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tion by judgment-debtor is not void 129 

~ -S. 47—Porsons impleaded as defen¬ 

dants on ground of possession ousted— 
beparate suit for restoration barred — 
Suitcan be treated as an application 430 a 

net- / er90D nofc P art> y to suit 

KLa J • t ° 1 app,y - Right of B0it- 
Kernedy of judgment-debtor is by way of 
application only 430d 

S. 47—Execution of money decree — 
Auction purchaser not party to suit is 


Civil P. C. 

not representative of judgment-debtor 

176(l)a 

- S. 47—Auction sale of moveable 

property duly confirmed by executing 
Court—There is no provision to set aside 
sale upon application by decree-holder or 
judgment debtor 176'1)6- 

-Ss. 47. 100 and 115 and O. 21, 

Rr. 90 and 92 — D obtaining decree 
against 77, amount to be realized from 
property in event of non-payment —B 
having taken out execution, house of fl 
sold and sale subsequently confirmed —H 
subsequently applying for 30 days for 
cancellation of saloon ground of fraud— 
Held chat sale could not be attacked except 
by separate suit—No second appeal nor 
can appellate Court interfere in revision 
—Time cannot’be extended under Lim,. 
Act, S. 5 152c 

-S. 47—Execution sale—Obstruction 

by judgment-debtor or his legal repre¬ 
sentative to delivery of possession—Dis¬ 
pute does not relate to execution, dis¬ 
charge or satisfaction of decree 16 

- Ss. 47. 104 (h)andO. 21, R . 40- 

Application for judgment debtor's arrest 
dismissed — Order is appellablo — Order 
directing arrest or detention of judgment- 
debtor is order under S. 47 15 

-S. 47 and O. 21, R , 2 (3)-Paymont 

or adjustment of decree out of Court- 
Executing Court cannot investigate fact 
of payment under S. 47 13 

— -S. 60, O. 21, Rr. 58, 61 and 63— 
Objection to attachment disallowed— 
Suit for declaration that debts were im¬ 
moral and not binding on sons and that 
house being of agriculturists is exempt— 
House nofc being sold suit was premature 
—Suit is partly under R. 63— Order 
under R. 61 does not bar suit unde r 
Speoific Relief Act (l of 1877), S. 42 364fr 

——S. 61 and (1859), S. 240—House 
subject to mortgage attached in execution 
—Attachment set aside but on same day 
house re-attached Before re.attachment 
however judgment-debtor selling equity 
of redemption to mortgagee— Decree- 
holders appealing against order sotting 
aside attachment — First attachment 
ordered to stand - Decree.hoLder pri¬ 
vately purchasing oquity of redemption 
and admitting full satisfaction of Jeoree— 
He thereafter suing for possession of house 
by redemption of mortgage — Decree- 
holder a rights were not atfeoted by tem¬ 
porary discontinuance of attachment— 
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Decree-holder however forfeited his 
rights by becoming private purchaser and 
so was not entitled to any benefit under 
S. 61—Change effected by S. 64 of new 
Code did not make any difference 54 

- Ss. 73 and 46— C attaching house of 

judgment-debtor in execution of decree 
R another decree-holder applying for 
rateable distribution — C subsequently 
certifying that his decree is satisfied out 
of Court —R directed to take further pro¬ 
ceedings in execution—Property sold in 
meanwhile by judgment debtor Aliena¬ 
tion by judgment-debtor is not void 129 

- S. 92—Scope— Relief claimed not 

one mentioned in section—5. 92 does not 
apply 190a 

-S. 92—Wakf—Person interested can 

sue to protect property 190b 

-S. 92—Wakf—Mortgage by manager 

—Suit to set aside alienation and for 
restoration of property to trust is main¬ 
tainable 190c 

-S. 92—Suit under S. 92 must be 

limited to matters included in sanction 


82 

-S. 92—Hindu temple—Worshipper 

can, without sanction under S. 92, sue 
for declaration that certain property is 
trust property attached to temple 56 

- Ss. 96 and 33—Failure to prepare 

decree—Appellant is not deprived of his 
right of appeal 53 

- S. 100—Appeal decided on technical 

point — Court expressing opinion on 
points not necessary to decision of appeal 
—Second appeal objecting to opinions 
held not competent 418 (l )b 

- S. 100—Question of abandonment is 

one of fact—Legal principles arising can 
only be considered 299(1) 

- -S. 100—Construction of deed about 

what share was conveyed is question of 
fact 275(1) 

-S. 100—Custom (Punjab)—Pre-emp 

tion—Whether transaction is sale or ex¬ 
change depends on circumstances attend¬ 
ing deed—Transaction on whole was ex¬ 
change and not sale—No right of pre¬ 
emption arises—It being question of fact 
no second appeal lies 246 

-£>. 100—Solo question one of fact and 

inference to be drawn from fact—Second 
appeal does not lie 221 

- Ss. 100, 115 and O. 21, Rr. 90 and 92 

—B obtaining decree against //, amount 
to be realized from property in event of 
non-payment —B having taken out exeou- 


Civil P. C. 

tion, house of ZZ sold and sale subse¬ 
quently confirmed —11 subsequently ap¬ 
plying for 30 days for cancellation of sale 
on ground of fraud—Held that sale could 
not be attacked except by separate suit 
No second appeal, nor can appellate Court 
interfere in revision—Time cannot be 
exteuded under Limitation Act, S. 5 

152c 

- S. 100 — Finding that house is 

dharmasala, dedicated to public use is 
one of fact 130(2)6 

- S. 100— Whether conveyance in¬ 
cluded pro rata share in shamilat is ques¬ 
tion of fact—No question of construction 
of deed arises 93(1) 

- Ss. 100, 11 and 0. 41, R. 1—Lim. 

Act (9 of 1908), S. 5—Second appeal— 
Time spent in obtaining copy of first 
Court’s judgment can be allowed Failure 
to file copy of decree makes appeal in¬ 
valid—Cross appeals— Matters in issue 
same—Dismissal of one appeal operates 
as res judicata—Mere error in weighing 
evidence is not sufficient ground for se¬ 
cond appeal 

-Ss. 104 (6), 47 and 0. 21, R. 40- 

Application for judgment-debtor s arrest 
dismissed—Order is appealable Order 
directing arrest or detention of judgment- 
debtor is order under S. 47 15 

- S. 104 (2) and O. 43, R. 1 (4)—Ap¬ 
plication to set aside sale in execution of 
decree—Order of remand by appellate 

Court—Second appeal is not competent 

422a 

-S. 105—Interlocutory ' order—Right 

to attack propriety and correctness in 

appeal is not deprived 38a 

-S. 105—Interlocutory order—Com¬ 
pliance with order under penalty of 
having suit dismissed Appellant is not 
debarred from contesting in appeal 
Compliance is not ^voluntary 

-S 110—Appeal dismissed by High 

Court’for insufficiency of court-fee—De¬ 
cree is affirmed . , a 

-- s. 110—Refusal by High Court to 

allow deficiency of court-fee to be made 
up is not question of law within S. UO^ 

--S 115—Interlocutory order not to 

be interfered within revision unless great 
injury is caused 

-S. 115 —High Court may interfere 

in exceptional cases in order to avoid ir¬ 
reparable damage or for other P r039 '°| 
cause 
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-S. 115—Substantial justice done— 

Although decision erroneous Chief Court 


will not interfere 297(l) 

- S 115 —Different remedy open— 

High Court will not interfere 2595 

-S. 115—Interlocutory order should 

not be interfered with 6ave in excep¬ 
tional circumstances 249 


-S. 115 and 0. 41, 72. 18—Date for 

paying prooess fee must be fixed to ap¬ 
ply R. 18—Appellant directed to pay fees 
when date of hearing wa9 fixed—No fees 
paid—Appeal dismissed—No appeal lies 
— As ground that no time to pay fee was 
fixed was taken order held could not he 
interfered with in revision 2035 

-S. 115—Taking erroneous view of 

law or omitting to decide question of fact 
is material irregularity 177 

- Ss . 115, 100 and 0. 21, 72r. 90 and 92 

B obtaining decree against 77, amount 
to be realized from property in event of 
non-payment —B having taken out execu¬ 
tion, house cf H sold and sale subse¬ 
quently confirmed —H subsequently ap¬ 
plying for 30 days for cancellation of sale 
on ground of fraud—Held that sale could 
not be attacked except by separate suit 
No second appeal nor can appellate 
Court interfere in revision—Time cannot 
be extended under Limitation Act, fj, 5 


S. 115 Findings based on 


ID'H 


-c- - coojec- 

tures cannot be accepted 123a 

" Revision — No power ol 

interference when lower Court had juris, 
diction in the matter 4 

S. 144—Mesne profits—Decree re. 
verBed on appeal—Successful party is 
entitled to restitution including mesnt 
profits „ 2 if 

—-S. 149—Memorandum of appeal filed 
with insufficient court-fee due to bona fide 
mistake by pleader—Deficiency not made 
up in time Court oan exercise itsdiscre- 
tion under S. 149 280a 

S 149—Appellant unable to pa\ 
court-fee within limitation on account ol 
poverty should not be allowod to file ap. 
peal on insufficient stamp and then to nay 

balance at leisure-Poverty is not suffi- 

cicnt ground 252 

S. 149 Insufficient court-fee on 
memorandum of appeal-Permission to 
make up deficiency should not be granted 
where mistake is not bona-fide 62 

- r _ , 151 and 152 Courts oan amend 

or vary decrees to bring in conformity 


Civil P. C. 

with judgments, although they do not 
fall within S. 152 305 

- O. 1, R. 3 —Dispute a9 to right of 

irrigation from private water-course of 
canal—No relief against Government— 
Government is not necessary party 119(2)c 

- O. 1, 72. 8—Permission once obtained 

under R. 8 in suit is good for appeal also 

273 


-O. 1, 72. 8 and O. 22, Rr. 4 and 9— 

Appeal—Death of some respondents— 
No application to bring legal representa¬ 
tives on record—Order permitting one or 
more respondents to represent all others 
shown to have been passed — Sufficient 
cause for not applying within prescribed 
period exists and period should be extended 

1476 

-0. 1, R. 9—Suit for possession against 

one set of defendants and for damages for 
dispossession against another sot is not 
bad for misjoinder of causes of action 2805 
O. 1, 72. 10—Power to add is wide— 
Bona fide mistake however must be 
shown 263a 


O. 1, R. 10—Suit on mortgage by N 
—Defendants pleading that was ben- 

amidar for others—Plaint amended show¬ 
ing N a9 defendant—On appeal 9uit dis¬ 
missed as present plaintiff had admitted 
in another suit that transaction was not 
benami and they had no interest—Deed 
being benami was bona fide mistake a9 to 
who should sue—Substitution wa9 proper 
Previous suit not being between same 
parties doctrine of estoppel did not apply 
—Evidence Act (l of 1872), S. 115 263*5 
0. 2, 72. 2—Mortgage—Suit for in¬ 
terest—Subsequent suit for principal and 
interest is barred 4395 

- 0. 2, 72 2 and O. 6, 72. 17 — O. 2, 

R. 2, is not applicable to amendment of 
P lain * „ ^ 1995 

O, 2, 72. 2 R. 2 has no application 
to dofenoe even if it may bar suit — De¬ 
cree holder attaching property whioh was 
already mortgaged and purchasing it sub¬ 
ject to that charge — Mortgagee haviug 
already sued only for interest when he 
would have sued for interest as well as 
principal-— Decreo holder cannot have 
benefit of O. 2, R 2 —Ho must pay off 
whole enoumbrance as condition of ontry 

_163 (2) 

(J. 2 , R. 2 Mortgaged property 
leased to mortgagor — Suit on mortgage 
dismissed as time barred - Subsequent 
suit for rent is not barred 130 (1) 
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-O 6, R. 17 — Honest mistake of fact 

— Amendment of plaint is permissible 

317 

- 0. 6, R. 17 —Mahomedan law — Mar¬ 
riage— Minor girl — In suit for annul- 
ment of marriago girl attaining puberty 
during suit—No amendment is necessary 
and claim can bo decreed 2626 

- 0. 0, R. 17—Court has wide discre¬ 
tion to amend pleadings—Order allowing 
amendment of plaint will not beset aside 
unless defendant is prejudiced 2176 

- O. G, R. 17—No change in natuie of 

suit—Defendant not prejudiced—Incon¬ 
venience healing by award of cost — Am¬ 
endment should he allowed 198a 

-O. 6, R . 17 and 0. 2. R. 2 — O. 2, 

R. 2, is not applicable to amendment of 
plaint 19S6 

-O. 7, R. G—Suit as laid in plaint 

prima facie barred—R. G applies 2 Od 

- O. 7, R. 11 (6) — Order requiring 

payment of deficit court-fee on plaint— 
Order final—Neither appeal nor revision 
lies—Court-fees Act (7 of 1870), S. 12 

11 

- O. 8, R. G and S. 11 — Companies 

Act (7 of 1913), S 3 . 184 and 186 — Com¬ 
pany in liquidation — Suit by Official 
Liquidator to recover money due on pro¬ 
notes— Defendant is entitled toclaim set¬ 
off of sum due to him — Defendant not 
contributory of Rank—Liquidation Court 
has no jurisdiction to recover money by 
summary process—Order of liquidation 
Judge disallowing plea of set-off does not 
oporate as res judicata 242 

-0. 8, R . G and S. 11*— Res judicata 

—Failure to claim set-off — Fresh suit to 
recover amount is not barred 220 

-O. 9, R. 1 and S. 141—Application 

under O. 9, R. 4 dismissed for default— 
Fresh application to restore application 
is maintainable 155 

-0. 17, Rr. 2 and 3—Dismissal for de¬ 
fault—Procedure under R. 2 is to be fol¬ 
lowed when both rules applicable 419 
-O. 17, R. 3—0. 17, R. 3 is not man¬ 
datory 344a 

*-0. 17 R. 3—Mere order of dis¬ 

missal based on default is not proper 
Court not able to decide suit forthwith 
on material before it—Provisions of O. 17, 
R. 3 should not ho available of 3446 
- O. 18. R. 5—Judge recording evi¬ 
dence under O. 18, R. 5, is not bound to 
append note that evidence was read out 
to witness when completed—No evidence 


that .Judge has not read out depositions,, 
presumption is that the Judge has com¬ 
plied with provisions of O. 18, R. 5—Evi¬ 
dence Act, S. 80 348a 

-O. 20, R. 2—Absence of order of 

transfer—Judgment written by Judge 
after transfer — Decision is without juris¬ 
diction—R. 2 applies only to pronounce¬ 
ment 2G5 

-0. 20, R. 16— Suit for dissolution of 

partnership—Rendition of accounts can 
be directed only where that relief alone 
would enable claimant to satisfactorily 
assert his legal right 217c 

-O. 21, R. 2 (3)—S. 47—Payment or 

adjustment of decree out of Court—Exe¬ 
cuting Court cannot investigate fact of 
payment under S 47 13 

-O. 21, R. 7—Executing Court cannot 

question jurisdiction of Court passing de¬ 
cree— Execution, Decree binding 2946 

-O. 21, Rr. li and 17—Application- 

for execution signed by-Vdescribing him¬ 
self as khas mukhtar of G, son of decree- 
holder—Special power of attorney filed 
—G found to he decree holder’s attorney 
an! Court directed that G should he des¬ 
cribed as 6uch—Application re filed after 
necessary amendments—Mero fact that 
G’s power of attorney was not filed did 
not render application void — Omission to 
state whether any money was realized or 
whether any execution was sought was 
not material— Amendment rightly allowed 
— O. 21, R. 17 (2) saved limitation 95 

-O. 21, R . 15—0. 21, R. 15 applies to 

case of joint decree-holders only 429c 

- 0. 21, R. 16—Person competent to 

execute decree is original decree holder 
or his transferee 429a 

- O. 21. R . 1G—Applicability—Trans¬ 
feree of portion of decree cannot apply 
for execution—Transfer of portion of de¬ 
cree is valid 4296 

- 0. 21, R 17 (2) and R. 11—Applica¬ 
tion for execution signed by N describing 
himself as khas mukhtar of G % son of de¬ 
cree-holder—Special power of attorney 
filed — G found to be decree-holder's at¬ 
torney and Court directed that G should 
be described as such — Application icfiled 
after necessary amendments—Mero fact 
that G's power of attorney was not file 
did not render application void Omis¬ 
sion to state whether any money was real¬ 
ized or whether any execution was sough 
was not material—Amendment right 



Scbject Index, 1919 Lahore 


13 


Civil p . c. 

allowed—0. 21, R. 17 (2) saved limita¬ 


tion 


95 


0. 21, R. 40 and Ss. 47 and 104 ( h) 
—'Application for judgment-debtors arrest 
dismissed—Order is appealable Order 
directing arrestor detention of judgment- 
debtor is order under S. 47 lo 

-0. 21, R. 53 (3)—Attachment of de¬ 
cree—Powers of executing Court are same 
as holder of deciee attached 275 (2)6 

-0. 21, li. 57 — Sapurdar cannot 

make overproperty on attachment termi¬ 
nating under R. G7—He will bo held lia¬ 
ble for non-production when called upon 

108 (2) 

#- 0. 21, Rr. 53, 61 and 63—Attach¬ 

ment is not alienation—It does not give 
cause of actiou for suit for declaration 
until property is sold—Custom (Punjab), 
Alienation 364a 

-0. 21, Rr . 58, 61 and 63 and S. 60 

—Objection to attachment disallowed— 
Suit for declaration that debts were im¬ 
moral and not binding on sons and that 
bouse being of agriculturists is exempt— 
House not being sold suit was premature 
—Suit i9 partly under R. 63 - Order under 
R. 76 does not bar suit under Specific 
Relief Act, S. 42 3646 

-O. 21, R. 63 —Objection disallowed 

—Suit by objector—Burden of proof is 
on plaintiff 299 (2) 

- 0 . 21, R . 63—Limitation Act (1908) 

Art. 11—Suit under O. 21, R. 63 after 
objection to attachment is allowed is 
governed by Art. 11 154a 

- 0. 21, R. 66—Notice to decree-holder 

and judgment-debtor is necessary before 
proclamation 233a 

-0.21, R. 66—Order settling terms of 

proclamation is appealable 2336 

-0.21,22.66—Amount wrongly stated 

in proclamation — New proclamation 
should issue after amount has been cor¬ 
rected 233c 

-0. 21, Rr. 84, 89 and 92 (2)—Sale 

beoomes complete when officer conducting 
sale accepts bid and deposit of 25 per 
cent, is made—30 days prescribed by 
R, 92 are therefore to be counted from 
date of deposit 309 

-0. 21, Rr. 89, 84 and 92 (2) — Sale 

becomes complete when offioer conduct¬ 
ing sale accepts bid and deposit of 25 
per cent is made—30 days prescribed by 
R. 92 are therefore to be counted from 
date of deposit 309 

O. 21, 2ir. 90 and 67 — Application 
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to set aside sale— Advertisement of sale 
in Gazette is not necessary Absence of 
direction for advertisement is not mate¬ 
rial irregularity under R. 90 260a 

-0. 21, R. 90—Material irregularity 

must result in substantial loss 2606 

-O. 21, R. 90 — Application to set 


aside sale—Objections not stated in ap¬ 
plication cannot be entertained by ap¬ 
pellate Court 260c 

-0.21,22. 90 - Objection on ground 

of fraud can bo made only prior to con¬ 
firmation of sile 152a 

-O. 21, R. 90 — Fraud — Plea of — 

Fraud should be specifically set out 1526 

-O. 21, Rr. 90 and 92 and Ss. 100 

and 115 —B obtaining decree against 27, 
amount to be realized from property in 
event of nou-payment—2? having taken 
out execution, house of II sold and sale 
subsequently confirmed —II subsequently 
applying after 30 days for cancellation of 
sale on ground of fraud —Held that sale 
could not bo attacked except by separate 
suit—No second appeal, nor can appel¬ 
late Court interfere in revision — Time 
cannot be extended under Limitation 
Act, S. 5 152c 

- O. 21, Rr. 91, 92 and 93 — Judg¬ 
ment-debtor having saleable interest — 
No suit for refund of purohase money by 
auction-purchaser lies —lie can get re¬ 
fund only when salo is set aside under 
R. 9*3 253 

-O. 21, Rr. 92, 91 and 93 — Judg¬ 
ment-debtor having saleablo interest — 
No suit for refund of purchase money by 
auction purchaser lies—He can get re¬ 
fund only when ftale is set aside under 
R- 92 253 

-O. 21, Rr. 92 and 90 and Ss. 100 

and 115—2? obtaining decree against H , 
amount to be realised from property in 
event of non-payment—2? having taken 
out execution house of II sold and salo 
subsequently confirmed—22 subsequently 
applying for 30 days for cancellation of 
sale on ground of fraud —Held that sale 
could nob bo attacked except by separate 
suit—No'second appeal, nor can appel¬ 
late Court interfere in revision — Time 
oannot be extended under Limitation Act 

s - 5 , „ 132c 

- O. 21, Rr. 92 (2). 84 and 89 — Sale 

becomes oomplote when officer conduot- 
ing sale aooepts bid and deposit of 25 per 
cent i9 mado— 30 days proscribed by 
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R. 92 are therefore to be counted from 
date of deposit 309 

- 0. 21, Rr. 97 and 99 — Application 

under O. 21,* R. 97 dismissed under R. 99 
—Court has no jurisdiction to desist per- 
son in whose favour order is passed to 
bring regular- suit to establish right— 
Suit i3 not governed by Limitation Act, 
Art. 2 130 (2 )a 

-0. 22, R. 3—Cross-appeals in pre¬ 
emption suit—Yendoo dying — Vendee’s 
appeal dismissed for default—Pre-empt- 
ors applying to bring legal representa¬ 
tive on record—Pre emptor’s appeal de¬ 
creed ex parte without notice to legal 
representative— Application by him to 
be brought on record — Limitation runs 
from his knowledge of decree—Period is 
six months — Limitation Act (1908), 
Arts. 1G9 and 176 447(l) 

-0. 22, R . 3—Joint decree—Death of 

one respondent—Failure to bring legal 
representatives of deceased on record — 
Appeal abated in its entirety 390 

-O. 22, R . 3—Appeal—Death of sole 

appellant—Failure to bring legal repre¬ 
sentative on record—Appeal abates, al¬ 
though legal representatives are brought 
on record as respondents in cross-appeal 

318a 

-O. 22, R. 3—Hindu Law—Succession 

—Sister is not heir to brother and can¬ 
not bo brought on record as such 3186 

-O. 22, Rr. 3, 4 and 11— Appeal — 

Death of parties — Action purely per¬ 
sonal—-Right to continue appeal does not 
survive 18a 

-O. 22, R. 4 — Respondent dying — 

Appellant ignorant ’of death — Applica¬ 
tion for bringing legal representatives on 
record after abatement of appeal—There 
is sufficient cause 319a 

-0. 22, Rr. 4 and 9 and 0. 1, R. 8— 

Appeal—Death of some respondents — 
No application to bring legal representa¬ 
tives on record— Order permitting one 
or more respondents to represent all 
others shown to have been passed — 
Sufficient cause for not applying within 
prescribed period exists and period should 
be extended 1476 

■-0. 22, R. 9—Death of some respon¬ 

dents—Failure to bring legal representa¬ 
tives—Appeal abated as against deceased 
respondents only — Appellant being 
crossly negligent abatement was not set 
asiJc 425a 

#- 0. 23, R . 1 — Suit on behalf of 


Civil p. c. 

minor—Withdrawal of, when permissible 
explained—Court should guard minor’s 
interests—Minor 395 

- 0. 23, R. 1—Order permitting plain¬ 
tiff to withdraw suit is not appealable 

313(2) . 

-0. 23, R. 1 — Withdrawal of suit 

without leave to bring fresh suit—Subse¬ 
quent suit based on different allegations 
is not maintainable 206 


-0. 23, R. 3 — Compromise relating 

to non-subject-matter is not binding 4006 

*0. 26, R. 11 — Punjab Courts Act 


(3 of 1914), S. 44—Meaning of interlocu¬ 
tory order not clear — Right of High 
Court to interfere — Commissioner ap. 
pointed for examination of account can¬ 
not decide legal question 437(l)a 

- 0. 30, R. 1—Suit against firm—Plain¬ 
tiff is entitled to know names of persons 
constituting firm 296 (2)a 

-0. 30, R. 6—Individually—Meaning 

of—Partner cannot be forced to appear 
in person 296 (1)6 

-0. 32. R. 1—Suit on behalf of minor 

by next friend—Next friend guilty of 
gross negligence in conduct of suit—Minor 
is not bound by result of suit—Fresh suit 
on attaining majority is maintainable 
Minor, decree against 104 

-0. 32, R. 3—Minor properly repre¬ 
sented in suit by guardian ad litem No 
fraud or collusion or negligence on part 
of guardian—Minor is bound by decree as 
if he were of full age—Minor, Decreo 
binding # 413a 

-0. 32, R. 3— Guardian ad litem 

Duty of—Amount of care and attention 
expected on part of guardian is same as 
reasonable person would devote to his 
case 4136 

•0. 32, R . 3 (1) and (2)—Suit against 


minor—No order of appointment of guar¬ 
dian ad litem—Minor effectively repre¬ 
sented— Decree passed in suit is binding 
cn minor 

* -0. 32 t R.landSch.2, Para.1—Appli¬ 

cation of guardian of minor under Sch. 2, 
Para. 1, comes within purview of O. 32, 
R. 7—Leave of Court must be expressly 
obtained and recorded, 314a 

❖ -0. 32, R. 7 and Sch . 2, Para. 1— 

Reference to arbitration by next friend of 
minor plaintiff—Ratification of reference 
by conduct—Plaintiff cannot contest re¬ 
ference 3146 
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- 0. 33, B. 5 (<*)—Application for leave 

to sue—Court nas power to decide ques- 
tion of limitation 4 (2) a 

-0. 34, B. 1—Custom (Punjab)—Alien¬ 
ation—Father—Son has no interest in 
redemption—Suit to enforce mortgage— 
Son is not entitled to be impleaded 40 (l) 

-0. 34. B. 14—T. P. Act (1882),S. 99 

—Principle of S. 99 does not apply to 
Punjab having been repealed by 0. 34, 
R. 14 439a 

- 0. 39, R . 1—Injunction restraining 

alienation of property pendente lite oan 
only be legally issued to person who is 
party to 9uit and in respect of property 
in dispute 144 

-0. 41, R . 1—Appeal presented with- 

out copy of decree—Decree not framed— 
Appeal should be adjourned till copy is 
produced 125 (l) 

- 0. 41, R . 1 and Ss. 11 and 100— 

Lim. Aot (9 of 1908), S.5—Second appeal 
—Time spent in obtaining copy of first 
Court's judgment can be allowed—Failure 
to file copy of decree makes appeal in¬ 
valid — Cross appeal—Matter in issue 
same—Dismissal of one appeal operates 
as res judioata—Mere error in weighing 
ovidence is not saffioient,ground for second 
appeal 42a 

- O. 41, R. 18—Order under R. 18 is 

not appealable 203a 

“0. 41, R. 18 and S . 115—Date for 
paying process fee must bo fixed to apply 
R. 18—Appellant directed to pay fees 
when date of hearing wa9 fixed—No fees 
paid—Appeal dismissed—No appeal lies 
As ground that no time to pay fee was 
fixed was taken order held could not be 
interfered with in revision 2036 

O. 41, R. 19—Opportunity to prove 
saffioient cause for absence should be 
given—Application for restitution should 
not bo summarily dismissed 276 (2) 
0 . 41, R. 19—Power to order res¬ 
toration is disoretionary—Pleader's mis¬ 
take in noting date is sufficient oau 9 e for 
restoration 105 

“ 7 “ 0 . 41, Rr. 19 and 21—Appeal dis¬ 
missed in default Application for review 
of order dismissing appeal and for setting 
aside ex parte order deciding oross-objec- 
tions—Order dismissing application is not 
appealable and revision is competent 32 
23 and O. 43, li. (l) (»)- 
Chief Court has no power to disturb find¬ 
ing of fact in appeal from order of re- 
mand 292 (l)a 


Civil P. C. 

- 0. 41, B. 23—Parties well aware of 

question in dispute—Wholeevidence pro¬ 
duced and discussed in judgment—Case 
should not be remanded although issue U 
not rightly framed 119 (2)a 

- 0. 41. Rr. 23, 25 and 28— Caso tie. 

cided on merits cannot be remaucied 
under R. 23—If further inquiry is neces¬ 
sary Court should proceed under either 
R. 25 or R. 28 110 (2)5 

-O. 41, B. 23—Remand — Particular 

ruling not cited in the losver Court—Party 
does not get any right to claim remand 

716 

- O. 41, R. 25—Bad conduct of case— 

Important point left out—Remand in ap¬ 
peal is justified 250 (2)6 

- O. 41, R. 27— Additional evidence 

cannot be allowed in absence of reasons 
allowed by law 1236 

-O. 41, R . 31—No consideration of 

ovidence—Judgment should bo set aside 

336a 

- O. 41, R. 33—Suit to recover dower 

—Decree apportioning liabilities of vari¬ 
ous properties — Appellate Court has 
power to pass proper deoree 341 

- 0. 41, B. 33—Appellate Court can¬ 
not set aside decree which has not been 
appealed against 201 

-0. 43, B. 1 (n) and 0 . 41, R. 23— 

Chief Court has no power to disturb find¬ 
ing of fact in appeal from order of re¬ 
mand 292 (l)a 

—0. 43, R. 1 (4) and S. 104 (2)—Ap¬ 
plication to set aside sale in execution of 
decree—Order of remand by appellate 
Court—Seoond appeal is not competent 

0 ^ 422a 

Sch. 2, Para. 1—Suit referred to 
arbitration by consent of parties—One 
party, not signing application but making 
oral application and taking part in arbi¬ 
tration—He is estopped from disputing 
award on ground that reference was nob 
signed by him 3 8 i a 

“Sch. 2, Para. 1 and O. 32, R. 7 — 


* 


Application of guardian of minor under 
Soh. 2, para. 1, comes within purview of 
O. 32, R. 7 Leave of the Court must bs 
expressly obtained and recorded 314a 

*“ — Sch - 2 . Para. 1 and, O. 32, I?. 7— 
Reforenoe to arbitration by next friend 
of minor plaintiff—Ratification of refer, 
enoe by conduct—Plaintiff cannot con. 


test reference 


3146 


2. Para. 8 and S. 24-Senior 
oubordinate Judge oannot transfer case bo 
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Civil p. c. 

Junior Subordinate Judge—Parties acqui¬ 
escing in jurisdiction cannot subsequently 
object to it—Court becoming seized of 
case can extend time for filing award and 
such award is valid 27c 

- Sch. 2, Para. 15—Arbitration—Duty 

of arbitrator—Arbitrator must come to 
decision on evidence taken in presence of 
parties—Making private inquiries vitiates 
award 208 

- Sch. 2, Para. 17—Agreement to re¬ 
fer— Refusal of one arbitrator to act— 
Provision authorising appointment of 
another—Agreement is not incapable of 
performance 231a 

- Sch. 2, Para. 17—Failure of arbitra¬ 
tors to give award within specified time 
—Agreement can bo filed in Court 2315 

- Sch. 2, Para 17 — Party induced by 

misrepresentation to refer dispute to 
arbitration—Tie can revoke reference — 
Agreement canuot be filed in Court 140 

- Sch. 2, Para. 17—Arbitrator dying 

before application for filing agreement to 
refer to arbitrators is made rule of Court 
— Agreement becomes inoperative 70 

- Sch. 2, Paras. 20 and 21 — Timo 

within which award to be issued depends 
on particular facts—Parties have right 
to call upon to make award or renounce 
appointment 4065 

- Sch. 2, Paras. 20 and 21—Award af¬ 
ter unreasonable amount of delay Award 
should be regarded with great suspicion 

406c 

- Sch. 2, Para. 21 (2)—Decree in ac¬ 
cordance with award — Revision is not 

competent ^49 

Companies Acl (6 of 1882) 

- S. 136—Suit by unsuccessful clai¬ 
mant of attached property against com¬ 
pany in liquidation cannot be commenced 
without obtaining leave required by 
S. 136 200a 

-S. 142—Official Liquidator—Resigna¬ 
tion—Sanotion of Court is necessary 182 

- S. 169—Appeal — Service of notico 

after expiry of three weoks—Delay due 
to copying department and beyond con¬ 
trol of party is reasonable cause—Timo 
was extended 359a 

- Ss. 169 and 254—Rules framod un¬ 
der S. 254, R. 58—Appeal under S. 169 
against order sanctioning compromise — 
R. 58 framed under S. 254 not complied 
with—Name not entered in book and pro¬ 
ceedings not attended—Appellant held to 
have no right to appeal — Application 


Companies Act 

could not be treated as petition for revi¬ 
sion 1806 

-(7 of 1913) 

-S. 104—Failure to furnish return of 

allotment of shares to Registrar—Ignor¬ 
ance is no excuse—Default if not wilful 
penalty should not be heavy 361 

-Ss. 173 and 215—Voluntary wind¬ 
ing up—Court has power to stay proceed¬ 
ings 305a 

-Ss. 173 and 215 — Application for 

stay of proceedings is voluntary liquida¬ 
tion—Court has to see whether stay will 
be conducive or detrimental to commer¬ 
cial morality and to interests of public 

3056 

- Ss. 184 and 186—Company in liqui¬ 
dation — Suit by Official Liquidator to 
recover mouov due on pro-notes—Defen¬ 
dant is entitled to olaim set off sum 
due to him—Defendant not contributory 
of Bank—Liquidation Court has no juris¬ 
diction to recover money by summary 
process—Order of liquidation Judge dis¬ 
allowing plea of set-off does not operate 
as re3 judicata—Civil P. C. (1908), S. 11 
and O. 8, R. 6 242 

- S. 202—Liquidation proceedings — 

Judge can review wrong order 255 (1) 
-Ss. 215 and 173—Voluntary wind¬ 
ing-up—Court has power to stay proceed¬ 
ings 305a 

—Ss. 215 and 173 — Application for 
stay of proceedings in voluntary liquida¬ 
tion—Court has to see whether stay will 
be conducive or detrimental to commer¬ 
cial morality and to interests of public 

3056 

Company 

-Liquidation — Salo by private .con¬ 
tract of property belonging to company 
in liquidation—Interests of creditors and 
contributories prejudiced—Price wholly 
inadequate—Sale held liable to be set 
aside 3595 

-Liquidation—Allotment of shares— 

Application for—Allotment held invalid 
— Revocation before ratification—Share¬ 
holder held not liable 351 

Compromise 

-Consideration —Forbearance to sue— 

Somo liability must be shown to exist or 
to he reasonably supposed to exist 215 

Contract 

-Hire-purchase—Hirer failing to pay 

rent as agreed—Owner can recover full 
amount from hirer or guarantor—Vendee 
from hirer does not acquire good title 

302a 
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Contract Act (9 of 1872) 

- Ss. 5, 6 and 7—-Proposal and accept- 

ance—Revocation when complete illus¬ 
trated 366 

- Ss. 7, 5 and 6 —Proposal and accept¬ 
ance—Revocation when complete illus¬ 
trated 366 

- S. 11—Contract by minor i 9 Void and 

cannot be ratified 196 

- S. 13 — Contract of exchange by 

minor )9 void—Transfer of Property Act 

(1882), S. 6 228 

-S. 23—-Vendee cannot claim commis¬ 
sion—Such contract is against S. 23 132 

-S. 23-rMooey paid under agreement 

opposed to public policy—Agreement un¬ 
performed—Money can be recovered 35 

-S. 45—One creditor paid his share— 

Other creditors can sue for bilance 14a 

-S 45 — Debt due to several persons 

— Decree obtained by one creditor in res¬ 
pect of his share—Suit by others for bal¬ 
ance is maintainable 146 

S. 65 — Contract not void but be¬ 
coming impossible for unforeseen reasons 
Money paid in advance cannot be re¬ 
covered 142 

S. 108, Excep. 1 — Applicability — 
Excep. 1 does not apply where there is 
only a qualified possession such as hirer 
of goods has 3026 

| S. 128 Suit — Suit may be main¬ 
tained against surety though principal had 
not been sued 4506 

’ Ss. 128 and 130 Surety undertak¬ 
ing to pay on refusal by principal—Prin¬ 
cipal becoming insolvent before suit but 
after due date—Suit against surety alone 
—No formal demand to principal is neces¬ 
sary qor is creditor hound to prove his 
debt in insolvency—Cause of action arises 
on principal applying for insolvency 3356 

“ 128—Liability of surety—Surety 

bond should be construed strictly—Labi¬ 
lity should'not be bejond extent of con¬ 
tract gy ( 2 ) 

“ i®* 130 Suit against surety alone is 

tenable or- 

I ~ Sa • 13° and 128—Surety undertak¬ 
ing to pay on refusal by principal—Prin¬ 
cipal becoming insolvent before suit but 
after due date—Suit against surety alone 
No formal demand to prinoipal is neces- 
sary porisorehtor bound to prove his 
debt in insolvency —Cause of action arises 

Co»harer' Pa applying insolvency, 3556 

—Joint khata-PossesBion of one co- 
sharer cannot be disturbed by another— 
1919 Indexes (kali .)—3 & 4 


Cosharer 

Dispossessed cosharer can sue for posses¬ 
sion 237 (2)6 

-Transfer bv one cosharer of right of 

occupation in village common land — 
Others cannot object 176 (2)<z 

Court fees 

-Appeal—Separate appeals by several 

defendants — Court-fee payable is full 
amount by each 450a 

-Husband and wife—Restitution of 

conjugal rights—Value of suit R 9 . 200 
for court-fee and Rs. 1.000 for jurisdic¬ 
tion— Prayer for injunction need not be 
separately valued 134 (2) 

Court-fees Act (7 of 1870) 

-S. 7 (l)—Suit for recovery of money 

due after adjustment of account—Ad 
valorem court-fee is payable 363 (2ja 

- S. 7 (4) (c) and Sen. 2, Art. 17 — 

Prayer for general relief is nob neces¬ 
sarily one for consequential relief 63a 

—S. 7 (4) (c) and Sch. 2, Art. 17— 
Suit for declaration that decree passed 
against plaintiff shall not afieot him is 
one for declaration only—It is not main¬ 
tainable without prayer for injunction, 
0to - 636 

S. 7 (5) Suit for pre-emption of 
revenue-paying land falls under S. 7 (v) 
Punjab Pre-emption Act (1913), S. 29 

79a 

S- 7 (5) (c) and (d) Cl. (c) and nob 
Cl. v d) applies to land 9 assessed aopar- 
afcely to fluctuating revenue 106a 

S. 7 (5) (c)—Term "such revenue” 
means actual revenue payable on estate 
or definite share of estate 1066 

12 —Valuation of suit for pur¬ 
poses of court-fee —Determination of suit 
to be od 6 of particular olass is open to 
challenge in appeal (FB) 323 

“—S 12— Civil P. C. (1908). O. 7. 
R. 11 (b)—Order requiring payment of 
deficit court-fee on plaint —Order final— 
Neither appeil nor revision lies 11 

Sch 1, Art 1 —Applicability—Art 1 
applies only to those oases which are not 
otherwise provi led for 361(2)6 

——ScA. 2. Art. 17 and S. 7 ( 4 ) (c) — 
buit for doolaration that deoroe passed 
against plaintiff shall not affoot him is 
one for declaration only-It is not main- 
tamable without prayer for injunction. 

Criminal P. (5 0 f 1898) 

S 44—Perron aware of intention to 
commit on me failing to give information 
la accomplice 168a 
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Criminal P. C. 

- S. 82 — Territorial jurisdiction of 

British Courts—Subject of Native State 
cannot be tried for abetting within State 
for offence committed within British 
India—Arrest by British police of sub¬ 
ject of Patiala State on railway lines 
within Patiala territory is valid 459a 

-S. 87 (2) (a) and (c)— Requirements 

of publication not complied with Pro¬ 
clamation taking place within less than 
30 days from date fixed for appearance — 
Proclamation is illegal and subsequent 
proceedings invalid 57c 

-S. 87 (3)—Order stating that pro¬ 
clamation duly published, but not stating 
that it was published on specified day 
It is not conclusive evidence that S._87 
is complied with 57& 

-S. 89—S. 89 offers no facility for 

contesting legality of proclamation 57a 

-S. 89—District Magistrate rejecting 

application for restoration of property 
attached under S. 89—Appeal lies to 
Sessions Court under Criminal P. C. 

(1898). S. 405 57c/ 

_—Ss. 90 and 514—Trial under S. 498, 

I p. 0.—Issue of warrant against woman 
—Reasons not recorded—Surety for at¬ 
tendance—Warrant being illegal surety’s 
bond is not forfeited—Penal Code (45 of 

18G0), S. 498 . 4 . , _ , 6 . 7 

_g 118—PuDjab Restriction of Habi- 

tual Offenders Act (1918). S. 7-Orders 
under S. 7 cannot be made against person 
against whom order has been made under 
Criminal P. C. (1898). S 118 87 (1) 

-Ss. 145 and 435—Order under S. 145 

—Application under S. 435 for revision 
abates on death of applicant 23G 

- -S. 195 —Sanction without naming 

person to whom it is accorded is > nvalid 

olU 

-S. 197—Offence committed by Ma¬ 
gistrate, Second Class—District Magis¬ 
trate can grant sanction for prosecution 

under S. 197 _ J00 

#- S. 198—Complaint under b. 4iJ4 

written at suggestion of police—Provi- 
sions of S. 198 are not contravened 389c 
_ Ss. 202 and 476—No evidence re¬ 
corded except statement of complainant 
—No reasons recorded for holding com¬ 
plaint as false—Order for prosecution un¬ 
der Penal Code.S. 211 is not justified 37a 

- Ss. 204 and 215—Accused present 

—Notice under S. 204 is not necessary— 
Omission to issue notice does not render 
commitment to Sessions illegal dma 


Criminal P. C. 

-Ss. 215 and 204—Accused present— 

Notice under S. 204 is not necessary— 
Omission to issue notice does not render 
commitment to Sessions illegal 389 d 

- S. 215—Commitment once made can 

only bo quashed by High Court under 
S. 215 369e 

-Ss. 215, 234 and 235—.loint trial 

for criminal breach of trust and falsifica¬ 
tion of accounts is permissible if ac¬ 
counts made to conceal act of misappro¬ 
priation forms part of same transaction 
—Trial for criminal breach of trust dur¬ 
ing period exceeding one year is contrary 
to S. 234 — Duty of Court laid down— 
Appeal from acquittal — Retrial should 
not be ordered on mere technical grounds 

440a- 

-S. 239—Public Gambling Act (1867), 

Ss. 3 and 4—Offences under Ss. 3 and 4 
—Keepers and gamblers can be tried in 

same trial ^04 

-S. 250—Trial under Ss. 467 and 406* 

I. p. C.—In trial under S. 467 no com¬ 
pensation could be awarded by Magis¬ 
trate exercising powers under S. 30, Cri¬ 
minal P. C., and in trial under^ S. 406 
compensation of more than Rs. 50 can¬ 
not bo awarded 227 

# - S. 250—S. 250 does not apply to 

case in which complaint discloses oflence 
triable by Court of Sessions although ac¬ 
tually tried by Magistrate with S. 30 
powers 

-S. 288—Evidence given at prelimi¬ 
nary inquiry retracted at trial—Convic¬ 
tion cannot be based on such evidence 

238 

--S. 337—Approver should not screen 

his accomplices 

❖ -S. 337—Approver is not bound ta 

disclose previous offenoe 449c 


-S. 339—Trial of approver—Formal 

withdrawal of pardon is not neoessary 

449a 

-Ss. 345 and 439—Court of revision 

has no power to allow composition of 

offence under S. 345 471 

-Ss. 405 and 89—District Magistrate 

rejecting application for restoration of 
property attached under S. 89—Appeal 
lies to Sessions Court under Criminal 
P. C., S. 405 57f * 

_ S. 417—Appeal against acquittal 

For interference indications of guilt 

must be obvious 35ba 

-Ss. 423 (1) (4) and 522-Order res¬ 
toring property to person entitled there- 
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Criminal P. C. 

to is not consequential or incidental 
order—Appellate Court is not entitled to 
pass such order 399 

- Ss 431 and 439—Death of applicant 

—Rovision abates except in so far as it 
relates to fine 347 

- Ss. 435 and 145 — Order under 

S. 145—Application under S. 435 for re. 
vision abates on death of applicant 236 
- S. 437—Accused discharged — Fur¬ 
ther inquiry should not be ordered unless 
order of discharge is manifestly perverse 
or based on incomplete record 433(1) 

- Ss. 439 and 345—Court of revision 

has no power to allow composition of 
offence under S. 345 471 

- Ss. 439 and 431—Death of appli¬ 
cant—Revision abates except in so far as 
it relates to fine 347 

- S. 439—Sentence not illegal—Sen 

tence should not be enhanced 205 

S. 439— High Court can enhance 
only legally passed sentence — Sentence 
for period alroady undergone in lock up 
is not legal sentence 29 

S. 476—Complainant not allowed to 
adduce his evidence—Strong reasons are 
necessary to justify order under S. 476 

376 

S. 488 (3)—Failure to pay regularly 
maintenance as per order—Arrears ac¬ 
cumulating Husband sentenced to six 
months’ simple imprisonment in default 
of payment Sentence is justified by 
terms of S. 488 (3) 197 

" Ss • 514 and 90—Trial under S. 498, 
I. P. C. Issue of warrant against 
woman—Reasons not recorded — Surety 
for attendance — Warrant being illegal 
surety’s bond is not forfeited 67 

—Ss. 522 and 423 (l) (4)—Order res- 
coring property to person entitled there- 
to is not consequential or incidental 
order Appellate Court is not entitled to 
pass suoh order 399 

71 522—For restoration under S. 522 

dispossession by force as defined in 
o&u, I. P. 0., must have been oaused 

Criminal Trial 248 ^ 

—OiiwuastontMl evidence —.Principle 
explamed — Inoalpatory facta must be 
compatible with innooence of aooused 

l7T^‘5 atem J ent ~ OQd6ath of complain* 

without 8 rnf def ° ff ? no9a oompoundable 
Tbited efer8nce t0 Oonrfc only 


Criminal Trial 

-Evidence—Previous decisions seldom 

afford assistance in deciding nature of 
offence 3826 

-Locus paenitentiao not allowed to 

accused making false statement and who, 
when subsequently tried for perjury, 
adheres to his former statement — Penal 
Code (I860), S. 193 3486 


-Accomplice—Mere presence without 

taking any part does not make one an 
accomplice 284a 

-Evidence—Trial for extorting bribe 

—Witnesses taking some part or other— 
Their evidence is not reliable — Penal 
Code (1860), S. 160 2S46 

-Prosecution failing to produce impor¬ 
tant witness — Presumption should bo 

drawn against prosecution 1536 

Custom 

-Adoption — Ghorewaha Rajputs — 

Daughter’s son can be adopted — Ri- 
wajiam, entry in, hold not corroot state¬ 
ment 24 

-(Punjab)—Adoption—Mahal Rajputs 

of Fazilka Tahsil — No custom of adop¬ 
tion 157 

~ -Agricultural custom—Test of adopt¬ 
ing same laid down 3S56 

-Alienation — Ancestral property — 

Burden i9 on party alleging it to be an- 
cestral property 464a 

Alienation — Anoostral property— 
Presumption—Where in 1851 three bro¬ 
thers were in joint possession of certain 
land, held that it was not unreasonable to 
presume that they got the land from 
their father, but that it could uot be 
presumed further that the latter got it 
from his father 4646 

-Alienation—Civil P.C. (1908), 0.21, 

Rr. 58, 61 and 63 — Attachment is not 
alienation—It does not give cause of ac¬ 
tion for suit for declaration until pro¬ 
perty is sold 364a 

Alienation Suit for declaration that 
sale should not affect plaintiff’s rever¬ 
sionary right—Plaintiff present at time 
of registration of deed and well aware of 
faot of sale—Suit by plaintiff held not 
maintainable on account of acquiescence 

... .. ^ 311a 

—Ahenation-PGwer of - Pathans of 
Attook Tahsil have unrestricted power 
of alienation qua their property whether 
anoostral or self-acquired 3116 

'Alienation—Reversioners tenants of 
vendee during vendor’s lifetime — Death 
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Custom 

of vendor—Reversioners are nob estoppel 
from contesting sale 250(1) 

-Alienation — Creation of occupancy 

tenant is permanent alienation 248(2) 

-Alienation—Widow —Necessity—In 

determining existence of valid necessity 
circumstances are relevant 164a 

-Alienation — Widow — Necessity- 

Alienation to sxtisfy pressing demands 
of creditors — Widow not in favourable 
circumstances—Reversioners practically 
admitting debt at mutation—Suit after 
long delay — Vendees and reversioners 
cultivating together—Circumstances jus¬ 
tified alienation and reversioners cannot 
succeed 1616 

--Alienation—Father—Sen has no in¬ 
terest in redemption — Suit to enforca 
mortgage—Son is not entitled to be im¬ 
pleaded—Civil P. C. (1908). O. 34. R. 1 

40(1) 

-Alienation —Mahomedans of Muzaf- 

fargarh District—Guardianship of minor 
devolves on eldest son — Alienation by 
guardian for necessity or legal purposes 
in valid 36a 

-Alienation—Ancestral land soil to 

pay off father's debts — Sale cannot he 
avoided . 

- Alienation—Alienation of ancestral 

land by mother to pay off father’s debts 
—Property can bo recovered by minor 

son without being made to pay anything 

336 

-Ancestral property — Reversion of 

property — Principle of applicability 

stated 4r,lc 

-- Ancestral property—Ancestral pro- 

perty left by deceased proprietor is not 
liable for just debt unless debt i9 ex¬ 
pressly charged on land Litigant can 
prove special custom that person in pos¬ 
session is legal representative ^ 

(FB) 145a 

-Ancestral property — Thero is no 

universal rule that male owner has only 

lifeinterest < FB) 14 ™ 

-Gift to stranger—Donee dying is¬ 
sueless—Gifted property does not revert 

to family of donor . 129 * 

-Marriage—Janjharara form is valid 

among Rajputs of Kangra 199 

-Marriage—Hindu law—Marriage— 

Remarriage of pregnant widow immedi¬ 
ately after husband’s death is not pro¬ 
hibited 90 (2)a 

_ Pre emption — Whether transaction 

is sale or exchange depends on ciroum- 


Custom 

stances attending deed—Transaction on 
whole was exchange and not sale — No 
right of pre-emption arises —It being 
question of fact no second appeal lies— 
Civil P. C. (1903), S 100 216 

-Shamilat--Cosharer can claim parti¬ 
tion if shamilat land is cultivated hut no 
injunction against cultivation can he 
granted 83 (1) 

-Special custom—Burden of proof is 

on party alleging (FB) 145c 

-Succession — Sifter is heir under 

Customary law — Wajibularz Entries 
in — Proprietor dying lawaris — Person 
dying leaving sister does not die lawaris 

423 

-Succession—Rule of chundawand — 

Burden of proof is on person alleging it 

4156 

-Succession—Brahmins—Law govern¬ 
ing is personal law— Special custom must 
be nrovel by cogent and clear ovidence 

385a 

-Succession—Brahmins of Kungiana 

are governed by Fliudu law 385c 

-Succession—Karlco lats of Multan 

—Suit for possession by inheritance of 
land belonging to fir9t cousin from sisters 
of last owner—First cousins excluded by 
sisters and daughters under Riwajiam 
unsupported by instances Riwajiam 
does not raise presumption in favour of 
custom described in it—Sisters failing to 
prove custom oxoluling collaterals— 
Mahomedan law applies — Mahomedan 
law, Applicability # 3o9 

-Succession — House in ahadi of non- 

proprietor —Near collateral (first cousiu) 
cm sueceed 254 

-Succession — Jats of Jullundur 

District—Diughter not preferred to col¬ 
laterals of 5th degree—Gift to daughter 
bv widow is invalid in presence of such 
collaterals 207 

-Succession—Non-ancestral property 

—Siviya lats of Gujrat District—Col¬ 
laterals of ninth degree suing sister of 
original holder —No entry in riwajiam— 
Burden of proof is on collateral On 
failure to prove custom, collaterals can¬ 
not fall back upon personal law Pra°- 

tioe, New case t . 147a 

-Succession—Kaliar -Tats of Kaliaran- 

wala—Full brothers oxolude half bro¬ 
thers , . r 9 Vu- 

--Succession—Hindu Jats of Ludhi- 

ana—Widowed mother suooeeds to eon in 
preference to his step-brother - 88 
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Custom 

-Succsssion —Gariwai Jats of Ladhi- 

ana—Collaterals exclude daughter 71a 

-Village—Common land—Appropria¬ 


tion by small section for particular use 
is Dot permissible 115 

— Village community—House in abadi 
occupied by kamin — Collaterals are 
entitled to succeed 307 

Debtor and Creditor 

-Contract Act (1872), S. 45 — One 

creditor paid bis share—Other creditors 
cm sue for balance 14a 

Decree 

-Execution—Court held not justified 

in striking off application — It should 
have dismissed it or adjourned it— 
Application consigned to record room 
cannot be held to be dismissed—Order of 
release of goods from attachment implies 
dismissal of application for execution— 
When judgment.debtor is party to dis¬ 
appearance of property decree holder 
held entitled to execute decree by his 
arrest 337 

* -Sotting aside — Fraud — Effect — 

Decree sec aside—Former suit is not re¬ 
vived 240 

—Execution—Sale—Auction purchaser 
ia in no better position than judgment 
debtor 125 (*) 

Deed 

“ Construction—Intention of parties 
is to be inferred from conduct 766 

Divorce Act (4 of (1869) 

Ss 12, 14 and 17—No decree can be 
passed merely because there is no opposi¬ 
tion—Duty of Court explained(SB) 81(2) 
Easements Act (5 of 1882) 

^ 13 and 42—' Easement of ne-‘ 

cessity” means one without which domi¬ 
nant tenement cannot be used at all— 
Easement ceasing to be beneficial to 
dominant owner becomes extinguished 

„ 345 

S. 13—Joint property—Partition— 
Elements enjoyed before partition pass 
to coparceners to whom such shares are 
respectively allotted 234 a 

. ^ ^ Easement of necessity— 
Existence of some other tenement does 
not tako way right - Extinguishment 
must be proved by agreement or by law 

* S .f‘ 42 and 13—"Easement of ne. 
oeasity means one without which domi¬ 
nant tenement cannot be used at all — 
Easement ceasing to be beneficial to domi- 
nant owner becomes extinguished 845 


Evidence 

-Admissibility of—Objection taken 

as to admissibility of evidence — Court 
must at once decide question—If evi¬ 
dence held inadmissible it should not 
find place on record—If held admissible 
evidence of all witnesses on point should 
he recorded 1846 

Evidence Act (1 of 1872) 

#-S. 25—Report made to police is not 

admissible against person who made it 

4666 

^-S. 27—Accused charged with mur¬ 

der making statement as to having 
thrown darri and gandasa in canal— 
Articles recovered by police from neigh¬ 
bouring village as result of statement of 
boy that articles were found in place 
pointed out by accused—Statement of ac¬ 
cused held admissible in evidence 184c 

- S. 65 — Secondary evidence—Loss of 

account hcoks not proved—Secondary 
evidence of their contents is not admis¬ 
sible 4286 

-S. 78 (6)—Suit on foreign judgment 

—Provisions of S. 78 (6) nob complied 
with—Court can grant time to plaintiff 
to obtain and file requisite certificate— 
Civil P. C. (1908), S. 13 188 

-S. 80—Civil P. 0. (1908), O. 18, 

R* 5 Judge recording evidence under 
O. 18, R. 5 is not bound to append note 
that evidence was read out to witness 
when complete!—No evidence that Judge 
has not read out depositions, presump¬ 
tion i9 that the Judge has complied 
with provisions of O. 18, R. 5 348a 

; 90 Power to draw presumption 

is discretionary If properly drawn ap¬ 
pellate Court is slow to interfere 69 
92, Prov. 2 Entry in bahi— 
Evidence of oral agreement to pay inter- 
est is admissible 42 ft 

S. 101—Person olaiming title by 
purchase roust prove that his vendor had 
title iu property sold 1566 

—-S. 102—Suit on unregistered bond 
Consideration denied—Burden of proof 
is on plaintiff 12 6a 

S. 102, Ulus. (6)—Suit on bond— 
Plea of fraud - Burden of proof is on de- 
feodant 12f ., 

"T 114 : Illus fo)—Retracted confes- 
eion may be sufficient corroboration of 
approver s story as against himself but 
not against co-accused 9566 

~ 114, I7fu$ (6)—Accomplice—Evi¬ 

dence of, cannot be accepted as corrobora¬ 
tive of eaoh other 1686 


Subject Index, 1919 Lahore 

Evidence Act 


22 

Evidence Act 

S. 115 — Pre-emption—One cosharer 
cannot contract with his mortgagee that 
he should have right of pre-emption— 
Other cosharors are not hound by such 
agreement —Attestation held amounted 
to consent — Pre-emptor not enforcing his 
right for many year3 would he deemed to 
have waived his right— His heirs are 
estopped by his waiver 434 

™ S. 115 — Man entering into contract 
with eyes open cannot ask for relief from 
consequences thereof 4076 

-— S. 115—Civil P. C. (1903), O. 1, 
P. 10— Suit on mortgage by N —Defen¬ 
dants pleading that N was benamidar for 
others —Plaint amended showing N as 
defendant —On appeal suit dismissed as 
present plaintiff had admitted in another 
suit that transaction was not henami and 
they hid no interest—Deed being benami 
there was bona lido mistake as to who 
should sue—Substitution was proper— 
Previous suit not being between same 
parties doctrine of estoppel did not apply 

2636 

- S. 115—Sale by liquidator of equity 

of redemption subject to mortgage — 
Deed stating that mortgagee had relin- 
quished claim for interest for certain 
period—Suit by mortgagee— Mortgagee 
having consented to relinquish claim for 
interest operated as estoppel and pur¬ 
chasers who derived their title from 
liquidator were precluded from disput¬ 
ing consideration for mortgage and 
amount of mortgage debt specified in 
sale deed 243 

-S. 115—Pre-emption—Dispute whe¬ 
ther transaction was mortgage or sale — 
Compromise statement that plaintiff 
might be given decree subject to certain 
conditions — Conditions not fulfilled— 
Statement does not amount to waiver — 
Successor-in interest is not debarred in 
subsequent suit from pleading that 
transaction was sale — Plaintiff cannot 
take advantage of his own fraud and 
show that transaction which was osten¬ 
sibly mortgage was really sale 148 

- : S. 115— Civil P. C. (1903). S. 11- 

Might and ought—Partition effected by 
arbitrators—Subsequent suit for parti¬ 
tion of joint property besides that dealt 
with by arbitrators— Award does not 
operate as re3 judicata— Admission in 
arbitration proceedings being gratuitous 
does not create estoppel—Omission to give 
evidence doe9 not prove waiver of right 49 


’S. 116—Tenant in possession oven 
after expiration of tenancy cannot deny 
landlord’s title 334a 

.9. 116—Tenant executing lease but 
not let in possession by lessor—In ab¬ 
sence of his ignorance of lessor’s title, or 
of evidence to prove that his execution 
of lease was obtained by fraud, etc., he 
is estopped from denying his lessor’s 
title 3346 

-.9s. 144, Illus . (6 ) t and 133—Value of 

approver’s evidence — Corroboration is 
necessary 4596 

Execution 

-Decree binding—Civil P. C. (1903), 

O. 21, It. 7—Execution Court cannot 
question jurisdiction of Court passing 
decree 2946 

Guardians and Wards Act (8 of 1890) 

- Ss. 9 (1). 17 (6) and 48— Application 

for appointment of guardian—Application 
returned for presentation to proper Court 
—Appeal does not lie 259a 

- Ss. 29, 30 and 31—Sale by guardian 

with permission of Court—Want of ne¬ 
cessity does not invalidate sale, unless 
Court’s permission is obtained by fraud 

391 

-S. 41 (2)—Guardian—Discharge of 

—Express order of discharge is necessary 

66 ( 1 ) 

-.9s. 47 (6), 9 (l) and 48—Application 

for appointment of guardian—Application 
returned for presentation to proper Court 
—Appeal doos not lie 259a 

-Adoption — Second adoption during 

lifetime of first adopted son is invalid 

178a 

-Adoption—Agreement — Ante adop¬ 
tion agreement between parents reser¬ 
ving life interest to widow is valid and 
enforceable 1736 

-Adoption—Giving and taking is es¬ 
sential—Deed of adoption and subsequent 
treatment a9 adopted son is not sufficient 

99 

-Debt—Manager—Bonefit of family 

cannot be presumed—Burden of proof i3 
on creditor 32la 

-Debt—Father — Suit on accounts 

with deceased father—Decree against son 
obtained—Sons sought to be made per¬ 
sonally liable —Father and son found to 
be joint though business carried on in 
father’s name—Onus of proof of family 
benefit is on creditor—On failure no per¬ 
sonal decree can bo passed 3216 
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Hindu Law 

-Debt—Manager— Necessity—Family 

benefit will nob be presumed 112a 

-Debt—Family business—Debt con¬ 
tracted by adult members is not binding 
on minor members if benefit not proved 

1126 

Guardianship — Minor daughter — 


Mother is natural guardian after father 
—Remarriage recognized by custom — 
Right of guardianship is not lo3t 40 (2'a 

-Guardianship — Minor daughter — 

Paternal grandfather cannot be appointed 
as guardian in presence of mother unless 
for minor’s welfare 40 (2)6 

-Joint family—Notice to quit given 

by lessor (one member of family)—Notice 
is valid—Payment of rent by subtenant 
to lessor — Subteuant is liable to pay 
arrears due—f^oase for eleven months— 
Tenant holdingover—Tenancy is monthly 
tenancy—Notice of 15 day3 to quit or 
to pay enhanced rent—Notice is valid— 
Transfer of Property Act (1882), Ss. 106 
and 116 304 

Joint family — Acquisitions made 
by members are presumed to bo made 
from joint funds and to belong to family 
—Acquisition in name of particular mem¬ 
ber doo9 not warrant assumption that it 
is his exclusive property 170 

Joint family—Suit by T against P 
for partition, for accounts of partner¬ 
ship and for dissolution — House property 
found to be family property — Mort¬ 
gage by T of his share—Subsequently 
T held liable for 09rtain sura in suit 
for acoounts of partnership—P attached 
house property — Mortgagee's objection 
allowed In suit for declaration held 
family property was not liable for debts 
due on partnership accounts—P held to 
have no lien 151 

Marriage Remarriage of pregnant 
widow immediately after husband’s death 
is not prohibited — Custom (Punjab), 
marriage 90 ( 2 ) a 

Marriage Cohabitation is not e3- 
ficntial _ 90 ( 2 )i 

Marriage — Mother has right to 
marry her daughter in presence of pater- 
nal grandfather 40 ( 2 ) c 

’Religious endowment — Temple — 
Suit to recover share in temple offerings 
18 maintainable 373 Q) 

7 "Succession Sister can sucoeei as 
•baDdhu especially as against 9traoger 397 
- Succession—Sister isnotheir to bro¬ 
ther and cannot be brought on record as 


Hindu Law 

such—Civil P. C. (1903), O. 22, R. 3 

3186 

-Succession— Exclusion from Con¬ 
genital lameness is disqualification Per¬ 
son moving about with assistance of 
crutches is not disqualified 290a 

-Succession— Exclusion from -Mur¬ 
der committed to hasten succession— 
Member not party to murder is not dis¬ 
qualified 2906 

*-Widow—Decree against, after fair 

contest, in bona fide litigation binds re¬ 
versioners—Widow must be fairly re¬ 
presenting estate and safeguarding its 
interests 292 (2) 

Husband and Wife 

-Restitution of conjugal rights Suit 

for—Disagreement between families of 
husband and wife is no grouud for re¬ 
fusing relief 447 (2) 

-Dissolution—Conversion— A Chris¬ 
tian marriage is not dissolved by apostacy 
of one of the parties—Penal Code S. 494 

389a % 

-Restitution of conjugal rights — 

Minority of wife can bo grouud for re¬ 
fusing relief 237 (l) 

-Restitution of conjugal rights — 

Value of suit for Rs. 200 for court-fee and 
Rs. 1,000 for jurisdictiou—Prayer for 
injunction need not be separately valued 

—Court-fee 134 (2) 

Insolvency 

-Appeal— Receiver in possession of 

property—Application for release of pro¬ 
perty dismissed —- Appeal without im¬ 
pleading receiver is not maintainable 

363 (1) 

Interest 

-Po9t diem—To deoido whether mort¬ 
gagor is bound to pay post diem interest 
for whole term of mortgage, instrument 
must bo looked at as whole and intention 
of parties gathered from deed 279 

Jurisdiction 

-Punjab Tenanoy Act (16 of 1887), 

Ss. 77 (3) (d). Prov. (i) and 100(3)—Suit 
for possession by occupancy tenant—Claim 
bo right of ocoupanoy can be determined 
only by Revenue Court—Duty of civil 
Court is to return plaint for presentation 
to Coileotor 283 

Land Acquisition Act (1 of 1894) 

Ss. 9 and 25 (2)—Claim preferred 
after notico under S. 9—Court is com¬ 
petent to oonsider claims made before 
award Oost9 of construction of building 
have to be considered for fixing market 
value • • 76 
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Land Acquisition Act 

- Ss 18 and 30—Distinction between 

reference under S. 18 and under S. 30 
explained 1896 

-Ss. 25 (2) arid 9—Claim preferred 

after notice under S. 9—Court is com- 
jetenfc to consider claims made before 
award—Costs of construction of building 
have to be con^ilereJ for fixing market 
value 76 

-Ss. 30 and 54 — Decision on reference 

under S. 30—Portion of award—Appeal 
lies 189a 

-Ss. 30 and 18—Distinction between 

reference under S. 18 and under S. 30 
explained 1896 

-S. 31 (2)—Award bv Collector — 

Question of apportionment net gone into 
—Suit for claiming portion is maintain¬ 
able 411 

Ss. 54 and 30—Decision on reference 
under S. 30—Portion of award—Appeal 
lies 189a 

Landlord and Tenant 

Tenant holding over wilfully and 
contumaciously— Damages for use and 
occupation are assessed at double the rent 

72 c 

-Abandonment — Person giving up 

whole holding and quitting village for 
good — Ele abandons all right including 
rights in shamilat—Elis share in shamilat 
passes to co^harer9 4 (l) 

Limitation Act (9 of 1908) 

-S. 5 and Art. 166—S. 5 does not 

apply to application to set abide execu¬ 
tion sale 4226 

-S. 5—Amendment of decree applied 

for within limitation for appeal—Time 
for appeal can be extended or deUv can 
be conaoned 250 (2;a 

-S. 5—Defendant not objecting to 

fixing valuation of suit below Bs. 5 000 
— Plaint ill is justified in instituting ap¬ 
peal in District Court—Appeal returned 
for presentation to Chief Court on ground 
that valuation is above Rs. 5,000—Time 
spent in prosecuting infructuou9 appeal 
can be deducted from period of limitation 
for appeal 2006 

-S. 5 —Civil P.C. (1908). O. 21. Rr. 90 

and 92 and Ss 100 and 115 —D obtaining 
decree against II, amount to be realized 
from property in event of non-payment— 
B having taken out execution, louse of 
II sold and sale subsequently confirmed 
—11 subsequently applying after 30 days 
for cancellation of sale on ground of 
fraud—Held that sale could not be at- 


Limitation Act 

tacked except by separate suit— Nc> 
second appeal Dor can appellate Court 
interfere in revision—Time cannot be 
extended under Lim. Act, S. 5 152c 

-S. 5—Absence of intimation of deli¬ 
very of judgment as required by O. 41, 
R. 30 is sufficent cause for extension 102 

-S. 5—Second appeal—Time spent in 

obtaining copy of first Court’s judgment 
can be allowed—Failure to 6'e copy of 
decree mnke9 appeal invalid—Cross ap¬ 
peals— Matter in issue same—Dismissal 
of one appeal operates as res judicata— 
Mere error in weighing evidence i9 not 
sufficient greund for second appeal—Civil 
P.C. (190S), Ss. 11, 100 and 0.41, 
R. 1 42a 

-Ss. 5, 14, C) and 7—Pre-emption suit 

—Ss. 6 and 7 do not apply—One of seve¬ 
ral vendees dying before institution of 
suit— Legal representative brought on 
record after limitation—Ss. 5 and 14 
held not applicable 25(2) 

-Ss. 6, 7. 5 and 14—Pre-emption suit 

— Ss. 6 and 7 do not apply—One of seve¬ 

ral vendees dying befoie institution of 
suit—Legal representative brought on 
record after limitation—Ss. 5 aDd 14 
held not applicable 25(2) 

-Ss. 7, 6. 5 and 14—Pre emption suit 

— S 9 . 6 and 7 do not apply—One cf seve¬ 

ral vendees dying before institution of 
6uit— Legal representative brought on 
record after limitation —Ss. 5 and 14 
held not applicable 25(2) 

-S. 10 —Suit for recovery of trust 

property against trustee of shrine and 
his donee—S. 10 applies 410a 

-S. 10 and Arts. 60 and 145—Suit to 

recover money deposited, returnable on 
demand isgoverned by Art. 60—S. 10 ha9 
no application—Art. 145 doe9 not apply 
except when the deposit is in coin9 
which are earmarked and when identi¬ 
cal coins are to be returned 322 

-S. 12—Not time actually spent but 

time requisite can be deducted -Days for 
which copies lie ready undelivered can¬ 
not bo deducted 103 

-St. 14, 5, 6 and 7—Pre-emption 

suit—Ss 6 and 7 do not apply- Ona of 
several vendees dying before institution 
of suit—Legal representative brought on 
record after limitation —Ss. 5 and 14 
held not applicable 25(2) 

-S 14—Right under S. 14 isavailanle 

only to plaintiff and not to defendant 

23 
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Limitation Act Limitation Act 

- S . 15 and Art. 182 - Application 

for execution of decree against firm 
B. L.-J. K.—Application struck off judg¬ 
ment-debtor being declared insolvent 
6ub3equoot decision by insolvency Court 
that B. L., solo proprietor of firm was 
alone declared insolvent—Fresh applica¬ 
tion by decree holder for execution of 
decree filed after period of limitation — 

Prrvee lings in execution were not barred 
— Even if second application be regarded 
as fresh application period during which 
execution was stayed could be excluded 

171 

-S. 18— Fraud —Proof of—Act cf 


25 


fraud committed in some other connexion 
is immaterial 422c 

-S. 19—Acknowledgment need not bo 

express—Bond making mention of sepa¬ 
rate bond in acknowledgment 25(l) 

S. 20—Payment of interest by prin¬ 
cipal debtor— Limitation is extended 
against surety 374(2) 

- Art. 2—Civil P. C. (1908), O. 21, 

Rr. 97 and 99—Application under O. 21, 
R. 97 dismissed under R. 99—Court ha9 
no jurisdiction to desist person in whose 
favour order is passed to briDg regular 
suit to establish right—Suit is Dot go¬ 
verned hy Art. 2 130!2'a 

- Art 11 —Suit under 0.21, R 63 

after objection to attachment i9 allowed 
is governed by Art. 11—Civil P. C. 
(1905). O. 21, R. 63 154a 

Art. 11 Art. 11 does not help 
whero right is already extinguished hy 
lapse of time 154 C 

; 'Art. 40—Art. 40 applies to suit for 

infringement of trade-mark 90 (l )a 

- Arts. 49 and 62—Art. 62 applies to 

every ease whore defendant at time of 
receipt, in fact or by presumption of law 
receives money to plaintiff's use—It is 
not confined to case when defendant in¬ 
tended to receive money to 8uch use— 
Suit to recover documents taken posses, 
eion of aod money realized by defendant 
held to be barrod under Aits. 62 and 49 

47 

Arts. 62, 67, 65, 115 and 120—Suit 
for recovery of grain advance— Artiole 
appboahie ,a Art. 65 or Art. 116 and not 
Arts. 52, 57 or 120 108(1) 

-—'Art. 52 —Suit to recover price of 
artioles sold is governed by Art. 62— 
Punjab Loans Limitation Aot (1904) 

Arts. 67, 62, 66, 116 and 120—Suit 


for recovery of grain advance Article 
applicable is Art. 65 or Art. 115 and nob 
Arts. 52, 57 or Art. 120 108.1) 

-.4r*s. 60. 145 and S. 10—Suit to re¬ 
cover money deposited, returnable on 
demand is governed by Art. CO S. 10 
has no application—Art. 145. dots Dot 
apply except when the deposit is in 
coins which are ear-marked and when 
identical coins are to he returned 322 

- Art. 61 —Suit by guardian for money 

spent for minor—A fc. 61 applies—Cause 
of action aris A 9 when money is spent aud 
nob on termination of guardianship 

83(2) 

- Arts. 62 and 49—Art. 62 applies to 

every case where defendant at time of 
receipt, in fact or hy presumption of law 
receives money to plaintiff s u^e—It is 
not oonfined to cass when defendant in¬ 
tended to receive money to such use— 
Suit to recover documents taken posses¬ 
sion of, and money realized by defendant 
held to be barred under Arts. 62 and 49 

47 

- Arts. 65, 52, 57, 115 and 120—Suit 

for recovery of grain advance—\rticlo 
applicable i9 Art 65 or Art. 115 and not 
Arts 52, 57 or 120 108(1) 

- Art. 115 — Suit for damages for 

breach of betrothal contraot — Plaintiff 
must prove that contract was broken 
within three years 109(1) 

- Arts. 115, 52. 57, 65 and 120—Suit 

for recovery of grain advance—Article 
applicable is Art. 65 or Art. 115 and not 
Arts. 52, 57 or 120 108(1} 

- Art. 120 — Declaration of title— 

Right to share in shamilat land—Cause 
of action when arises illustrated 4256 

-- Art. 120—Suit for declaration of 

title by person in possession—Time runs 
from date of attempt to oust 415a 

Art. 120—Art. 120 applies when no 
other artiole is applicable 154 ft 

- Arts 120,52 57, 65 and 115-Suit 

for recovery of grain advance—Article 
applicable is Art 65 or Art. 115 and nob 
Arts. 52, 57 or 120 103(1) 

“ 120—Suit for declaration of 

title—Plaintiff in possession — Adverse 
entry in Record of Rights—Limitation 
runs not from date of entry but from 
attempt to dispossess 66(3) 

Art. 123 Art. 123 dees not apply 
to suit by one heir against coheir 27 la 

’ 184 Transfer 1 * includes lease- 

in perpetuity 209k 
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Limitation Act 

- Art. 134—Property conveyed or be¬ 
queathed in trust alienated by trustee— 
Suit to recover possession — Period of 
limitation commences from date of alien¬ 
ation 209c 

- Arts. 134 an A 144—Suit for joint 

possession by trustee agamst co-trustee 
.and his alienee—Art. 134 applies 12 

- Art. 135—Suit by puisne mortgagee 

for possession — Cause of action runs 
from date of redemption of first mort¬ 
gage—Failure of payment of part of con¬ 
sideration—Recovery of possession held 
not barred 402 

- Arts. 135 and 142—Suit for posses¬ 
sion by mortgagee against strangers— 
Art. 142 applies and not Art. 135 133 

- Art. 141—Suit by reversioner after 

widow's death —Art. 141 applies and not 
Punjab Limitation (Ancestral Land Alien¬ 
ation) Act (1900). Art. 2 448 

- Art. 142 — Suit for possession by 

mortgagee against strangers — Art. 142 
applies and not Limitation Act (1908), 
Art. 135 133 

- Art. 144— N's house held by his 

widow—After her death, N's brothor G 
continuing in possession—More than 12 
years after widow’s death other brother 
of N suing for his share—Art. 144 gov¬ 
erned case— G's possession must bo pre¬ 
sume! to be on behalf of all co-owners— 
G must prove adverse possession 2716 

- Art. 144—Possession of trespasser 

is adverse to collaterals 270 

- Art. 144—Shamilat—Partition of— 

Continuous posseseion for over 12 years 
—Suit for recovery of possession is 
barred 114 

- Arts. 144 and 134—Suit for joint 

possession by trustee against co-trusteo 
and his alienee—Art. 134 applies 12 

- Arts. 145 and GO, and S. 10— Suit 

to recover money deposited, returnable' 
on demand is governed by Art GO—S. 10 
has no application — Art. 145 doss 
not apply except when deposit is in 
coins which are earmarked and when 
identical coins are to be returned 322 

- Art. IAS —Lekha muklii mortgage 

Suit for redemption is governed by 
Art. 148 20c 

- Art. 1G5 — Applicability—Art. 165 

does not apply to application by judg¬ 
ment-debtor 4306 

- Art. 1G6 and S. 5—S. 5 does not 

applv to application toset aside execution 
sale ' 4226 


Limitation Act 

- Arts. 1G9 and 176 — Civil P. C. 

(1009), O. 22, R. 3—Cross-appeals in 
pre emption suit—Vendee dying—Ven¬ 
dee’s appeal dismissed for default—Pre- 
emptors applying to bring legal repre¬ 
sentative on record—Pre-emptor’s ap¬ 
peal decreed ex parte without notice 
to legal representative — Application 
by him to l>a brought on record—Limi¬ 
tation runs from his knowledge of decree 
—Period is six months 147 (l) 

- Arts. 17G and 169—Civil P. C. 

(190S), O. 22, R. 3—Cross appeals in pro 
emption suit—Vendee dying— Vendee's 
appeal dismissed for default—Pre emptor 
applying to bring legal representative on 
record—Pre-emptor’s appeal decreed ox 
parte without notice to legal representa¬ 
tive—Application by him to ho brought 
on record — Limitation runs from his 
knowledge of decree — Period is six 
months 447(1) 

- Art. 181 — Application for restora¬ 
tion of possession by judgment-debtor 
Art. 1S1 applies 430c 

- Art. 182 and S. 15—Application for 

execution of decree against firm B.L.J K. 
—Application struck ofl judgment-debtor 
being declared insolvent — Subsequent 
decision by insolvency Court that B. L., 
sole proprietor of firm, was alone declared 
insolvent—Fresh application by decree- 
holder for execution of decree filed after 
period of limitation—Proceedings in exe¬ 
cution were not barred—Even if second 
application he regarded as fresh applica¬ 
tion period during which execution was 
stayed could be excluded 171 

Lunacy Acl (4 of 1012) 

-S. 75—Manager appointed for luna. 

tic’s estate — Court has no power to 
alienate property—Manager alone is com¬ 
petent 45(l) 

Muhomedan Low 

--Applicability — Custom (Punjab)— 

Succession—Karloo -Tats of Multan Suit 
for possession by inheritance of land be¬ 
longing to first cousin from sisters of last 
owner—First cousins excluded by sisters 
and daughters under riwajiam unsup¬ 
ported by instances—Riwajiam does not 
raise presumption in favour of custom 
described in it—Sisters failing to prove 
custom excluding collaterals Maho¬ 
medan law applies 339 

--Guardian—Mother not natural guar¬ 
dian — Act of mother advantageous to 
minor—Act is binding 406a 
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Mahomedan Law 

-Marriage—Minor girl—Marriage by 

de faoto guardian—Minor girl on attain¬ 
ing puberty can repudiate—In such suit 
benefit of girl or qualification of next 
friend are immaterial 262a 

-Marriage—Minor girl — In suit for 

annulment of marriage girl attaining 
puberty during suit — No amendment is 
necessarv and claim can bo decreed 
Civil p.O. (1903), O. 6. R. 17 2625 

*-Marriage—Minor girl—Decree for 

annulment of marriage can be givou oven 
though cause of action has arisen after 
suit 262c 

-Wakf—Trustee cannot grant lease in 

perpetuity—Power to grant lease enunci¬ 
ated C09.a 

-Wakf—Creation—Land usod as grave 

yard—It becomes wakf by user without 
dedication — Fact that it was inherit© 1 
from father to son does not affect 18L 
Malicious Prosecution 

Essentials — Proof of favourable 

termination of criminal proceedings is 

not sufficient—Charges mu9t bo shown to 

have been unfounded—Burden of proving 

innocenco is greater where prosecution is 

dismissed on technical grounds 255(9) 
Minor 

-Decree binding—Civil P. C. (1903), 

O. 32, R. 3—Minor properly represented 
in suit by guardian ad litem — No fraud 
or collusion or nogligence on part of 
guardian Minor is bound by decree as if 
ho were of full age 413 a 

- Decree binding — Suit by miuor to 
60 ^ aside decree Minor represented in 
previous suit by guardian ai litem — 
Burden is on minor to prove gross negli¬ 
gence on part of guardian in defending 
suit * 413c 

-Civil P. C. (1908). O. 23.R. 1—Suit 

on behalf of minor—Withdrawal of, when 
permissible explained — Court should 
guard minor’s interests 395 




Decree again9t—Decree passed after 
attaining majority — Suit to set aside 
deovee is not maintainable 135 

*“ Decree against—Civil P. C. (1908) 
°. 32 R. 1—Suit on beialf of minor by 
next friend—Noxt friend guilty of grosa 
negligence in conduct of suit — Minor is 
not bound by result of suit — Fresh suit 
on attaining majority is maintainable 

Mortgage ^ 

—Mortgage.deed alleged to be allotted 
to plaintiff a share—Allegation not proved 


Mortgage 

as documents wore inadmissible — No 
joint decree can be passed and suit should 
bo dismissed 845 

-Construction—Mortgage deed drawn 

up by several joint owners — Refusal of 
cno to execute—Mortgage intended to be 
one single indivisible transaction and 
hence conferred no rights on mortgagee 

" 78a 

-Lokha mukhi mortgage explained 

20 a 

-Lokha mukhi mortgage—Suit, for re¬ 
demption—Limitation is as iu usufructu¬ 
ary mortgage 205 

-Suit for redemption-— Limitation— 

Bur Ion of proving that suit is within 
limitation lies on plaintiff 20c 

Motor Vehicles Act (8 of 1914) 

--S'. 14—Punjab Motor Vehicles Rules, 

Rr. 10 and 17 — Servant driving car 
without lights in absence of master — 
Master is not liable 413(2) 

Negotiable Instruments Act (26 of 1881) 

-“Ss. 7 and 1—According to S. 7 ac¬ 
ceptance must be in writing but S. 1 
provides for oral acceptance when mer¬ 
cantile usage is proved 85a 

^ S. 48—Assignment without endorse¬ 
ment doe3 not confer rights of holder in 
due course—Assignment can bo oral 855 

S. 43 —Endorsee not claiming inter¬ 
est adverse to real owner — Latter can 
sue Oral assignment can be presumed 

Northern India Canal and Drainage Act 
(8 of 1873) 

20 and 23—Permanent right of 
irrigation cannot be conferred without 
proceeding under S 20 or S. 23 

Oaths Act (10 of 1873) 119 

S. 11 Defendant offering to bo 
bound by plaintiff’s oath—Plaintiff taking 
oath—Court cannot go into legality of 
agreement ioo 

Opium Act (1 of 1878) 

S. 5 Rules framed by Punjab Gov¬ 
ernment under R. 49(3) (fj—Retail ven- 
dor is bound to keep correct accounts 

o n , 116a 

. 9 Illegal possession of 

opium even by licensed vendor is offence 

Penal Code (45 of 1860) 

“ Criminal P. C. (1898), S. 82- 

Terntorial jurisdiction of British Courts 
Subject of Native State oannot be tried 
for abetting withiu State for offence com¬ 
mitted within British India— ArreBt by 
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Penal Cod 

British | dice of subject of Patiala State 
on railway lines within Patiala territory 
is valid—Criminal P C ., S. 82 4 59a 

- Ss. 34, 109, £02 and 325—Attack by 

the two persons with deadly weapcns— 
One giving fatal blow alone is guilty of 
murder—Other is guilty under S. 325 
read with S. 109 375 

-Ss 34, 111 ayid 394 — Robbery com¬ 
mitted by four persons—Death caused hy 
one alone—Other accused cannot he con¬ 
victed of murder hy reason of S. 34 — 
Applicability of S. Ill discussed—Other 
accused held guilty under S. 394 256 

-Ss. 34, 302 and 325—Three accused 

attacking deceased—No evidence to show 
whose blow proved fatal—All held guilty 
of causing grievous hurt 136 (2) 

- Ss. r >b, 379, 457 and 511 — Ex-convict 

entering thorned enclosure where sheep 
kept—Owner disturbed—Accused while 
running away arrested—Conviction under 
S. 457/75 held had —S. 75 held not appli¬ 
cable in caso of attempt —Offence was 
under S. 379/511 163 (i) 

- S 84—“Un9oundness of mind" ex¬ 
plained—Offence committed under im¬ 
pulse is exempt 470 

-Ss. 97, 149 and 325—Right of pri¬ 
vate defenceof property—Right exceeded 

— No unlawful assembly held formed— 

Only person actually causing grievous 
hurt could he convicted 458 

-Ss. 99, 148, 149 and 302—Rioting— 

Death caused in riot—Parties deliber¬ 
ately engaging in fight—Protection of 
polico authorities not claimed—Right of 
private defence caunot be claimed—Mem¬ 
bers of each party are guilty of offence 
under S. 302 4 66a 

-Ss 109, 34, 302 and 325—Attack hy 

two persons with deadly weapons— 
One giving fatal blow alone is gu.lty of 
murder—Other is guilty under S. 325 
read with S. 109 3'i5 

-Ss 111, 34 and 394—Robbery com- 

mitted by four persons—Death caused by 
one alone—Other accused cannot be con¬ 
victed of murder by reason of S. 34 — 
Applicability of S. Ill discussed — Other 
accused held guilty under S. 394 256 

- Ss 149, 97 and 325— Right of pri¬ 
vate defenceof property—Right exceeded 

— No unlawful assembly held formed — 

Only person actually causing grievous 
hurt could be convicted 458 

-S. 160—Criminal trial—Evidence— 

Independent witnesses not independent 


illustrated—Trial for extorting bribe— 
W itnesses taking some part or other— 
Their evidence is rot reliable 2845 

-S. 176—Sentence under S. 176 

should commerce at once—Punjab Jail 
Manual, R 4 64 (2) 136 (l) 

-S. 193—Criminal trial—Locus I'e- 

niteritiae Dot allowed to an accused mak¬ 
ing false statement and who when subse¬ 
quently tried for perjury adheres to bis 
fcrrr>er statement 3485 

- S 193—Particular statement must 

be provad as false 158a 

- S 211 —Criminal P C. (1898). Ss. 

202 and 476—No evidence recorded 
except statement of complainant — No 
reasons recorded for holding complaint 
as false —Order for prosecution under 
Tenal Code, S. 211, is not justified 37a 

-S. £23—Negligence of accused must 

bo established, and also that escape was 
natural and probable cause of his negli¬ 
gence 229 

- S. 225 B— Resistance tolawful arrest 

— Proof of o\ert act of resistance or ob¬ 
struction is necessary 475 (l) 

-S. 297 — "Disturbance" implies 6ome 

active interference id, or hindrance to 
performance of funeral ceremonies 

433 (2) 

- Ss. 302, 99, 148 and 149—Rioting— 

Death caused in riot—Parties deliberately 
engaging in fight—Protection of police 
authorities not claimed—Right of private 
defence cannot he claimed—Members cf 
each party are guilty of offence under 
S. 302 466a 

- Ss. 302. 326 and 328—Dhatura poi¬ 
soning with intent to commit robbery — 
Section applicable depends on circum¬ 
stances of eich case 429 

- Ss. 302 and 304—Four persons at¬ 
tacking unarmed man, knocking him down 
and giving him merciless beating with 
sticks, resulting in deuth—Accused are 
guilty of murder 382a 

- S. 302 — Circumstantial evidence 

held sufficient to justify finding of mur¬ 
der 184 a 

- Ss. 302, 34 and 325—Three accused 

attacking deceased — No evidence to show 
w hote blow proved fatal—All held guilty 
of causing grievous hurt 136 (2) 

-S. 323 —Finding that there was mere 

altercation and squabble between parties 

— Accused should be acquitted 128 

- Ss. 325. 97 and 149—Right of pri¬ 
vate defence of property—Right exoeeded 
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—No unlawful assembly held formed 
Only porsoo actually causing grievous 
hurt could be convicted 458 

- Ss. 325, 34, 109 and 302—Attack by 

two persons with deadly weapons 
One Riving fatal blow alone is guilty of 
murder—Other is guilty under S. 325 
read with S. 109 375 

-St. 325, 34 and 302—Three accused 

at’a;king deceased —No evidence to shew 
whose blow proved fatal—All held guilty 
of causing grievous hurt 136(2) 

- Ss. 326, 302 and 329 — Dhatura 

poisoning with intent to commit robbery 
—Section applicable depends on circum¬ 
stances of each case 420 

-Ss 379, 75, 457 and 511—Ex.convict 

entering thorne 1 enclosure where sh^ep 
kept - Owner disturbed—Accused while 
running away arrested—Conviction under 
8 . 457/75 hell bid—3. 75 held not appli¬ 
cable io case of attempt — Offence was 
under S 379/511 163 (l) 

Ss. 394, 34 and 111—Robbery com¬ 
mitted by four persons—Death caused 
by one alone—Other accused cannot be 
oonviofced of murder by reason of S. 34 — 
Applicability of S. Ill discussed—Other 
accused held guilty under S. 394 256 

S. 415 — Essential ingredients of 
cheating laid down — Damage or harm 
must be necessary consequence of deceit 

473a 

S. 415 Recruits presented by ac¬ 
cused rejected by recruiting officer— 
Accused offering recruits to M on pay¬ 
ment of each recruit—Representation of 
same recruits — Recruiting officer dis- 

covering rejection — Accused hell nob 

guilty of cheating 473 ft 

.7; 4*2 ani * ^51 Building or house 

illustrated 333 

S. 448—Criminal trespass — Mort¬ 
gagee putting look on premises is not 

gtnlty. 134 (l) 

•S. 494 —Husband and wife — D19. 


solution—Conversion—A Christian mar¬ 
riage 13 not dissolved by apostaoy of one 
of the parties - 3 Qg a 

? 494—Christian wife converting 

to Islam—Marriage is nob dissolved — 
Subsequent marriage is bigamous 3896 

a, oni t?fi7° r irV n . al P - °* of 1898), 
8r 90and6l4 Trial unier 8.498 IPO 

-Iaaae of warrant agai n9 t wormo- 

Keaaona not recorded - Surety for at- 

hrTn ^ a ? 00 —Warraah b0 in g ille g al 8urety - 9 
Dona is not forfeited * . * * 67 


Penal Code 

-Ss. 511, 75, 379 and 457—Ex-convict 

entering thorned enclosure where sheep 
kept—Jwner disturbed—Accused while 
running away arrested—C:nviction under 
S. 457/75 held bad—S. 75 held not appli¬ 
cable in ca^e of attempt—Offence was 
under S. 379/511 163(1) 

Petroleum Act (8 of 1899) 

- S. 11 — Person purchasing petrol 

from agent of company who in order to 
give delivery has to procure it from an¬ 
other place cannot be convicted of trans¬ 
porting’ petroleum 195a 

- S. 15(a) —Person taking petroleum 

in excels quantity unable to prove that 
he did not continue for reasonable time 
to be in possession of entire quantity— 
P^r on is guilty under S. 15 (a) 1956 

Pleadings 

-Plaintiff must succeed on his own 

pleading*—Claim may be decreed when 
admitted, but if denied and allegations 
not proved claim must bo dismissed 84a 
Practice 

-Judgment—Court must bear in mind 

pleadings —Judgment based on miscon¬ 
ception of oise cannot stand 123c 

-New case—Court cannot sot up 3366 

-New case —: Custom (Punjab) —Suc¬ 
cession —Non-accoatral property—Sisviya 
Jats of Gujrab district — Colliterals of 
ninth degree suing sis er of original hold¬ 
er—No entry iu riwajiam—Burden of 
proof is on collateral—On failure to 
prove custon, collaterals oaunot fall back 
upon personal law 147a 

-New case—Judge cannot decree claim 

on new grounds not pleaded 107 

-Pleadings— See PLEADINGS 

Pre-emption 

— One cosharer cannot ooabraob with 
his mortgagee that he should hive right 
of pre-emption—Other cosharers are not 
bound by such agreement — Attestation 
held amounted to consent — Pre-emptor 
not enforcing his right for many years 
would be deemed to have waived his 
right—His heirs are estopped by his 
waiver—Evidence Act, S. 116 — Waiver 
—Attestation 434 

7TT'^ nfc . v0D( ? e0 9 — Proprietor vendeo 
joining with himself non-proprietors of 
village in eale--3uit for pre-emption by 
other proprietors is tenable even against 
vendee proprietor’s share 427 a 

Z eI ra ” 9fQr . of Pr uporty Act (1882), 
S. 52—Proprietor vendee joining with 
himself non proprietors Re-sale by 
noQ-propriators to. proprietor after suit 
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Pre emption 

for pre emption by other proprietors — 
Doctrine of lis pendens applies 4276 
Waiver — Failure to outbid pur¬ 
chaser at auction is not waiver 3G86 

-Nature of right—Rights of vendee 

vest in pre emptcr— Vendor entitled to 
only portion of property sold — Pre- 
emptor is entitled to proportionate abate¬ 
ment in price 232 

-Suit for—Waiver of right — Person 

entitled to pre-empt congratulating pur¬ 
chaser and joining entertainment given 
on occasion—Conduct dees not amount 
to waiver 222 d 

-Suit for — Notification of Govern¬ 
ment restricting right of pre-emption in 
certain area has no retrospective effect 

222(2)c 

-Suit for—Suit for pre-emption of 

building used as factory—Plaintiff must 
also sue for machinery therein 222(2)/ 
-Right of—Right is invidious — Per¬ 
son enforcing right must observe all 
restrictions laid down 222 ( 2){7 

-Suit for—Transaction purporting to 

be exchanged alleged to be sale—Real in¬ 
tention should bo ascertained 127a 

-Suit for—Plaintiff must definitely 

establish his connexion with vendor 1276 

-Right of—Right once accruing is 

not defeated by resale 110(l) 

-Suit for — Defendant assignee of 

vendee — Plaintiff cannot plead that 
he waived his right to pre-empt on origi¬ 
nal sale 92 

-Suit for—Limitation — Validity of 

sale questioned and finally declared by 
Court—Limitation for suit in respect of 
sale runs from date of sale 796 

-Suit for — Priority between pre- 

emptor and vendee—Question must be 
decided with relation to state of things 
existing at time of sale and not at any 
later period 10 

-Suit for—Sale of occupancy right 

in favour of landlord—Occupancy tenant 
cannot challenge or pre-empt sale 2 
Probate and Administration Act (5 of 1881) 

- S. 23—Application showing prima 

facie beneficial interest in estate — He 
has right to ask to be appointed to ad¬ 
minister estate 369a 

- S. 23— Disputes regarding owner¬ 
ship or succession which can be settled 
by regular suit—Letters should not be 
granted 3696 

- S. 64—Deceased, member of joint 

family—Another member cannot apply 


Probate and Administration Act 
for letters as on death property passes 
by survivorship . 235 

Provincial Insolvency Act (3 of 1907) 

-Ss. 24, 26 (2), 43 and 45 (2) — Dis¬ 
charge conditional on furnishing security 
for deferred dower is invalid—Insolvent 
should bo granted unconditional dis¬ 
charge ^ 139 

Ss. 36 and 37— Transfer set aside 
Transferee can prove bis antecedent 
debts as unsecured creditor 211(2) 

S. 36—Several objections to attach¬ 
ment and sale must be separately de¬ 
cided 121c 

— S. 37—Payment made by debtor of 
his own accord and without any sort of 
pressure is fraudulent preference —Pay¬ 
ment to creditor on eve of bankruptcy 
—Presumption is of preference—Burden 
of proof is on creditor 45(2) 

- Ss. 43, 24, 26(2) and 45 (2) — Dis¬ 
charge conditional on furnishing secu¬ 
rity for deferred dower is invalid — In¬ 
solvent should be granted unconditional 
discharge 139 

-S. 46—Sale of insolvent's property 

—Sale confirmed—Appeal by insolvent— 
Auction-purchaser is necessary party 3(l) 

-S. 46 (3) — High Court can grant 

leave to appeal oven if refused by Dis¬ 
trict Judge 1216 

-S. 49 — Auction-purchaser is not 

necessary party in appeal against con¬ 
firmation of sale 121a 

Provincial Small Cause Courts Act (9 of 
1887) 

-S. 17—"At the time of presentiug 

his application” are only directory 124a 

-S. 17—Application to set aside ex- 

partedecreo—Court is to direct whether 
security is to be given or deposit is to be 
made 1246 

- Art. 1—Imposition of profession tax 

by Government—Munsif suing for dec¬ 
laration of non-lability—Suit not except¬ 
ed from Small Cause Court — Munsif 
cannot be said to follow profession— 
Punjab Municipal Act, (3 of 1911), Ss. 86 
and 242 686 

Public Gambling Act (3 of 1867) 

- Ss. 3 and 4—Offences under Ss. 3 

and 4—Keepers and gamblers can be tried 
in samo trial — Criminal P. C. (1898), 

S. 239 204 

Punjab Alienation of Land Act (3 of 1900) 

- S. 9 (3) — Registration Act (1908), 

S. 77—Suit to enforce registration of 
deed of mortgage on Registrar’s refusal 
to register — Deed creating charge nob 
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Punjab Alienation of Land Act 
merely od land already mortgaged but ou 
other laDd also is entirely new deed and 
is in contravention of the Punjab Aliena¬ 
tion of Land Act, S. 9 (3) 436a 

- S. 9 (3) — “Refer the case to the 

Deputy Commissioner" — Meaning of, 
explained 436/; 

Punjab Court* Act (3 of 1914) 

-Ss. 41 (3) and 44 — District Judge 

refusing certificate without considering 
application on merits—Revision is com¬ 
petent 282 

-(6 of 1918) 

- S. 41 (3J — Appellant challenging 

right on basis of custom — Certificate 
necessary 176(2)6 

— S. 41 (3) — Suit for possession on 

ground of failure of donee’s title — Cus¬ 
tom of reversion to donor not disputed— 
Certificate i9 not necessary 80 

- S. 44 — Meaning of interlocutory 

order not clear—Right of High Court to 
interfere— Commissioner appointed for 
examination of account cannot decide 
legal question—Civil P. C. (1908), O. 26. 

R. 11 437(l)a 

-S. 44—Terms of document definite 

— Court misconstruing them commits 

irregularity 91 

Punjab Court of Wards Act (2 of 1903) 

- Ss. 26 and 31—Execution of decree 

Property of judgment-debtor in charge 
of Court of Ward9 — Execution can be 
proceeded only on filing of certificate 
from Deputy Commissioner under S. 26 

«... 150 
Punjab Jail Manual 

- R. 464 (2) — Penal Code (I860), 

S. 176—Sentence under S. 176 should 

commence at once 136(1) 

Punjab Land Revenue Act (17 of 1887) 

— Ss. 116. 117 and 158 (17)-Jurisdio- 

tion Partition of common land effected 
by revenue authorities—Declaratory suit 
to render partition inoperative on ground 
of inaccuracy of measure of rights ad¬ 
opted by Revenue Authorities—Question 
of measure of right .being one of title, 
suit is cognizable by civil Court 9 

“ 168—Partition of holdings held 

for fixed term—Revenue Court has ex¬ 
clusive jurisdiction 131 

t S. 168 (2) (17)— Suit for declaration 
of right to partition — Civil Court has 
jurisdiction—Question whether partition 
should or should not be allowed is ques¬ 
tion for determination by Revenue Court 

332 


Pun jab Laws Act (4 of 187 2) 

-S. 12 (a)—Punjab Pre-emption Act 

(16 of 1887), S. 15 (b)—Cosharer only’in 
well and not in agricultural land sold is 
not entitled to pre-empt—Right of pre¬ 
emption is adjunct or appendage alone 

437(2) 

Punjab Limitation (Ancettral Land Aliena¬ 
tion) Act (1 of 1900) 

-Applicability—Act applies to suit, 

whether brought for declaration or for 
possession provided that alienor has die ! 
after commencement of Act 374(1) 

-.4r*. 2—Lim. Act (1908), Art. 141- 

Suit by reversioner after widow’s death — 
Art. 141 applies and not Punjab Limita¬ 
tion (Ancestral Land Alienation) Act 
(1900), Art. 2 443 

Punjab Loans Limitation Act (1 of 1904) 

-Limitation Act (1908), Art. 52 — 

Suit to recover price of articles sold is 
governed by Art. 52 G6(2) 

Punjab Municipal Act (3 of 1911) 

-S. 47—Contract not signed as under 

—S. 47 is not binding 222(l)a 

- Ss. 86 and 242—Imposition of ille¬ 
gal tax — Civil Courts’ jurisdiction to 
grant relief is nob ousted GSa 

-S. 121—Civil Court is not compe¬ 
tent to interfere with order under S. 121 

313(1) 

-S. 121—Question as to whether busi¬ 
ness is offensive is to bo decided by Mu¬ 
nicipal Committee—Court cannot inter¬ 
fere unless decision is unreasonable 119 (1) 

-S. 169—It is competent to close 

street for some traffic—Street leading to 
plaintiff’s stables closed—Action is not 
harsh or oppressive — If servants' acts 
not repudiated, responsibility lies on 
Committoe even in absence of resolution 
—Plaintiff’s suit for injunction held un¬ 
tenable 81 (l) 

-S. 172—Permission granted should 

not be withdrawn — Construction of 
bridge with permission of Municipal 
Committee — Agreement to apply for 
fresh permission to maintain the bridge 
or permit its demolition after ten years 
Failure to apply for fresh permission— 
Notice for demolition — Notice is ultra 
vires—Permanent injunotion restraining 
Municipal Committee from demolition 
granted 380 

~ S. 173—Depositing goods on road¬ 
side without permission is not offence 
when site is let out H0 ( 2 ) 

Ss. 195 and 225 Not preferring ap. 
peal under S, 225 do69 not bar right to 
sue for injunotion - m 
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Punjab Pre-emption Act (2 of 1905) 

-S. 3(1) and ( 2 j—Tea factory situat¬ 
ed outside village is not liable to pro- 
-emption 222 (2 )a 

-S. 3 (l) and (2) —Natural forest out- 

side limits of village is uot liable to pre¬ 
emption Dot being agricultural land 

222 (2)6 

-S. 3 (1) and ( 2 )—Tea garden is agri¬ 
cultural land and is liable to pre-emption 

222 ( 2 )c 

-(1 of 1913). 

- S. 3 (5) (a)—Sale by judgment-debt¬ 
or in virtue of certificate under O. 21 , 
R. 83 ( 2 ) is private sale and not sale by 

Court 3c8a 

-S. 3 (5) -Right of pre-emption can 

bo exercised as to sale in decree for spe¬ 
cific performance of contract US 

-S. 15 ( 6 )— Cosharer only in well and 

not in agricultural land sold is not en¬ 
titled to pre-empt —Right of pre-emption 
is adjunct or appendage alone—Punjab 

Laws Act. S. 12 (a) 437 (2) 

-S. 15 (c)—Question whether patti is 

real sub-division of village is que-tinn of 

fact 292 Mb 

-S. 15 ( c )—Rupar is divided into sub¬ 
divisions within S. 15 *2 

-S. 29—Court-foes Act (1870). S. 7 

(v)—Suit for pre-emption of revenue pay¬ 
ing land falls under S. 7 (v) 79a 

-S. 30—Sale by soms owners, ignor¬ 
ing rights of others and without joining 
them—Land free of crops—Vendors stat¬ 
ing to patwari that vendee was pot in 
possession — Pre-emption— Limitation 

runs from date of sale 

Punjab Re.lriction of Hob tual Offender* 

Act (5 of 1918) 

_ 3 7 —Orders under S. 7 cannot be 

made against person against whom order 
has been made under Criminal P. ^ 
(1898). S. 118 87 

Punjab Tenancy Act (lb of 188') 

_ 3 4 (6)—Landlord includes mort- 

gageo in possession - 2(6 (l)a 

—-S 4 ( 6 )— Pre-emption-Occupancy 
rights—Sale of. to mortgagee with pos¬ 
session of proprietary rights—Vendor 8 

collateral cannot pre-empt ^' b 

__ s. 8 -Occupancy right may he de¬ 
creed if there is promise by landlord 
never to eject tenant—Promise may he 
implied—Promise not to eject, means not 

77 (3) Iff) Wrongful 
dispossession of ten.nt-Suit lor po»e,- 
eionand compensation is triable id Re¬ 
venue Court — Limitation is one year 


Punjab Tenancy Act 

from date of dispossession—Expiry of 
period without bringing suit in Reve¬ 
nue Court—Remedy in civil Court is 
barred (F3) 475 (2) 

-S. 43—Tenant ejected under S. 43 

Suit fjr possession and for occupaucy 
rights is maintainable in civil Courts 

297 (2)6 

-S 77(3) -Jurisdiction—Civil Courts 

—Proviso to suh S (3). S. 77, applies 
where it becomes neces-ary to doci le any 
matter in respect of which any suit fall¬ 
ing within one of the groups of the sub¬ 
section ni ght he instituted 297 (2 )o 

-S. 77 (3) (d)— Suit to establish oc- 


• • » * ~ ^ — W -- 

cupaocy rights hy person other than 
tenant—Cnil Courts have jurisdiction 

297 (2)a 

- Ss. 77 (3) id), Prov. (i) and 100 (3) 

—Suit for possession by occupancy 
tenant—Claim to right of occupancy can 
he determiuel only by Revenue Court 
Duty of civil Court is to return plaint 
for presentation to Collector Jurisdic¬ 
tion 283 

Req’*! ration Act (16 of 1908) 

-Ss. 2 (7), 17 and 49—Agreement per. 

mitting person to occupy land isnot learn 
nor “undertaking to occupy” in S 2 (7) 
— Agreement requires no registration 

516 

-S. 17—Compromise of suit relation 

to property not subject-matter must he 
registered 400a 

-S 17 — Deed of release declaring 

giving up of any interest is compulsorily 

registrable 22 ' 2 ,^. 1 ^ 

-S. 17—Document providing for divi¬ 
sion of property to he purchased in future 
does not require registration 60<J 

-Ss. 17 and 49—S. 17 must bo strict¬ 
ly construed ' jl ® 

-Ss. 17, 2 (7) and 49 —Agreement 

permitting person to occupy land is not 
lease, nor “undertaking to occupy in 
S 2 ( 7 )—Agreement requires no regis¬ 
tration , „ 

-S 17 (6) — Deed merely altering 

term as to ioterest payable on mortgage 
is not transaction creating or declaring 
interest in land and does not come under 
S 17 (b) 

--S. 17 (6)—Partition—Document re- 

citing fact of partition need not bo re- 

gist.ered . , * 

-S. 17 (c)—Endorsement on sale-deed 

of land acknowledging receipt of value ol 
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Registration Act 

house erected thereon is compulsorily 
registrable 350 

-'S. 17 (l) (A)—Right, title and inter¬ 
est must be present and not future G06 
-S. 17 (l) (6)—Document reciting pre¬ 
vious contract and that certain future 
right would accrue under certain circum¬ 
stances does not require registration 60c 

- S$. 17 (1) (6) and 49—S. 17 (l) (b) 

read with S. 49 must be very strictly 
construed—Benefit of doubt should be 
given in favour of document not com¬ 
pulsorily registrable 60rf 

-S. 17 (i) (6)—Security bond execu¬ 
ted in compliance with Court’s order— 
Immovable property of value of more 
than Rs. 100 hypothecated—Registration 
is necessary ' 8 

-S$. 17 (1) (d) and 49—Civil P. C. f 

(5 of 1908), S. 11—Court refusing to 
adjudicate upon certain issues — Doc¬ 
trine of res judioata canuot apply in sub¬ 
sequent suit—Contract of lease oral— 
Subsequent exchange of letters recording 
fact need not be registered to be admis¬ 
sible in evidence 726 

Ss. 47, 73, 74 and 75—Execution of 
sale deed—Fresh sale deed executed and 
registered in favour of third person sub¬ 
sequently—Presentation of prior deed for 
compulsory registration—Execution de¬ 
nied—Enquiry delegated by Registrar to 
another officer—Registration is not ren¬ 
dered invalid—Prior sale deed though 
registered subsequently has priority 19G 

~— S. 48—Suit for possession by parti¬ 
tion of half house on allegation that it 
was orally given by father-in-law as part 
of dower—Widow and daughter of father- 
in-law pleading subsequent gift of entire 
house by registered deed—Widow proved 
to be present at nikah when half share 
was given to plaintiff—Transfer in favour 
of plaintiff is sale and not gift—Widow 
having notice of oral transfer could not 
olaim benefit of rule in S. 48 404 

Ss. 50 and 17—Vendee under sub¬ 
sequent registered deed can eject prior 
vendee under unregistered deed 296(l) 
S. 77 Suit to enforce registration 
of deed of mortgage on Registrar's re¬ 
fusal to register Deed creating charge 
not merely on land already mortgaged 
but on other land also is entirely new 
deed and 19 in contravention of the 
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Religious Endowment 

-Shrine—Trustee can acquire private 

property of his own 4106 

-Defendant exercising all rights of 

management of temple—No misconduct 
on his part—He cannot be evicted 113(2y 
Right of Suit 

-Person without locus standi cannot 

question validity of gift 1206 

Riwajiam 

-Entries in, form strong piece of evi¬ 
dence of custom 366 

Specific Relief Act (1 of 1877) 

- S. 9—Tort —Trespass—Peaceful pos' 

session—Infringement of—Cause of ac¬ 
tion accrues—Suit under S. 9 is not com¬ 
pulsory 237 (2)a 

- S. 22—Delay in bringing suit dis¬ 
entitles one to use of discretion under 
S.22 393 

-S. 39—Suit for cancellation of in¬ 
strument on ground of fraud—Decree for 
cancellation was passed 1 

-S. 42—Civil P. C. (1908), S. 60, 

O. 21, Rr. 58, 61 and 63—Objection to 
attachment disallowed—Suit for declara¬ 
tion that debts were immoral and not 
binding on sons and that house being of 
agriculturists is exempt — House not 
being sold suit was premature—Suit is 
partly under R. 63—Order under R. 61 
does not bar suit under Specific Relief 
Act, S. 42 3646 

-S. 55— Nuisance—More noise is 

sufficient cause to grant injunction 6a 


Viaw KJ 1 1 J 




Nuisance 
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in 0 x 0039 causing nuisance 
cannot be abated without obstruction of 
enjoyment—Exercise of right may be 
entirely stopped 

- S. 55 - Injunction—Aot of several 

persons constituting nuisance — Injunc¬ 
tion to restrain all can be granted 6c 
S. 55—Injunction—Calling of azan 
Disturbance by blowing of oonohes or 
beating drums by several persons—Dis¬ 
turbance malioious with 9ole purpose of 
annoyance—Aots of all constituting nui¬ 
sance—Right to call out azan being in¬ 
herent right permanent injunction was 
granted 

S. 56 (h) Plaintiff not taking any 
action for more than five years beyond 
serving notice for infringement of trade 
mark No injunction oan be granted 

c 90 (D5 

Suit* Valuation Act (7 of 1887) 

I S. 9—Punjab Chief Court Rules. 
R. 1 (1)—Suit for restitution of oonjugai 
rights with injunction restraining certain 
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Suits Valuation Act 

persons Irom preventing union—Valua¬ 
tion for purposes of jurisdiction is Rupees 
1.000—Prayer for injunction does not 
atTect valuation 1S7 

Tort 

-Trespass — Peaceful possession— 

Infringement of—Cause of action ac¬ 
crues—Suit under S. 9 is not compulsory 
—Specific Relief Act (1 of 1877), S. 9 

237 (2)a 

-Negligence — Personal injuries— 

Damages—Mode of assessment—Person 
injured is entitled to damages for per¬ 
sonal suffering, loss of enjoyment, pecuni¬ 
ary expenses and for probable future less 
of income 213a 

-Negligenco — Personal injuries— 

Damages — Probable future loss of income 

— Basis of assessment is average earnings 

— Duty of Court enuuciated 213 1> 

Trade-name 

-Company is entitled to injunction to 

restrain rival company from using simi¬ 
lar name—No distinction exists between 
business concerns and charitable societies 
—Pecuniary loss is essential—Registra¬ 
tion of new company and no objection by 
Registrar is immaterial 193a 

Trnn.fer of Properly Act (4 of 1882) 

-S. G—Contract Act (1872), S. 13— 

Contract of exchange by minor is void 

228 


-S. 52 —Proprietor vendee joining 

with himself non-proprietors— Ro sale by 
non-proprietors to proprietor after suit 
for pre-emption by other proprietors— 
Doctrine of lis pendens applies—Pre-emp¬ 
tion 427i 


_-S. 54—Agreement to execute sale 

deed on happening of certain contingency 
may give cause of action to suo for spe¬ 
cific performance, but does not create of 
itself any interest in or charge on pro¬ 
perty 

-S 60—Hard terms are not clog 

407a 


_S. 60—Post-ponement of redemp¬ 
tion—Terms unconscionable—Mortgagor 
cannot sue for redemption before expiry 
of period fixed unless he proves undue 

influence ® 


__s s . 63 and 72 —Improvement en- 

haucing value—Cost not making redemp¬ 
tion more difficult—Mortgagee is entitled 
to such costs 398 

_ S. 63—Mortgagee after period of 

redemption making repairs bona fide he- 


Transfer of Properly Act 

lieviDg to be owner—Mortgagor must pay- 
costs on redemption 372 (2) 

-Ss. 72 and G3—Improvement en¬ 
hancing value—Cost not making redemp¬ 
tion more difficult—Mortgagee is entitled 
to such costs 398 

-S. 72—Mortgagee can carry out re¬ 
pairs— Costs are additional charge on 
property — Mortgagor if responsible for 
repairs—Mortgagee cannot repair with¬ 
out notice 354 

-S. 91—Hindu surrendering posses¬ 
sion of her estate to reversioner—Latter 
to hold estate for her and pay her main¬ 
tenance— Title to remain in widow— 
Reversioner has interest entitling him 
to redeem mortgage on estate 109 (2) 

-S. 99—Principle of S. 99 does not 

apply to Punjab having been repealed by 
Civil P. C., O. 34. R. 14 439a 

-Ss. 106 and 11G—Hindu law—Joint 

family—Notice to quit given by lessor 
(one member of family)—Notice is valid 
—Payment of rent by sub-tenant to 
lessor—Subtenant is liable to pay ar¬ 
rears due—Lease for 11 months—Tenant 
holding over—Tenancy is monthly ten- 
anc\—Notice of 15 days to quit or to 
pay enhanced rent—Notice is valid 304 
-S. 106—Person entitled to imme¬ 
diate reversion can give notice to quit 

31 // 

-Ss. 10G and 109—Landlord is not 

bound to inform tenant of assignment— 
Assignee of landlord s interest can give 
notice to quit 31c 

-S. 109—“Transferee of any interest ’ 

—Lessee is included 31a 

-Ss. 109 and 10G—Landlord is not 

bound to inform tenant of assignment 
Assignee of landlord s interest can give 
notice to quit 31c 

-Ss. 11G and 10G—Hindu law—Joint 

family—Notice to quit given by lessor 
(one member of family)—Notice is valid 
—Payment of rent by sub-tenant to 
lessor—Subtenant is liable to pay arrears 
due—Lease for 11 months—Tenant hold¬ 
ing over—Tenancy i9 monthly tenancy 
Notice of 15 days to quit or to pay en¬ 
hanced rent—Notice is valid 304 

Waiver 

-Pre emption—One cosharer cannot 

contract with his mortgagee that he 
should have right of pre-emption—Other 
cosharers are not bound by snch agree¬ 
ment—Attestation held amounted to con¬ 
sent—Pre emptor not enforcing bis right 
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Waiver 

for many years would be deemed to have 
waived his right—His heirs are estopped 
by his waiver 434 

-Civil P. C. (1908), S. 11—Might and 

ought—Partition effected by arbitrators 
—Subsequent suit for partition of joint 


Waiver 

property besides that dealt with by 
arbitrators—Award does not operate as 
res judicata — Admission in arbitration 
proceedings being gratuitous do not 
create estoppel — Omission to give evi¬ 
dence does not prove waiver of right 19 
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Rattiqan, C. J. 

Nabi Bakhsh —Plaintiff—Appellant. 

v. 

Mania and others —Defendants—Res¬ 
pondents. , 

Second Appeal No. 121 of 191S, De- 
oided on 5th March 1919, from decree of 
Dist. Judge, Sialkot, D/- 10th October 
1917. 

Specific Relief Acl (1 of 1877), S. 39-Suit 
for cancellation of instrument on ground of 
fraud—Decree for cancellation passed. 

Plaintiff sued for cancellation of a deed of 
mortgage executed by him in favour of tho de¬ 
fendants alleging that he bad been induced to 

^ncn° th r deC ? by . , fraud and thftt there was no 
cons'doration for his contract. It was found 

tlrnt ni 6 • V « niAC i l0 ? , was in fnct ficti «ows and 
SnLS tlfl a ? d dofondants had conspired to 
concoct the mortgage to tho detriment of nlain- 
tifl s reversioner ; 1 

ri Tf W : l *V at ln “smuoh as tho roversionor’s 
J, 8 iff ,"° uld , < : omo into operation only on the 

il cou >d “Ot be said that tho 
f . rSUd , had b0en carried into effect, 

mt d the deed o r ° r 1. a 6 P ' aintifl W#S CntitIoH to 
got me deed cancelled. IP 1 C 2] 

Jai Go pal Sethi —for Appellant. 
oham Lai for Respondents. 

Judgment.-PlaintifT sued for can¬ 
cellation of a certain deed of mortgage of 
land executed by him on 20th July 1916 
f , ftv -? u . r of ^e defendants, alleging that 

b! Sd “ fir 6 u l ° eX6CUte ^ed 

.L / “ n . d that there was no oonsider- 
ation for his contract. The nlaint did 

not speoify what the fraud was but it 

dant9 Pleaded that full consideration h?d 
1919 L/l & 2 


pusseu ana snat they Dad never under¬ 
taken to secure a wife for the plaintiff. 
The first Court found that no considera¬ 
tion had passed and granted the plaintiff 
the decree for which lie prayed. Defen¬ 
dants appealed to the ‘District Judge, 
who found that the consideration for the 
mortgage was unproved, at any rate to 
the extent of Rs. 575 (out of the alleged 
total of Rs. 800). and that the transaction 
was in fact fictitious, hut he disbelieved 
the plaintiff's story that tho considera¬ 
tion for a transaction was a promise on 
the part of the defendants to secure him 
a wife and that what really happoned was 
that plaintiff and defendants had con¬ 
spired to concoct the fictitious mortgage 
to the detriment of Khuda Bakhsh, plain¬ 
tiff s near reversioner. Upon these find¬ 
ings he held that the parties were in pari 
de icto and that as the fraud was not 
only concocted but also carried into 
effect to the detriment of Khuda Bakhsh 
each party was estopped from showing 
the truth as against the other and that 
therefore plaintiff was not entitled to 
the relief which he claimed. He aocord- 

nla ntm ? fl 6Pte ? th .® appeal dismissed 
plaintiff s suit with costs. 

The District Judge’s enunoiation of the 
law is undoubtedly correct, but it anJ 
pears to me that in the present case the 1 
purpose of the fraud had not been 
earned into effeot and that on this ground 
plaint!® was entitled to ask for the can-: 
collation of the mortgage deed. Obvi ! 
ously Khuda Bakhsh, whose rights' 
wou d come ,ot 0 operation only on the 

UanL 0 - tlw plainfciff - had not becn de! 
frauded in any way up to the time when 

M i^ 0 . 1181 ? 4 his suit * an d SO far 

as Khuda Bukhah is concerned, the oan- 
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cellation of the deed would l.e a step 
towards doing away with the possibility 
of any fraud being perpetrated at his 
expense. On the other had. as regards 
the defendants, it is clear that at the 
time when the plaintiff instituted his 
suit nothing had been done to carry the 
mortgage into effect. Rs. 575 had, upon 
the findings of both the Courts, not been 
paid by the defendants, nor had the latter 
paid off, as they undertook to do, the 
previous mortgagee. The land had con- 
sequently not passed to the defendant 
and the previous mortgagee was at that 
time in possession. It is alleged that on 
7th‘May 1910, i. e., at the time when 
the trial of the case in the first Court had 
terminated and the suit was ripe for 
judgment, the defendants paid off the 
previous mortgagee. This however was 
long subsequent to the institution of the 
suit and was obviously done in order to 
make evidence on behalf of the defen¬ 
dants. From the facts then as establi¬ 
shed, it is clear that, even if both the 
parties had conspired to defraud Khuda 
Bakhsh, nothing had been done at the 
time when the suit was brought to carry 
that fraud into effect, and in this con¬ 
nexion the ruling of their Lordships 
of the Privy Council in Petherpermal 
Chetty v. Muniatidy Chatty (1) is in 
point and is an authority for holding 
that the plaintiff is not debarred from 
asking for the relief which he claimed. 

I therefore accept the appeal and set 
asido the decree of the District Judge 
and restore that of the Muusif. Defen¬ 
dants must pay plaintiff’s costs through- 

H.M./r.K. Appeal a ccepted. 

( 1 ) [1909J 35 Cal. 551=35 1. A. 98 (P. C). 

A. 1 R. 1919 Lahore 2 

SlIAPI Lad and LeRossignod. JJ. 

Stila —Appellant. 

V. 

Kulba and a notlier— Respondents. 

Second Appeal No. 1772 of 1915, De¬ 
cided on 3rd February 1919, from decree 
of Dist. Judge, Jullundur, D/- 3rd May 

1 Pre emption—Suit for—Sale of occupancy 
right in favour of landlord-Occupancy ten¬ 
ant cannot challenge or pre-empt «alc. 

An occupaucj tenant cannot challenge a sale 
of occupancy rights by another occupancy tenant 
5 favour of the landlord and cannot successfully 
maintain a suit to pre-empt on such a sale 


Shamair Chand —for Appellant. 

Fakir Chand — for Respondents. 

Judgment.— One Kutba, an occupancy 
tenant, has sold his occupancy rights in 
54 kanals of land to his landlord, and 
the plaintiff, who is the nephew of the 
vendor, has brought this suit for a decla¬ 
ration that he is entitled to retain pos¬ 
session of the area sold as mortgagee, and 
failing to obtain that relief he asks for a 
declaration that as the sale is fictitious 
and without consideration, it shall not 
atfect his reversionary rights, and as a 
final alternative he asks to be allowed to 
pre-empt the land sold. 

Appellant s counsel before us admits: 
that in regard to the two latter reliefs, 
the case is covered by authority and that 
the plaintiffs, an occupancy tenant can¬ 
not challenge the sale to the landlord 
and cannot successfully maintain a suit 
to pre-empt on such a sale. With regard 
to the first relief claimed however the 
District Judge has not come to any find¬ 
ing of fact, and on the material on the 
record before us we are unable to arrive 
at any conclusion on the facts involved 
in the case. The learned District Judge 
has disposed of this point by remarking 
that even if such a mortgage did exist it 
would be a nullity, and for this position 
ho relies on Ss. 53 and 50, Tenancy Act. 
We are however unable to concur in this 
view, for if, as the plaintiff alleges, there 
was an old standing mortgage by him¬ 
self, by Kutba vendor, and by the ven¬ 
dor’s father which the plaintiff alone 
redeemed, then we hold that in respect 
of the occupancy land included in the 
mortgage which belonged to Kutba and 
Kutba’s father, the plaintiff stands in the 
shoes of the original mortgagee and that 
the vendee in purchasing fiom Kutba 
takes what Kutba has to sell subject to 
the mortgagee rights. From this it fol¬ 
lows that it must be ascertained whether 
the plaintiff redeemed the sharo of Kutba 
and Kutba’s father with his own moneys 
and what amount he paid. If it be found 
that he did redeem Kutba’s and Kutba s 
father’s sharo of the mortgaged area, he 
is entitled to possession of that area un¬ 
til his mortgages rights have been satis¬ 
fied. Had Kutba effected a recent mort¬ 
gage in favour of the plaintiff, the land¬ 
lord-vendee could have claimed to ignore 
it. hut the case is not the same when one 
of the mortgagors redeem a mortgage to 
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which the lanlord must be taken to have 
given his acquiescence. 

For these reasons whilst agreeing that 
the plaintiff is entitled to no relief re¬ 
garding the invalidity of the sale or on 
the score of pre-emption, we accept the 
appeal on the remaining point and re¬ 
mand the case to the District Judge for 
a finding on the facts alleged regarding 
redemption of the mortgages by the 
plaintiff and a decision in the light of the 
above remarks according to the facts 
found. Costs to follow the event. 

r.m./r.k. Case remanded . 


A. I. R. 1919 Lahore 3 (1) 

Rattigan, C. J. and Dundas, j. 

' Khaira —Appellant. 

v. 

Salem Raj and others —Respondents. 

Misc. First Appeal No. 2341 of 1917, 
Decided on 27th May 1919, from order of 
Senior Sub. Judge, Ferozepore, D/- 30th 
January 1917. 

Provincial Insolvency Act (1907), S. 46- 
Sale of insolvent's property — Sale con- 
firmed—Appeal by insolvent—Auction-pur¬ 
chaser is necessary party. 

The auction-purchasers are necessary parties to 
an appeal by an insolvent against an order con¬ 
firming an auction-sale of his property. 

I.P 3 C l] 

Wlicro therefore the auction-purchasers were 
not made parties to such an appeal, aod it was 
not until a year afterwards that an application 
was raado to implead them : 

Held: (1) that the appeal as against them was 
time-barred; ( 2 ) that the auction-purchasors not 
having been made parties in time, the appeal 
failed as against the other respondents also. 

IF 3 0 1] 

B D. Kureshi —for Appellant. 

b akir CIt and for Respondents. 

Judgment. This is an appeal from 
the order of an insolvency Court con¬ 
firming an auction sale of a house belong¬ 
ing to the insolvent. The appeal is by the 

insolvent on the ground that his house 
is not liable to attachment and sale. But 
when filing the appeal hie counsel unit¬ 
ed to make the auction-purchasers par¬ 
ties to the appeal, although they were ob¬ 
viously necessary parties and it would be 
impo88 ible to accept the appeal without 
calling upon them and hearing them. It 
I as not until considerably alter a year 
that an application was made to add them 

timfl h tie % and the appoal is ob viously 

ir r ; ed /? fl3 “ Sam8t them - In “similar 
case, Mela Ram v. .Narain Das (l) the 

^L^as dismissed, and we ^ 

(1)US62J 18B P. R. 1882. -- 


reason to follow any other course in the 
present case. The appeal is dismissed 
with costs. 

R.M./R.K. Appeal dis?nissed. 


—Ap- 
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Broadway, J. 

Paira Mal and Sons —Plaintiffs 
plicants. 

v. 

Raj Narain and Co .—Defendants — 
Opposite Parties. 

Civil Revn. No. 924 of 1918, Decided 
on 6th February 1919, from order of 
Senior Sub-Judge, Amritsar, D/- 30th 
August 1918. 

Civil P. C. (1908), S. 10—Suits pending in 
different Courts—Courts must be shown to 
be of concurrent jurisdiction. 

Before an order under S. 10 cam be made the 
Courts in which the two suits are pending must 
be shown to be of concurrent jurisdiction, in tbo 
sense that the suit to bo stayed could be tried 
by the Court in which the first suit was iusti- 
tuted. [P 3 C 2] 

Tirath Ram —for Applicants. 

Bishan Nath —for Opposite Parties. 

Judgment.— This is an application 
under S. 44, Punjab Courts Act for revi¬ 
sion of an order passed by the Senior 
Subordinate Judge, Amritsar, staying the 
trial of a suit under S. 10, Civil P. C. 
The petitioners filed the suit on 20th 
April 1918 and tho respondents asked for 
an order staging it on the ground that 
they had filed a suit in which the same 
questions wero involved in the Court of 

the Munsif at Delhi on 25th Maroh 
1918. 

Before an order under S. 10, Civil 
P. C., can be passed however it seems to 
me that the Courts in which the two 
suits are pending must be of concurrent 
jurisdiction, in the sense that tho suit to 
be stayed could be tried in the Court in 
which the first suit was instituted: see 

a ° P [i lP ! tdamra i (D- It is obvi¬ 
ous that the suit now stayed is not tri¬ 
able by the Munsif and the order com¬ 
plained of was therefore without juris¬ 
diction I accordingly accept this peti- 

tion with costs and setting aside the 
onier of the Senior Subordinate Judge 
direot that the case be proceeded with. 

R.U./r.K. Application accepted. 
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Shadi Lal and Martinkau, JJ. 

Mirra and another— Plaintiffs—Appel¬ 
lants. 

v. 

Kalian Singh — Defendant—Respon¬ 
dent. 

Second Appeal No. 2127 of 1915, Deci¬ 
ded on 14th February 1919, from decree 
of Dist. Judge, Gujranwala, D'- 2Gth 
May 1915. 

Landlord and Tenant — Abandonment— 
Person giving up whole holding and quitting 
village for good—He abandons all right in¬ 
cluding rights in Shamilat—His share in 
Shamilat passes to cosharcrs. 

The fact of a person giviug up the whole of this 
holding and quitting the village for good shows 
that he has abandoned all tbo rights he had in 
the village, including rights in the shamilat, 
and on such abandonment his share in the 
shamilat passes into the possession of the co¬ 
sharers, and he and his descendants lose their 
right to it. IP 4 C 2] 

Badr-ud-Din Kureshi —for Appellants. 

Nanak Chand —for Respondent, 

Judgment.—Sahibzada, a landowner 
of Mianwal, left his village a few years 
before 1884, when lie died, and the defen¬ 
dant’s adoptive father got possession of 
his proprietary holding. A suit brought 
by Sahibzada’s sons Khanu and Jallu in 
1903 to recover the land was dismissed 
for default, and a suit brought after their 
deaths by the present plaintiffs, the heirs 
of Khanu and Jallu, in 1912 was also dis¬ 
missed, the defendant being found to 
have acquired a title to the land by 
adverse possession. In the present caso 
the plaintiffs sue for a declaration of 
their right to the share which Khanu and 
J&llu would have had in the shamilat 
deh amounting to G38 kanals. The Sub¬ 
ordinate Judge held that the plaintiffs 
had not lost their rights in the shamilat, 
and that the claim was within time, and 
gave them a decree, but the District 
Judge on appeal has dismissed the suit 
being of opinion that Khanu and Jallu, 
having abandoned their proprietary 
holding, had no rights in the shamilat. 
The plaintiffs have appealed to this Court. 
There is, as the learned District Judge 
observes, no reported case exactly on all 
fours with the present one. In Jalal v. 
Beli Ram (l), to which he has referred, 
the original owner of the holding had 
been deprived of it in pre-British times, 
when rights in shamilat were practically 
non-existent, whereas in the present case 
"(17 [1907] 9 R L. R. 1907=37 P. W. R. 1907. 


Sahibzada abandoned his land in 1881 or 
thereabouts. 

The question is whether Sahibzada or 
his sons abandoned their rights in the 
shamilat. There is no explicit finding of 
the learned District Judge on this point, 
but wo think that it is only reasonable to 
conclude that there was such an abandon, 
ment, otherwise Sahibzada and his sons 
would have retained at least a portion of 
their proprietary holding. Their giving 
up the whole of that holding and quitting 
the village for good shows that they 
abandoned all the rights they had in the 
village, including rights in the shamilat. 
Having once abandoned their rights in 
the shamilat, can they or their heirs, tho 
plaintiffs, now assert their claim to them? 
The trial Court has been at pains to 
show that that portion of tho shamilat 
which is in the defendant’s possession 
and for which he pays the revenue is not 
identical with that which was held by 
Khanu and Jallu but this fact is not 
material. Tho caso relates not to pro-i 
perty of which Khanu and Jallu wore 
the sole owners, but to their undivided 
share in land which belonged jointly to 
the proprietors of the village. On tho 
abandonment by Khanu and Jallu or 
their father of their share in tho shamilat 
that share must be deemed to have passed 1 
into the possession of tho cosharers and 
that being so, the plaintiffs have lost 
their right to it. The claim therefore 
fails and we dismiss tho appeal with 
costs. 

R.M./R.K. Appeal dismissed. 

A. I. R. 1919 Lahore 4 (2) 

Abdul Raoof, J. 

Mt. llaur Raur —Plaintiff — Peti¬ 
tioner. 

v. 

Munni Lal— Deft.—Opposite Party. 

Civil Rcvn.No. 25 of 1919, Decided on 
24th March 1919. 

(a) Civil P. C. (1908), o. 33, R. 5 (d)-Ap- 
plicatlon for leave to sue—Court has power 
to decide question of limitation. 

Where an application is made for loavo to sue in 
forma pauperis, tho Court making an enquiry 
iuto the alleged pauperism of the applicant has 
power to decide the question of limitation and 
decide whether tho plaintiff has or has not a 
subsisting cause of action. [P 5 C 1] 

(b) Civil P. C. (1908). S. 115—Revision- 
Power of interference. 

The High Court has no power to interfere in 
revision with the decision of a Court which had 
jurisdiction to deal with the matter. IP 5 C 1] 
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Harbhagwan Das —for Petitioner. 

Tel: Chand —for Opposite Party. 

Judgment.—The order under revision 
was passed under Cl. (d), R. 5, 0. 33, 
Civil P. C. The learned Subordinate 
Judge held that although the petitioner 
was a pauper, she had no subsisting cause 
of action, her suit beiDg barred by limita¬ 
tion. For a decision on this point the 
learned Subordinate Judge took into con¬ 
sideration such materials as were on the 
record before him. He took into con¬ 
sideration the statements in the petition 
of plaint and the deposition of tho plain¬ 
tiff made in Court. The counsel for the 
petitioner has urged before me that the 
loarned Subordinate Judge had no power 
to deal with the question of limitation 
because that was a question which related 
to tho merits of tho case. This conten¬ 
tion is opposed to decided cases. It has 
been held that the Court has power to 
decide the question of limitation and de¬ 
cide whether the plaintiff has or has not 
a subsisting cause of action. This ques¬ 
tion was decided by a Full Bench of tho 
Allahabad High Court in [tho case of 
Chattarpal Singhy . Raja Ram (l). Hav¬ 
ing regard to this decision, it cannot be 
said that the loarned Subordinate Judge 
had no jurisdiction to decide the case in 
tho manner ho did. According to the 
rulings of their Lordships of the Privy 
Council, this Court has no power to in¬ 
terfere with the decision of a Court 
which had jurisdiction to deal with tho 
matter. Tho view taken by the learned 
Subordinate Judge may be erroneous on 
the question of limitation, but I have no 
power to interfere with it. Under these 
circumstances the application for revi¬ 
sion fails and I dismiss it with costs. 

IUM./r.K. _ Petition dismissed . 

(1) U865) 7 AU. 661 (F. B.j. ’ — 

A. I. R. 1919 Lahore 5 

Rattigan, IV J. and Martineau, J. 

Nihal and others —Plaintiffs—Appel¬ 
lants. 


v • 

Shib Sant Kumar— Defendant—Re 
pondent. 

Second Appeal No. 1953 of 1915 D. 
c.ded on 1st February 1919, from decre 

1915 ist’ Judge, Jhang, D/. 10th Ma 

Donmni!^ 1,p ro p erty Act( 188 2),S.60—-Poii 

«bir-Ao^V ede,npl ‘ 0n - Te -----cior 

‘ ”*orlgagor cannot .ue for redemptio 


before expiry of period fixed unless he proves 
undue influence. 

Where a mortgage deed provides that redemp¬ 
tion shall nob take place b?fore the expiry of a 
term of years, the fact that the terms of the deed 
are unconscionable will not entitle the mort¬ 
gagor to avoid tho contract and sue for redemp¬ 
tion before the expiry of that period, unless he is 
able to prove that the contract was entered into 
under undue influence. IP 5 C 2] 

Na?iak Chand —for Appellants. 

Bahadur Chand —for Respondent. 

Judgment.—The plaintiffs have sued 
for redemption of land which was mort¬ 
gaged for Rs. 2,500 to Bawa Shamsher 
Nath of whom the defendant is a chela, 
in 1881. The deed recites that the mort¬ 
gage is for a period of 40 years, and that 
on Rs. 1,000 out of the mortgage money 
interest will he payable at the rate of 
2 per cent, per mensem. The plain¬ 
tiffs alleged that the terms of the mort¬ 
gage had been entered in tho deed in 
consequence of undue influence oxercised 
by the mortgagee. Their suit has been 
dismissed, the Courts below concurring 
in holding that undue influence has not 
been proved and that the suit is prema¬ 
ture. The plaintiffs have filed a second 
appeal in this Court, and it is contended 
on their behalf that tho terms of tho 
mortgage deed are unconscionable and 
that the stipulation that the land could 
not be redeemoed for 40 years should 
not be hold binding. Assuming however 
that the terms are unconscionablo, this 
fact alone will not entitle the plaintiffs 
to avoid the contract and suo for redemp¬ 
tion before the expiry of the period 
entered in tho deed. Equitable considera¬ 
tions will not avail them, as is clear from 
the recent ruling of the Privy Council 
reported as Balia Mai v. Ahad Shah 
(I;, but in order to succoed they have to 
prove that the contract was entered into 
under undue influence. As this has not 
been proved their case fails, tho suit 
being clearly premature, 

We express no opinion as to whether 
in a suit for redemption brought after 
the expiry of the period of 40 years, tho 
plaintiffs would be entitled to a reduc¬ 
tion in tho amount of interest on the 
ground that the equity of redemption has 
been clogged. Wo dismiss tho appeal 


with costs. 
B.M./r.k. 


Appeal dismissed. 


01 p! k'ma 9 (?.o.) 0 ' 2W=,S '• °- 
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Petmak, J. 

Jaivand Si ugh and others —Defendants 
—Appellants. 

v. 

Mahomed Din and others —Plaintiffs— 
Respondents. 

Second Appeal No. 2936 of 1913, Deci¬ 
ded on 7th June 1919, from decree of 
Dist. Judge Amritsar, D - 31st May 
1918. 

(a) Specific Relief Act (1877), S. 55-Nuis- 
ance—Merc noise is sufficient cause to grant 
injunction. 

More noise alone, on a proper caso of nuisance 
being made out, is a sulllcicnt ground for an in¬ 
junction. [PTC 2] 

(b) Specific Relief Act (1 of 1877), S. 55- 
Injunction— Exercise of right in excess caus¬ 
ing nuisance —Nuisance cannot be abated 
without obstruction of enjoyment—Exercise 
of right may be entirely stopped. 

When a man. who is entitled to a limited 
right, exercises it in excess so as to prodneo a 
nuisance and tho nuisance cannot be abated 
without obstructing the enjoyment of the right 
altogether, the exercise of tho right may be en¬ 
tirely stopped until means have beeu taken to 
reduce it altogether within its proper limits'. 

, % 0 [PTC 2) 

(c) Specific Relief Act (1877), S. 55 —In¬ 
junction Act of several persons constitut¬ 
ing nuisance —Injunction to restrain all can 
be granted. 

Tho acts of two or more persons may, taken 
together, - constitute such a nuisance that tho 
Court will restrain all from doing acts constitut¬ 
ing the nuisance, although the annoyance oc¬ 
casioned by the acts of any ono of them, if 
taken alone, would not amount to a nuisance. 

„ U* 7 C2) 

(d) Specific Relief Act (1877), S. 55—In¬ 
junction— Calling of azan — Disturbance by 
blowing of conches or beating of drums by 
several persons—Disturbance malicious with 
sole purpose of annoyance—Acts of all con¬ 
stituting nuisance—Right to call out azan 
being inherent right permanent injunction 
was granted. 

Plaintiffs sued for the issue of a perpetual in¬ 
junction restraining defendants from preventing 
plaintiffs from calling out the azan and praying 
in their mosque. It appeared that the defen¬ 
dants created noises and disturbances at the time 
of tho calling out of the azan and at the time of 
tho subsequent prayers, aud the Court found 
that it was done maliciously with tho sole pur¬ 
pose of annoying and obstructing tho plaintiffs 
in their religious observances and ceremonies. 

Held: (l)that the defendants did not have an 
unlimited right to blow conches or beat drums, 
nor could oach of them plead that the little noise 
created by him personally did not amount to a 
nuisance [P T C 2] 

(2) that the plaintiffs had an inherent right 
to call out the azan from the mosque; [PTC 1] 

(3) that the plaintiffs were entitled to obtain 

an injunction: Christie v. Davcy , (1803) 1 Ch. 
31G, Foil . IP 8 C 2] 
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Dal want Bo i for Tek Cliand — for 
Appellants. 

Khalifa Shuja-ud-Din for Abdul Ba- 
shid —for Respondents. 

Judgment.—Several questions of in¬ 
terest and possibly of importance to tiie 
Mahomedan community arise in thi3 
second appeal and although tho facts 
found are such that it is reasonable to 
suppose that owing to religious anta¬ 
gonism between Hindus and Mahomedans 
similar occurrences have taken place in 
the past, there are apparently no pub¬ 
lished Indian decisions directly in point. 
The facts necessary to be stated are that 
in a village occupied by about 600 Hindus 
and a little over 100 Mahomedans there 
are two mosques, one unconnected with 
the present cise, is situate just outside 
the abadi; and the other, with which the 
caso is concerned, is an ancient building 
erected about 200 years ago inside the 
village. It appears that the ancient 
mosque fell out of repair and in recent 
years has been repaired and was used as 
a school and for other semi-religious 
purposes, but more recently it was used 
for prayers. The Hindus objected to tho 
calling out of the azan; a serious riot 
took place between the Hindus and Ma¬ 
homedans and criminal proceedings were 
instituted, but on the intervention of tho 
District Magistrate, tho dispute was 
ended, for tho time being, by a compro¬ 
mise, to which two of tho present plain¬ 
tiffs were parties, whereby it was agreed 
that the Mahomedans should pray in the 
ancient mosque but that there should bo 
no calling out of tho azan. This agree¬ 
ment, whether for good reasons or not, 
has not been observed by tho Mabome- 
daus, with tho result that tho defendants 
appellants and other Hindus blow con¬ 
ches, best drums and generally created 
noises and disturbances at the time of 
the calling out of the azan and at the 
time of the subsequent prayers. Throe 
of tho Mahomedans instituted a suit for 
an injunction against the defendants res¬ 
training them from interfering with tho 
calling out of the azan and praying in the 
ancient mosque. The Hindus denied 
that the building was a mosque and that 
the plaintiffs had any right to pray there, 
and it was also denied that they had in¬ 
terfered with the exercise of religious 
ceremonies by tho plaintiffs. Tho first 
Court granted the injunction and the 
lower appellate Court held that the build- 


Jaw and Singh v. Mahomed Din (Petman, J.) 
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ing continued to retain its character as 
a mosque, that the defendants had taken 
part in preventing the use of the build¬ 
ing as a mosque and more particularly as 
regards the calling out of the azan, that 
the conches had not been blown in con¬ 
nexion with any religious ceremony of 
the Hindus, that the acts complained of 
had been committed solely for the pur¬ 
pose of stopping the call of the azan, and 
that the defendants were not entitled to 
create a disturbance while the azan was 
being called out, by acts of the nature 
complained of and therefore dismissed 
the appeal. 

On behalf of tht appollants it is con¬ 
tended that the compromise made by the 
Mahomedans bars the present suit, but 
it is unnecessary to discuss the effect of 
that compromise, because Mahomed 
Bakhsh, one of the plaintiffs, was no 
party to the compromise, and it is not 
shown, or argued, that such an arrange¬ 
ment has any binding legal effect. The 
next contention is that the plaintiffs 
have no inherent right to have the azan 
called out and that the exercise of that 
right for two years only is not sufficient 
to create the right. It was suggested 
that 20 years might be considered suffi¬ 
cient to create the right by way of an 
easement, and it was pointed out that the 
Hindu defendants had brought no suit to 
restrain the calling out of the azan. I 
do not think this argument can bo taken 
seriously. It must be conceded that 
there is an inherent right to call out the 
azan from a mosque. It has nothing to 
do with the subject of easements. It has 
not been claimed or urged that the call¬ 
ing is itself a nuisance and it is obvious 
that the objection of the Hindus is not 
to the noise of the call but to its subject- 
matter. Apart from a mosque, any 
person has the right to call out from his 
property provided that the noise he 
makes does not become a nuisance by 
reason of its continuity and that the sub¬ 
ject-matter of thecal! does not constitute 
an offence. 

It is clear that the conches were not 
blown at a temple or gurdwara in pursu¬ 
ance of any religious ceremony, and that 
the noises were maliciously made at the 
times of calling out of the azan for the 
sole purpose of frustrating the object 
of the call as found by the lower ap¬ 
pellate Court, and the real point for 
consideration is whether the acts men¬ 


tioned constitute a nuisance and, if so, 
whether the plaintiffs are entitled to the 
injunction prayed for. Counsel have 
cited no authority on the subject. As 
pointed out in Kerr on Injunctions, 5th 
Edo. p. 203, the proposition that 
mere noise alone will on a proper case of; 
nuisance being made out, be a sufficient 
ground for an injunction, is well estab¬ 
lished. The inconvenience caused is 1 
notone of a trifling nature of which no 
reasonable man should complain, nor is 
the nuisance one of a temporary or oc¬ 
casional character. Though it may be 
said that the blowing of conches, or 
boating of drums on isolated occa¬ 
sions of the calling out of the 
azan would not amount to such 
a nuisance as would necessitate the inter¬ 
ference of a Court by injunction, yet by 
their continuance and constant repetition, 
a sufficiently substantial ca9e for such 
interference would bo made out. There 
is every likelihood of their continuance. 
Again, as pointed out in Kerr on Injunc¬ 
tions, p. 156, when a man who is entiblod 
to a limited right exercises it in excess so 
as to produce anuisanceand the nuisance 
cannot be abated without obstructing the 
enjoyment of the right altogether, the 
exercise of the right may bo entirely 
stopped until means have beou taken to 
reduce it altogether within its proper 
limits. The Hindu defendants have not 
an unlimited right to blow conches and 
beat drums as claimed by them in this 
Court. Nor can each of them plead that 
the little noise made by him personally 
at only ono time of the day, or even at 
at intervals of days, but at the time of 
the calling out of the azan does not 
amount to a nuisance. The defendants 
had a common intention, and Lambton 
v. Mellish (1) is an authority for holding 
that the aots of two or more persons 
may, taken together, constitute such a 
nuisance that the Court will restrain all 
from doing acts constituting the nuisance 
although the annoyance occasioned by 
the acts of any one of them, if taken 
alone, would not amount to a nuisance. 
That case related to the nuisance caused 
by a number of barrel organs. 

It has been established, by a current of 
the highest English authorities, 

“that what makes life less comfortable and 
causes sonsiblo discomfort and annovance is a 
proper subject for injunction,'’ 

~Cl) [1891] 8 Ch. 163. 
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whilst certain decisions show that an 
injunction may be issued even where the 
defendant had acted reasonably. Such a 
case is Broder v. Saillard (2), where it 
is explained that it is no answer to say 
that the defendant is only making a rea¬ 
sonable use of bis own property and the 
law is stated as follows: 

"1 take it the law is this, that a man is entitled 
to the comfortable enjoyment of his dwelling 
house. If kU neighbour makes such a noise as 
to interfere with the ordinary use and enjoyment 
of his dwelling-house, so as to cause serious 
annoyance and disturbance, the occupier of the 
dwelling-house is entitled to be protected from 
it.” 

The present case is a much stronger 
one for the issue of an injunction, be¬ 
cause the nuisance caused by the Hindu 
defendants is not a reasonable exercise 
of their rights. Their actions break 
what Lord Bramwell has called “the 
rule of give and take: live and let live.” 

The judgment in Christie v. Davey (3) 
is I think very pertinent in the present 
case. In that case a teacher of music, 
living in a house, gave lessons in music 
extending over seventeen hours in a week; 
there was, also in the same house, 
practising on the piano and violin and 
singing and musical entertainments some¬ 
times extended to 11 at night. These 
facts were held not to constitute a 
legal nuisance of which the occupier of 
the adjoining house was entitled to com¬ 
plain, but an injunction was granted to 
restrain the occupier of the adjoining 
house, who had asserted, as the defen¬ 
dants assert hero, that he had a perfect 
right to make the noises complained of, 
from causing any sounds or noises in his 
houses to vex or annoy the occupier of 
the first house, the Court being satisfied 
that he had been making noises on 
musical instruments and otherwise mali¬ 
ciously for the purpose of annoying the 
occupier of the first house. A similar 
state of things exists in the present case. 
The acts of the Mahomedans objected 
to by the Hindus do not constitute a 
legal nuisance of which they can rightly 
complain, whilst the acts of the Hindus 
are maliciously done for the sole purpose 
of annoying and obstructing the Maho¬ 
medans in their religious observances 
and ceremonies. 

The powers of the Courts in India 
under the Specific Relief Act are no less 

(2) (1876] 2 Ch. D. C02. 

(3) 11893| 1 Ch. 31C. 
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than the powers of the Courts in England 
whilst in some respects such powers are 
wider. I hold therefore that the plain¬ 
tiffs.respondents are entitled to an injunc¬ 
tion to restrain the defendants appellants 
from committing the nuisancecomplained 
of. I am however not satisfied with 
the form of the injunction granted by the 
lower Courts, which is that the defen¬ 
dants do not henceforth prevent the 
plaintiffs from using the building iu suit 
as a mosque and from praying therein 
and from calling out of the a/.an therein 
and I will amend the same, 

For the above reasons I dismiss the 
appeal on the merits with costs, but 
technically accept the same and amend 
the decree of the lower appellate Court 
by granting the plaintiffs an injunction 
restraining tho defendants from blowing 
conches,.beating drums and otherwise mak¬ 
ing noises which interfere with, or inter¬ 
rupt, the use of the mosque by the plain¬ 
tiffs as a place of worship according to 
Mahomedan usage or custom, including 
the calling out of the azan, but this in¬ 
junction shall not restrain the defendants 
from such acts when done in connexion 
with their own religious ceremonies, 
social event or other necessary temporary 
causes and when the time is not mali¬ 
ciously and intentionally selected to clash 
with the religious observances and wor¬ 
ship of the plaintiffs at the said mosque 
though in fact such acts may, on occasions 
interrupt or interfere with such obser¬ 
vances and worship. 

r.M./r.K. Appeal dismissed . 
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Martineau, J. 

Lahore Spinning and Weaving Mills 
Co. Ltd. —Plaintiffs—Appellants. 

v. 

Uttam Cliand — Defendant— Respond¬ 
ent. 

Misc. First Appeal No. 2908 of 1918, 
Decided on 21st February 1918, from 
order of Senior Sub-Judge, Amritsar, 

D/- 13th Juno 1918. , > 

Registration Act (16 of 1908), S. 17 (1) (b) 

—Security bond executed in compliance with 
Court's order—Immovable property of value 
of more than Rs. 100 hypothecated — Re¬ 
gistration is necessary. 

Where execution of a decree i9 stayed condi¬ 
tionally on the judgment-debtor’s furnishing 
security and tho security bond executed hypo¬ 
thecates immovable property exceeding Rs. 100 
in value, the bond requires registration under 
S. 17 (1) (b). tP9Cl,2j 
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Dalip Singh —for Appellant. 

Nanak Chand —for Respondent. 

Judgment.—An order was passed by 
this Court staying execution of a decree 
of the Senior Subordinate Judge of 
Amritsar, from which an appeal is pend¬ 
ing conditionally on the judgment-debtors 
furnishing security. A security bond 
has been executed, and tho executing 
Court has accepted it. It has not been 
registered, and the question raised is 
whether, as tho property hypothecated 
exceeds Rs. 100 in value, the bond re¬ 
quires registration under S. 17 (l) (b). 
Registration Act. Tho Senior Subordi¬ 
nate Judge holds that registration is not 


the security bond requires registration. 
I accept the appeal and direct the lo.vei'j 
Court to require the judgment-debtors toi 
execute a fresh security bond and have it 
registered. The parties will pay their 
own costs. 

R.M./R.K. Appeal accepted. 
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Scott-Smith and Broadway. JJ. 

Chhajju and others — Defendants—Ap¬ 
pellants. 

v. 

DiiUu and another —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 2413 of 1915, Deci¬ 


necessary, as the security is furnished 
under orders of the Court aud will prac¬ 
tically become part of the order of the 
Court. He regards the bond as being a 
petition to the Court. The decree-holders 
have appealed, and their learned counsel 
has referred to Nagruru Sambayya v. 
Tangatur Subbayya (l), in which it was 
held that such a security bond is com- 
.pulsorily registrable under S. 17, Regis- 
!tration Act. The bond clearly requires 
;registration, unless it can be regarded as 
an order of tho Court, falling under S. 17 
(2) (vi) of the Act. 

I cannot agree with the lower Court 
that tho document is in any sense a peti¬ 
tion. It contains no request for any¬ 
thing to be done, and is nothing but a 
security bond. It also appears to stand 
on a different footing from a compromise 
which, in so far as it is submitted to, and 
judicially acted upon by, the Court i 9 a 
step of judicial procedure not requiring 
registration. A compromise submitted 
to tho Court has to bo followed by a de¬ 
cree, but a security bond requires no 
order of the Court to render it effectual. 
The Court’s acceptance of the bond given 
by the judgment-debtors merely indi¬ 
cates, as has been pointed out by the 
Madras High Court in the case men- 
fcioned above, that tho Court considers 
the security sufficient, and does not give 
validity to the bond. Nor can the bond 
be treated as a part of the order of this 
Court directing execution to be staved on 
the judgment-debtor’s furnishing seou- 
n y It was executed in compliance 
with, or in consequence of, that order, 
and is something distinct from the order 
tsolf. I agree therefore with the view 


ded on 31st March 1919, from order of 
Disfc. Judge, Karnal, I)/- 3rd May 1915. 

Punjab Land Revenue Act (17 of 1887), 
S*. 116, 117 and 153(17)—Jurisdiction—Par¬ 
tition of common land effected by revenue 
authorities—Declaratory suit to render par¬ 
tition inoperative on ground of inaccuracy 
of measure of rights adopted by Revenue 
Authorities—Question of measure of right 
being one of title, suit is cognizable by civil 
Court. 

Where certain persons sue for a declaration 
that a partition *of common land in a village 
effected by the revenuo authorities should be 
declared inoperative so far as their interests are 
concerned, and the claim is based ou the ground 
that the mcasuro of right adopted by the revenue 
authorities was iuaccurate, the question ef tho 
mcasuro of right is one of title within tho mean¬ 
ing of Ss. 11G, 117 and 153, Cl (17). and the 
suit is therefore cognizable bv a civil Court. 

IP 10 Cl) 

Beni Versliad Khosla and Gobind Ham 
—for Appellants. 

Gullu liam —for Respondents. 

Judgment. —The 9uit out of which 
this appeal has arisen was instituted by 
the plain tiffs-respondents, and in it they 
sought for a declaration that a certain 
partition of common land in village Gian- 
pure, which had been effected by tho 
revenue authorities, should be declared 
inoperative so far as their interests were 
concerned. Tho primary Court hold that 
the suit was one cognizable by the Re¬ 
venue Courts alono and for that reason 
dismissed it. On appeal tho lower appel¬ 
late Court in a very short order hold that 
the suit was one cognizable by tho civil 
Courts and directed that the suit should 
proceed and be disposed of on its merits 
Against this order of tho learned District 
Judge the defondants-appellants have 

preferred tins appeal, and we have heard 
Mr Bern Porshad Khosla on their be¬ 
half and Mr. Gullu Bam for the plain- 
tiffs-respondents. 
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Tho point for determination is whether 
the civil or Revenue Courts have jurisdic¬ 
tion to try the suit. Partition has been 
effected in accordance with the khewat 
of the settlement of 1880, and the plain- 
tiffs-respondents’ claim is that the parti¬ 
tion should have been according to the 
khewat of tho settlement of 1909. The 
khewats in question are different and tho 
measure of right in each case varies. 
Tho question of the measure of right is 
clearly one of title within the meaning 
of S. 110 and li7, Punjab Land Revenue 
Act, as was held in Fazaldad Khan v. 
.-1/a Muhammad (l). The suit was there¬ 
fore cognizable by and within the juris¬ 
diction of tho civil Courts. Mr. Beni 
Pershad urged however that the fact 
that tho partition had actually been com¬ 
pleted ousted tho jurisdiction of the 
civil Courts. We are unable to accede 
to this contention, which is opposed to 
Dachau Singh v. Madhan Singh (2) and 
Anwar v. Allah Yar (3). In our opinion 
the view taken by tho learned District 
Judge is correct and we therefore dis¬ 
miss tho appeal with costs. 

R.M. R.K. A]>]cal disjnitsed. 

(1) j.19051 99 P. U. 1005. 

(2) [ 1S971 G1 P. R. 1807 (F. B.). 

(3) 119121 28 P. R. 1913=10 I. C. 907. 
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Scott-Smitii, J. 

Hira and another —Plaintiffs—Appel¬ 
lants. 

v. 

Bansi Lal and another —Defendants— 
Respondents. 

Second Appeal No. 1708 of 1918, De¬ 
cided on 28th January 1919, from decree 
of Dist. Judge, Karnal, D/- 5th March 
1918. 

Pre-emption — Suit for—Priority between 
pre emptor and vendee—Question must be 
decided with relation to state of things exist¬ 
ing at time of sale and not at any later period. 

The question of priority as between a pre-emp- 
tor and the vendco must be decided with relation 
to the state of things existing at tho time of the 
sale, and not at any later period. Thus, where a 
vendee at the timo of a sale is a cosharer in the 
land purchased by him by virtue of a previous 
sale and has therefore a right of pre-emption, 
that right cannot be affected by the fact that the 
fions of the vendor in the previous sale subsequent¬ 
ly sue and avoid that sale. IP 11 C 1] 

R. Ohhard —for Appellants. 

FI. A. Herbert and Anant Rain — for 
Respondents. 

Judgment. —This suit by the plain- 
titi's-appcllants for pre-emption has been 


dismissed by the lower Courts on the 
ground that their right to pre-empt the 
land in suit is not superior to that of the 
vendee, the lat ter being a cosharer in the 
land in suit at the time of the sale. The 
plaintiffs have filed a second appeal to 
this Court, on the ground that at the 
time when they brought their suit the 
share owned hy the \endee in the joint 
holding, in virtue of which ho had a 
right of pre-emption, had passed out of 
his hands owing to a decree of Court. The 
facts briefly are as follows: 

Bansi Lal, vendee-defendant-respon¬ 
dent, bought some land on 4th July 1913, 
from Mt. Bakhtawari in her capacity as 
guardian of her minor sons. The land in 
suit, which is in the same holding as 
that bought by Bansi Lal, was sold to 
him on 28th May 1916. On 16th July 
)917, the minor sons of Mt. Bakhtawari 
brought a suit for possession of the land 
sold to Bansi Lal on 4th July 1913, on 
tho ground that their mother had no 
right to make the salo and that it was 
not for their benefit. On 21st March 1917, 
they were given a decree to tho effect that 
they should get possession of the land on 
payment of R 9 . 175, which was held to 
ho a valid charge thereon. Tho plaintifls 
brought tho present suit on 26th March 
1917. i.e., after it had been held that the 
salo to Bansi Lal of 4th July 1913 was not 
a valid one. Mr. Ohhard on behalf of tho 
appellants relies on Kchr Singh v. Alaba¬ 
man Singh (l). in which it was hold that 
the vendee, who by reason of a prior pur¬ 
chase had become a landholder in the vil¬ 
lage, and as such was competent to resist 
the claim of a pre-emptor with rospect 
to a subsequent purchase, cannot, if in 
a pre-emption suit ho loses the first bar¬ 
gain, retain tho subject-matter of the 
second bargain. Mr. Obbard argues that 
the same principle should he applied 
here. The vendee having lost tho land 
which he obtained by the first bargain 
cannot, it is alleged, retain the subject- 
matter of the second bargain. Mr. Her¬ 
bert on behalf of tho respondent contends 
that that case is distinguishable. He 
points out that tho decision in Kehr 
Singh v. Mahman Singh (l) was based 
upon a ruling, Bhuya v. Kon Mai (2), 
from which a quotation will be found at 
p. 143 of the Punjab Record of 1908: 
Kehr Singh v. Mahman Singh ( lh_At 

(1) 11908] 25 P. RTi90ST~ 

(2) 11893] 30 P. R. 1893. 
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theboUomof this page the following pass¬ 
age occurs: 

**I think the effect of a pre-emption decree is 
to vest the proprietary right in the pre-emptor 
from the date of the sale, which was a transac¬ 
tion voidable at the option of the pre-emptor. 
When the option is exercised, the sale as regards 
the original purchaser becomes void ab initio. ’ 
Mr. Herbert argues that the sale by 


which he claimed, by reason of a pre¬ 
emption suit by which the pre emptor 
was substituted for him as from the date 
of the original sale Even if this decision 
he considered as opposed to the principle 
subsequently enunciated in Samoal Dos 
v. Gur Parshad (d), I am not prepared 
to hold that the ratio decidendi should be 


Mt. Bakhfcawari to Bansi Lal was not 
void ab initio, but was only voidable at 
the instance of her minor sons and that 
it wa9 a good sale until it was set aside 
by them, i.e., until the date of the decree, 
viz., 21 st March 1917. Mr. Herbert also 
referred to numerous passages in Sanwal 
Das v. Gur Parshad (3) and Dhanna 
Singh v. Gurbakhsli Singh (4), in which 
it wa9 laid down that the question of 
priority as between the pre-emptor and 
the vendee must bo decided in advertence 
to the state of things existing at the time 
of sale and not at any later period: see 
Sanwal Das v. Gur Parshad (3) p. 431 
of P. R. 1909, penuiatimato paragraph, 
see also p. 447 (of P. R . 1909), where the 
following passage occurs: 

!'Wo have a perfectly clear position if we look 
to the date of sale, and to that aloao, as deter¬ 
mining the rights of the parlies:” 

seo also p. 453 (P.R. 1909) whore the 
following passage occurs: 

Under the Punjab Pre emptiou Act, a pre- 
omptor's cause of action arises wheu a sale is 
mado in violation of his rights, and it appears to 
me that in all cases in which a cause of action 
is well founded under the Act, with reference to 
the stato of things which existed at the time of 
salo, that caueo of action, viowod as a valid 
ground of claim, cannot bo lost or affected bv 
reason of a now circumstance coming into exis¬ 
tence after the sale.” 


Thero are other similar passages in thi 
ruling, but it is unnecessary to quote an 
more of them. It is therefore well estal 
lishod that the question of priority 8 
between the pre-emptor and the vende 
must be decided with relation to th 
state of things existing at the time of sal 
and not at any later period. Applyin 
the principle to the present case we fin 
that the vendee at the time of the sale i 
dispute was a cosharer in the land sol< 
and therefore had a right of pre-emptiot 
Ihis right of his cannot be affected by tl: 
fact that subsequently the minors sue 
and avoided the sale in virtue of whic 
he had a right of pre-emptiou.- The ca> 
reported as Kehr Singh v. Mahma 
Singh (U is certainly distinguishable, ! 
which the vendee lost the land, und, 
(8)i (.1909) 90 P. R. 1909=4 I. C. 179 
(4) [1909] 91 P. R. 1909=4 I. C. 837. 


applied in the present case. 

Appointed out by Robertson, J., ab 
p. 376 (of P. R. 1909) [Sanwal Das v. 
Gur Parshad (3)) 

"A right of pre-emption is not one which is to bo 
held sacrosanct and if we are to leau one way or 
the other—other things baing equal — we should 
lean rather against the interference with tbo 
general rights of free contract by a vondor than 
in favour of such interference on a claim set up 
by a plaintiff.” 

I am therefore of opinion that the de¬ 
cision of fcho Courts below is correct and 
I dismiss the appeal with costs. 

R.M./r.k. Appeal dismissed . 
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Chevis, J. 

Chuni Lal —Petitioner. 

vs. 

Roshan Lal —Opposite Party. 

Civil Revn.No: 564 of 1918, Decided on 
18th February 1919, from order of Sub- 
Judge, 1st Class, Lahore, D/- 18-G-1918. 

Civil P C. (1908), O. 7,R. 11, (b)—Order 
requiring payment of deficit court-fee on 
plaint—Order final—Neither appeal nor revi¬ 
sion lies—Court fees Act (7 of 1870), S. 12. 

Where a Court calls on a plaintiff to mako up 
tbo court-fcc on his plaint and tbo plaintiff con¬ 
tends that the fee already paid is sufficient, tho 
High Court will uofc interfere with tho order in 
revision. It is for the plaintiff to mako up his 
miod whether ho will comply with tho Court's 
order or not. If he does not comply, his plaint 
will bo rejected. Thon unless tho trial Court's 
order is final under S. 1*2, court-fees Act, tho 
plaintiff will havo a right of appeal. If tho 
order is final, neither an appeal nor rovision will 
be competent. [P 11 0 2, P 12 C 1] 

Tiratli Ravi —for Petitioner. 

Judgment. This is an application 
for revision of an order oalling on plain¬ 
tiff to make up court-fee on his plaint. 
Plaintiff’s contention is that the fee al¬ 
ready filed is sufficient. I do not con¬ 
sider that I should interfere on rovision. 
It is for plaintiff to make up’ his mind 
whether he will comply with the Court’s 
order or not. If he does not comply, 
then his plaint will be rejected. Then, 
unless it is a case of the first Court’s 
order as to the amount of stamp required 
being final by virtue of S. 12 of the Court 
Fees Act, the plaintiff will have a right 
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of appeal. If the first Court's decision on 
the point is final, then of course no 
appellate Court can upset it, and I do 
not consider that a decision which is dec¬ 
lared by law to be final should be attack¬ 
ed in revision any more than in appeal. 

R.M.. R.K. Petition dismissed . 

A. I. R. 1919 Lahore 12 

Shadi Lal and Martini- au, JJ. 

Shadi— Plaintiff—Appellant. 

v. 

Abdur Rahman and others —Defen¬ 
dants—Respondents. 

Second Appeal No. SG of 191G, Decided 
on 30th May 1919, from decree of Dist. 
Judge, Jullundur, D/- 30th November 
1915. 

Limitation Act (1908), Arts. 134 and 144 
— Suit for joint possession by trustee against 
co-trustee and his alienee—Art. 134 applies. 

A suit for joint possession of trust property 
brought by a trustee against a co-trustee, who 
has alienated the trust property and the person 
to whom it has been alienated is governed by the 
12 years' rule of limitation and the article ap¬ 
plicable thereto is Art. 134. II* 13 C 1] 

Ra/i and Ghulnrn Rasul —for Appel¬ 
lant. 

Niaz Muhammad—tor Respondents. 

Judgment. —On 5th March 1907, Mt- 
Ilajran, one of the six Mujawars of the 
Khankah known as Khankah Punj Pir 
Sahib in the Jullundur City, effected a 
mortgage with possession of a plot of 
open site said to belong to the said 
Khankah. On 18th March 1913 the 
plaintiff, who too claims to be a Muja- 
war of the institution, brought the pre¬ 
sent action for the joint possession of the 
property, alleging that the site was a 
part of the trust property, that the trus¬ 
tee had no authority to alienate it, and 
that the plaintiff along with the other 
trustees was entitled to the possession 
thereof. 

The Court of first instance decreed the 
claim, but the learned District Judge 
has dismissed it, holding that the suit is 
governed by Art. 120, Limitation Act, 
and that as it was not brought within 
six years from the date of the alienation, 
it was barred by time. Now we may 
say at once that we are not at present 
called upon to adjudicate upon the ques¬ 
tion whether the property is, as alleged 
by the plaintiff, trust property and upon 
the further question whether ho is en¬ 
titled to the joint possession thereof. 
Neithor of these matters has been deter¬ 
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mined by the lower appellate Court* 
The sole issue before us is whether the 
claim as laid in the plaint is barred by 
limitation. 

The principle of law has becu repea¬ 
tedly affirmed in a series of judgments 
that a suit by a worshipper cf a religious 
institution for a declaration that an ali¬ 
enation made by the trustee thereof is 
void, and that the alienee be ejected from 
the property transferred to him is gover¬ 
ned by Art. 120, vide, inter alia, .4so. 
Ram v. Paras Ram (l). Further, there 
is a perfect unanimity of opinion upon 
the subject that if a trustee of a reli¬ 
gious institution improperly alienates for 
value the trust property the limitation 
applicable to a suit brought by bis suc¬ 
cessor against the alienee to recover the 
property for and on behalf of the trust, 
that is to say, for restoring it to the 
trust, is that prescribed by Art. 134 and 
the terminus a quo is not the date when 
the successor succeeds to the office hut 
the date of the alienation : vide liar 
Gian Deo v. Baldco Das (2), Sajcdur 
Raja Chowdhuri v. Gour Mohun Das (3) 
and Sagun Balkrishnasliet v. Kaji 11 us- 
senii). The question arises what pro¬ 
vision of tho Limitation Act governs an 
action like the present brought by a trus¬ 
tee against hisco-trustce, who has aliena¬ 
ted the property and the person to whom 
it has bcon alienated. It must be re¬ 
membered that tho suit is one for joint 
possession of the property, and wo fail 
to understand how it can ho treated as a 
suit for a declaration or for ejectment. 
The plaintiff asserts that the trust pro¬ 
perty was in joint possession of all the 
trustees, and that ono of them has in 
violation of the trust transferred a part 
of the trust property and has thus de¬ 
prived the plaintiff of tho joint posses¬ 
sion thereof. The plaintiff consequently 
asks tho Court to restore him to the 
joint possession of which ho has been 
deprived wrongfully. 

Now tho plaintiff may or may not he 
able to establish these allegations of facts 
or his right lo joint possession. But tho 
claim, as set out above, is not governed 
by Art. 120. Indeed, Mr. Niaz Muham¬ 
mad for the respondents is unable to cite 
anv authority in support of tho view 


(1) [1904] 9 P. R. 1901. 

(•2) 11908] 167 P. R. 1908 (F.B.). 

(3) [18971 24 Cal. 418. 

(4) 11903] 27 Bum. 500. 
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taken by the learned District Judge, and 
ask U3 to hold that the property has not 
been established to he trust property. 
,Thi3 is, as stated above, a matter to be 
determined by the District Judge. Hav¬ 
ing regard to the nature of the claim as 
described in the plaint, we are of opinion 
jthat the action is governed by the 12 
years' rule of limitation, and it is un¬ 
necessary to determine whether it is 
Art. 134 or Art. 144 which is applicable 
to it though as at present advised, we 
are inclined to think that it comes with¬ 
in the purview of the former article. 
The suit is in either case, within time. 
We accordingly accept the appeal, and 
setting aside the decree of the lower ap¬ 
pellate Court remand the case for deci¬ 
sion on the merits. The court-fee on 
the memorandum of appeal shall be re¬ 
funded, anl other costs shall abide the 
event. 

R.M./r.k. Appeal accepted . 
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Abdul Raoof, J. 

Parma Ram —Judgment-debtor 
pellant. 


—Ap- 


v. 


w m 

Lelina Singh —Decree-holder—Respon 
dent. 

Miac. Second Appeal No. 3184 of 1918 
Decided on 2»th March 1919, from orde: 
of Dist. Judge, Multan, D/- 21at Augua 
191§. 

Civil P.C. (1908), S. 47 and 0.21, R 2(3)- 
Fayment or odju.tment of decree out o 
Lour l—Executing Court cannot investigate 
fact of payment under S. 47. 

It is not opon to an executing Court to inves 
Ugate in execution proceedings tho fact of re 
ceipt of the decretal amount or of an adjustmon 
of tho decree out of Court. By reason of tin 
special provjsion of the law contained in O. 21 
K. 2 (3J, tho determination of this questioi 
has been taken out of the purview of S. 47 . 

T j , / . [ p 14 C I] 

IJargopal for Appellant. 

Durga Das for Reapondenfc. 
udgment.—This appeal arises out ol 
proceedings in execution of a decree. The 
facta are simple. One Lehna Singh ob- 
tained a decreei for an aggregate sum ol 

«!>!'• V 5 ! 1 - 11 * 6 on 7fch October 19 If 
against the appellant Parma Ram. The 

on f mh P T 0at,0n f t°n exeoufcion w »s made 
° D J L7 ;j J , a ™ ar y 1916. Certain property 

On ln . execut >on of that decree. 

PlLtinn C0mbOr , 1917 fche P rosen t *P- 
EnM 6 mds ' when tho deoreo- 

older admitted part payment of the 


decree to the extent of Rs. 1,240 and 
applied for the execution of the decree 
for the recovery of the sum of Rupees 
438-11-5 including costs of the execution. 
Notice was issued to the judgment-deb¬ 
tor, and he appeared on 25th January 
1918 and produced a receipt dated 21st 
February 191G for a sum of Rs. 1,(577 
executed by the decree-holder Lehna 
Singh in his favour, alleging that the 
whole amount of the decree had been 
paid out of Court and the matter had 
been adjusted between him and the 
decree-holder. The Court executing the 
decree, namely, the Subordinate Judge of 
Multan, recognize! this alleged payment 
anl relying upon the receipt that was 
produced in Court, held that the matter 
had been adjusted between the parties 
and that it was not open to the decree- 
holder to go behind it and claim any sum 
under the decree. 

The decree-holder preferred an appeal 
from the order of the Subordinate Judge. 
The lower appellate Court has taken a 
different view. It has held that looking 
to the clear provision of the law con¬ 
tained in Cl. (3), R. 2, O. 21, the Court 
executing the decree could not have re¬ 
cognized tho payment or the adjustment 
relied upon by the judgment-debtor. The 
learned Judge of the lower appollato 
Court has written a very careful and 
exhaustive judgment. He has looked into 
all the cases roliod upon by the pleaders 
of tho respective parties and has come to 
the conclusion that the authorities in 
favour of the proposition, that it is not 
open to an executing Court to recognise 
a payment or adjustment not certified 
according to tho rules laid down under 
the Code are numerous. There are only 
two oases decided by the Bombay High 
Court which to a certain extent go against 
this proposition. Taking this view tho 
learned Judge of the Court below sot 
aside the order of the Court of first in¬ 
stance and held that the deotee-holder 
was entitled to execute this deoree. 

The judgment.debtor ha9 como up in 
second appeal to this Court, and the 
learned pleader who has appeared in sup¬ 
port of the appeal has for the most part 
relied upon fche decisions of the Bombay 
High Court reported as Trimbach Ram- 
krishna v. Hari Laxman (l) and Hansa 
Godhoji v. Bhawa Jogaji (2). He 1ms 

(1) 119101 34 Bom. 576=7 1. C. 94(h 

(2) 1191GJ 40 Bom. 333=33 I. C. 232. 
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argued that the view taken by the learned 
Judge of the Court below on the question 
of limitation relating to an application 
under Cl. (2), R. 2, is entirely erroneous, 
inasmuch as it \%as only by way of a 
defence that the question of the adjust¬ 
ment and payment was brought forward 
before the Court, lie has however argued 
that the objection of the judgment-debtor 
may be looked upon as an application 
required under Cl. (2), R. 2. These argu¬ 
ments are contradictory. If his objec¬ 
tions are to bo treated as an application 
informing the Court that an adjustment 
had taken place under Cl (2), R. 2 then 
it certainly is governed by Art. 174, 
Lim. Act. It is needless for me to go 
into the matter in any detail. Thu ques¬ 
tion is not one of first impression but is 
covered by a number of authorities of 
different High Courts. In the case re¬ 
ported as Mathar Dravia y. Suhramania 
Pillai (3) tho matter has been fully con¬ 
sidered by the Madras High Court. The 
same Court in Alathoor Badrndeen v. 
Gulavi ftlohideen (1) held a similar view 
and dissented from the ruling reported 
as Trimbach Ramhrishna v. Tlari Lax - 
man (1), to which I have already re¬ 
ferred. The learned counsel for the 
decree-holder has also relied upon a very 
recent decision of the Calcutta High 
Court reported as Jogendra Prosad v. 
Asutosh Goswami (5). It is very clearly 
laid down there that it is not open to an 
executing Court to investigate the fact of 
receipt of the decretal amount or of the 
adjustment of the decree out of Court in 
the execution proceedings. The learned 
Judges in that case also clearly decided 
the question that by reason of the special 
provision of the law the determination 
of this question had been taken out of 
the purview of S. 47, Civil P. C. In my 
opinion the view taken by tHe learned 
Judge of the Court below was correct, 
and [ must dismiss the appeal which I 
do hereby with costs. 

R.M./R.K. Appeal dismissed . 

(3) [19171 40 L C. 889. 

(4) 119111 3G Mad. 357=12 I. C. 5G2. 

(5) 11917] 37 I. C. 739. 
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Martineau, J. 

Bhag Mal-Saddu Ram — Plaintiff — 
Appellant. 

v. 

Wah a —Defendant—Respondent. 

Second Appeal No. 2757 of 1618, De¬ 
cided on 10th March 1919, from de¬ 
cree of Dist.* Judge, Lyallpur, D/- 13th 
May 1918. 

(ai Contract Act (1872), S. 45—Onecre- 
ditor paid his shore — Other creditors can sue 
for balance. 

Section 45 does not provide that-when one of 
several joint creditors has been paid his share 
of the debt and has thus ceased to be a creditor, 
the remaining creditors cannot maintain a suit 
for the balance of the debt. (P 15 C 2] 

(b) Contract Act 1 187 2), S. 45 — Debt due 
to several persons—Decree obtained by one 
creditor in respect of his share — Suit by 
others for balance is maintainable. 

The words “as between him and them” in 
S. 45 signify that as between the debtor and the 
original body of creditors the right to claim 
payment would rest with that body, but if by 
part payment the number of creditors is re¬ 
duced, the right to claim payment will be a 
right arising as between the debtor and tho re¬ 
maining creditors. IP 15 0 2] 

On dissolution of a partnership one-fifth of a 
debt due to the partnership from tho defendant 
fell to the share of one of tho partners K. The 
latter sued tho defendant for recovery of bis 
share of tho debt, impleading also as defendants 
his former partners who refused to join as plain¬ 
tiffs, and obtained a decree. Subsequently the 
other partners sued tho defendant for recovery 
cf the remaining four-fifths of the debt. 

Held: that the suit was not barred under the 
provisions of S. 45. [P 15 0 2] 

Badri Nath Kapur —for Appellant. 

Ram Chand Mayichanda —(or Respon¬ 
dent. 

Judgment. — Tho defendant Walia 
owed money to the firm of Bhag Mal- 
Saddu Ram. The partnership was dis¬ 
solved and in the partition 1 5th of tho 
debt due from Walia fell to tho share of 
one of the partners, Khan Chand. The 
latter sued Walia for 1 5th of the debt, 
impleadiDg also a9 defendants his former 
partners, who refused to join as plain¬ 
tiffs. Walia pleaded that a suit by one 
of tho partners for 1 5th of the debt was 
not maintainable, but tho Court decided 
against him and gave Khan Chand a do- 
creo. Tho present suit has been brought 
by Khan Chand’s former partners for tho 
remaining 4. 5ths of the debt. The Mun- 
sif passed a decree in their favour, but 
the District Judge on appeal has dis¬ 
missed the suit, holding that under 
S 45, Contract Act. the right to claim 
performance of the contract rests with 
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all the persons who were members of 
the firm jointly, and that a partner can¬ 
not after dissolution sue to recover a 
part of the debt as individually due to 
him The plaintiffs have appealed to 
this Court. In the memorandum of ap¬ 
peal the ground taken is that the Dis¬ 
trict Judge has erred in holding that 
S. 45, Contract Act, bars the suit, be¬ 
cause the respondent waived his right 
to raise the objection by not raising 
it in the former suit. The reason given 
is wrong as the respondent did as a mat¬ 
ter of fact object in the former suit that 
the claim for a portion of the debt was 
not 'maintainable. The appeal should 
not however fail if the learned District 
Judge’s view is in fact erroneous, even 
though the appellants havegiven a wrong 
reason for contending that it is erro¬ 
neous. 

The respondent’s case i9 that a9 there 
was only one debt due to the firm the 
members of tho firm cannot, after the 
firm has been dissolved, spilt up the 
cause of action and bring separate suits 
for their shares of the debt. The answer 
to this contention is that the appellants 
are not seeking to split up the cause of 
action, but that it has already been 
spilt up by the decree given in Khan 
Chand’s suit, for which they are not 
responsible. The Court having decided 
in that case rightly, or wrongly, that 
Khan Chand was entitled to a decree for 
l/5th of the debt the appellants had no 
option but to sue for 4/5fchs or lose their 
money altogether. It would clearly be 
inequitable that their claim should be 
dismissed not for any fault of theirs but 
on account of the action taken by Khan 
Chand. It is true that they might have 
availed themselves of the opportunity 
of joining Khan Chand as plaintiff in 
tho former suit but if the respondent’s 
contention were correct the present suit 
would not have been maintainable even 
if the appellants had not bet been im¬ 
pleaded as defendants in the former 
case One of several joint creditors 
might collude with the debtor and ob¬ 
tain a decree against him for a small 
portion of the debt on his admission with 
the result, if the argument now advanced 
were sound that the other creditors 
would be absolutely debarred from re¬ 
covering the balance. S. 45, Contract 
Act enabje a debtor to evade 

bis liability in this manner. It pro¬ 


. Karam Elahi 

vides that when a person has made a 
promise to two or more persons jointly 
then, unless a contrary intention ap¬ 
pears from the contract, the right to 
claim performance rests as between him 
and them with them during their joint 
lives. Assuming that this section makes 
it necessary that where a debt i9 due to 
several persons jointly all should join in 
a suit brought for its recovery, it is 
nevertheless not a legitimate infer- 
ence that when one of the original 
creditors has been paid bis share and 
to be a creditor the remaining credit.j 
ors cannot maintain a suit thus ceased' 
for the balance of the debt. The words 
‘as between him and them" are not 
without significance. As between the 
debtor and the original body of creditors 
tho right to claim payment would rest 
with that body, but if by part payment 
the number of creditors i9 reduced tho 
right to claim payment will be a right 
arising as between the debtor and the 
remaining creditors. The decree ob¬ 
tained by Khan Clmnd puts tho parties 
in the same position in which they 
would have been if the defendant had) 
entered into a fresh contract paying 
1/oth of the debt to Khan Chand andj 
agreeing that the plaintiffs should bo- 1 
come his creditors for the remainder. 

The suit is therefore maintainable and 
I accordingly accept the appeal, set aside 
the decree of the lower appellate Court 
and remand the case to that Court under 
O, 41, R. 23, Civil P. C., for disposal 
on the merits. Stamp on the appeal in 
this Court to be refunded. Other costs 
to be costs in the case. 

R.M.. R.K, Appeal accepted. 
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Abdul Raoof and Martineau, JJ. 

Mt. Raj Kami —Decree-holder—Ap 
pellant. 


* • 

Karam Elahi — Judgment-debtor — 
Respondent. 

Misc. Second Appoal No. 230 of 1919, 
Decided on 6th June 1919, from order of 

1917 Judge ’ Jhelum - 8t)l Ootober 

(«) pvW P C. (1908), S». 47, 104 (h) and 
O. 21 R. 40—Application for judgment- 
debtor . arrest di.missed-Order is appeal- 
abie—Order directing arrest or detention 
of judgment debtor is order under S. 47. 

An order under O. 21, R. 40, dismissing tho 
application of a decree-holder for tho tirrost and 
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imprisonment of the judgment-debtor relates to 
the execution of a decree and as such comes 
under S. 47 of the Code and is appealable. 

IP 1G C -2] 

The concluding words of S. 104, Cl. (h), 
indicate that where an order directing the arrest 
or detention of the judgment-debtor is made in 
execution of a decree, it is to be treated as an 
order coming under S. 47. IP 1G C 2] 

Tck Chand —for Appellant. 

Judgment. —The facts out of which 
this miscellaneous appeal has arisen are 
simple and the point for decision is a 
short ono. One Thandi Shah held two 


money decrees against Karam Ilahi. Exe¬ 
cution proceedings were taken as to one 
of the decrees. A house was sold upon 
which the parties entered into a compro¬ 
mise. One of the terms of the compro¬ 
mise was that the amount of the decree 
would be payable by instalments and in 
case of default of any instalment the 
decree-holder would have the power to 
recover the whole amount by executing 
the decree against the person and pro¬ 
perty of the judgment-debtor. A default 
having taken place, the decree-holder 
applied for the arrest and imprisonment 
of Karam Ilahi. Therefore the judg¬ 
ment-debtor was called upon to show 
cause why he should not he arrested and 
imprisoned. Several objections were urged 
by him, which are given in detail in the 
judgment of the executing Court. That 
Court accepted the objections and dis¬ 
missed the application of the decree- 
holder for the arrest and imprisonment 
of the judgment-debtor. This order was 
made under R. 40, 0.21, Civil P. C. 
The decree-holder preferred an appeal to 
the District Judge of Jhelum. Thisappeal 
was dismissed by the learned District 
Judge on the ground that an order made 
under the abovementioned rule was 
not appealable. lie was of opinion 
that the order was neither appealable 
as an order under O. 43, nor as a 
decree undor S. 47, Civil P. G. The 
decree-holder has come up in appeal to 
this Court, and it is argued on his behalf 
that the order appealed against related 
to the execution of a decree, and as such 
came under S. 47 of the Cole. 


Reliance is placed on the provisions of 
Cl, (h), S. 104, in support of this 
contention. Under the said clause an 
appeal is allowed from 

“au order under any of the provisions of this 
Code imposing a fine or directing the arrest or 
detention in civil prison of any person except 


where such arrest or detention is in execution 
of a decree." 

It is contended fchot the concluding 
words of the clauso indicate that where 
an order directing the arrest or detention 
is male in execution ol a decree, it is to 
he treated as an order coming under 
S. 47. In our opinion there is force in 
this contention which is supported by 
authorities. In a decision of the Punjab 
Chief Court reported as Bislina v. Banta 
(1) it was decided that an order made 
under S. 337 (a) was appealable as a 
decree as it came within the purview of 
S. 244 (c) of the old Code. A similar 
view was taken by the Madras High 
Court in a case reported as Abdul Rahi- 
man v. Mahomed Kass/m (2). The case3 
reported as Nay ana Naicluin v. Glmlam 
Ghouse (3) and Subbarama Ayyar v. 
ArunacheUam Chctliar (4) also go to sup¬ 
port the contention. In the face of these 
authorities the decision of the lower ap¬ 
pellate Court cannot he supported. We 
therefore set aside the judgment and 
decree of the lower appellate Court on 
this preliminary point and remand the 
case to that Court under O. 41, R. 23, to 
he re-admittel under its original number 
in the register of pending appeals and to 
he disposed of according to law. Costs 
will abide the result. 

U M./R.K. _ Case remanded. _ 

(1) (.1905] G9 P. R. 1905. 

(2) [18981 21 Mad. 29. 

(3) 119101 5 I. C. 909. 

(4) [191C] 32 I. C. 731. 
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Abdul Raoof, J. 

Nusrat Ali— Appellant. 

v. ' 

Sakina BeyamnnA others —Respondents. 

Misc. Second Appeal No. 29S1 of 191S, 

Decided on 19th February 1919. 

Civil P C. (1908), S. 47—Execution sale 

-Obstruction by judgment-debtor or his legal 
•epresentative to delivery of possession— 
Dispute does not relate to execution, dis- 
:horge or satisfaction of decree. 

Where, after an auction salo is confirmed and 
* sale certificate is granted to the auction-pur¬ 
chaser, the judgment-debtor or his legal repre¬ 
sentative objects to the delivery of possession of 
the property sold, the dispute cannot be said to 
relate to the execution, discharge or satisfaction 
of the decree within the meaning of S. 47 inas¬ 
much as the decree has already been satisfied, 
and therefore the executing Court cannot ob¬ 
tain the objection. [ P 18 O 1J 

Santanam —for Appellant. 

Obedulla —for Respondents. 
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Judgment.—This is a second appeal 
against an appellate judgment passe l by 
the lower Appellato Court. The facts out 
of which this appeal has arisen are fully 
stated in the ju Igrnent of the first Cjurt, 
and I shall refer only to some of them 
which are material for the decision of 
this appeal. On 17th February lul6, an 
ex pane decree on a mortgage was passed 
in favour of oneO iuri Parshal. On 13th 
July a final decree for sale was passed in 
favour of the decree-holder. On 10th 
October 1916, the house in dispute was 
sold in execution of the said decree and 
was purchased by the present appellant 
Nusrat Ali. The present respondent, Mt. 
Bakina Begam, the wife of the judgment- 
debtor Rahim Bakhsh, put in an applica¬ 
tion objecting to the proceedings on the 
grounl that her husband had gone out of 
the country and was on the front in 
France. 

It does not appear in what capa¬ 
city she made that application ; she 
had no locus standi in her capacity as 
the wife of the judgment-lebtor to raise 
any question with respect to the execu¬ 
tion of the decree. Her application was 
rejected and on 14th November 1916, the 
eale was duly confirmed, and on 12th 
December 1916 a 9ale certificate was 
granted to the auction purchaser. After 
that Mt. Sakina Begam filed a declaratory 
suit to get the ex parte decree set aside, 
hut that suit was dismissed for want of 
production of evidence. .On 18th Novem¬ 
ber 1916, Nusrat Ali, the auction-pur¬ 
chaser, applied to the Court to be put in 
possession of the house. The decision 
of that application was delayed pending 
the decision of the suit to which I have 
referred above. On 20th November 1917 
the auction purchaser put in another ap¬ 
plication asking the* Court to put him in 
possession of the property. Certain 
proceedings were taken on that applica¬ 
tion which need not he specifically re¬ 
ferred to There was obstruction on the 
part of Mt. Sakina Bagara to the delivery 
of possession. Thereupon, on 17th 
December 1917, the auction-purchaser 
put m an application in Court compUin- 
mg of the obstruction on the part of Mt. 
Bakina Begam. At this stage the Court 
ordered notice to be issued to Mt Bakina 
Begam as the legal representative of the 
judgment-debtor Rahim Bakhsh, as in 
the meanurao it ha ,) be0D diacovered 

that he dad died. Mt. Sakina Begam 
1919 L/3 & 4 


then came in and put in an application 
on 8th January opposing the application 
of the auction-purchaser for possession. 
The Court of first instance upon this 
state of things was of opinion that the 
objections raised by Mt. Sakina Begam 
could not be entertained and the only 
remedy open to her was to tile a regular 
suit. Taking this view the Court ordered 
that delivery of possession of the house 
should he made to the auction purchaser 
and that the objections of Mt. Sakina 
Begam ho dismissed. 

The objector appealed to the lower 
appellato Court. The Court has held 
that as the lady was brought on the re. 
cord as the legal representative of her 
husband who was the judgment-debtcr 
under the decree, she was entitled to 
raise the question which she did under 
S. 47, Civil P. 0. Being of this opinion 
the lower appellate Court decided on the 
merits in favour of the lady and set aside 
all the proceedings in execution and dis¬ 
missed the application of the auction- 
purchaser for the possession of the pro- 
perty. The auction-purchaser has pre¬ 
ferred the present second appeal to this 
Court against the decree and order of the 
lower appellate Court, and the question 
which has been arguod on his behalf 
before me is that S. 47, Civil P. C., has 
no application to this case. The sale 
had been confirmed and thereupon a sale 
certificate had boon granted. The ques- 
tion raised therefore on the objection by 
the lady was not one relating to execu¬ 
tion, discharge or satisfaction of the 
docreo, inasmuch as the satisfaotiou of 
the decree had taken place alroidy. The 
learned counsel who has appeared in 
support of the appeal has relied upon a 
very recent decision of this Court which 
is reported as Chotha Ham v . Mt. A'ar- 
vion Bai (1), and in my opinion the con¬ 
tention is fully borne out by the decision, 
in that case. In faot, the present case 
is much stronger than the case ropoctod 
as Chotha Ham v. Mt. Karmon Dai (1). 
In that case . the auction-purchaser was 
the decree holder himself, and in spite 
of that, it was hold that tho matter did 
not relate to the execution or satisfac¬ 
tion of the decree. The learnod Judges 
in that case observed: 

^3 l £ er0, °r “,' t0r th0 000,1 >-«CUti U g tho 

decree ha. entered up Pattsfectirn of tho decree 

in wholo or lo part, a dispute arise s betweon the 
(If 11018] 8 P. R. 1018=n I. 0. i6Sh 
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qiiODdnm decree-holder, in his new capacity of 
auction-) uichaser, and the quondam judgment- 
debtor, cr their repr. ?cniaiivc«, regarding the 
possession of the property sold at the public 
auction held in execution cf the decree, the 
dispute cannot properly bo said to relate to ex¬ 
ecution, discharge or satisfaction of the decree,’ 
which under S. 47, Civil P. C., can only be 
determined by the executing Court.’* 

In this case au outsider is the auction- 
purchaser. These remarks apply with 
greater force to the case of a straDger 
auction-purchaser. A similar view was 
taken hy a Full Bench of the Allahabad 
High Court in a case reported as Bhag- 
wati v. Ban war i Lai (2). That was also 
a case in which the decree-holder him¬ 
self was the auction-purchaser. In my 
opinion both these cases fully support 
the argument put forward before me by 
the learned counsel who has argued the 
appeal. The lower appellate Court en¬ 
tirely failed to understand the scope of 
S. 47. Civil P. C„ and merely based its 
judgment on the finding that the lady 
having been brought on the record as the 
legal representative of the deceased judg¬ 
ment-debtor, she was entitled to raise 
the question. It entirely failed to con¬ 
sider w hether the question raised was 
one which related to tho execution, satis¬ 
faction or discharge of the decree. In 
tins view the appeal should be allowed, 
the decree of the lower appellate Court 
should he set aside and that of the Court 
of first instance restored with costs in 
all Courts, and 1 order accordingly. 

„ M ,/ti.K. Ap r* a I allowed. 

—si All. 82=1 I. O. 41G (F.B.). 
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Battigan, C. -T. and Maiitineau, J. 

An and Bahadur — Plaintiff Appellant. 

v. 

Hardil Aziz— Defendant—Despondent. 

Second Appeal No. 1616 cl 1915, De¬ 
rided on 80th January 1919. 

(.) Civil P c. (1908). o. 22, Rr. 3. 4 »nd 11 

_Aprr*! -Deeth of P»rlie»-Action purely 
perionol—Right to continue appeal does not 

* Ur \Vhei‘c toll, parties to suit die during the pen¬ 
dency dan appeal by oneol them, and the action 
t " purely personal one, as for instance,a declara¬ 
tion^that the defendant is not the lawful wife o 
tl.e plaintiff, the right to continue the appeal 
does not survive to the representatives of the 

deceased parties „ I* \ j 1 

(b) Civil P C. (1908), S. 11-Court decid¬ 
ing previous suit must be competent to decide 

subsequent suit-Judgment in previous suit 
must be binding on partie*. . .. 

In Older to a T ply the .ule of us -judicata, the 
Court which decided the former suit must be com- 


frtfnt to decide tl c subsequent suit, and tho 
judgment in the previous suit must be bii-ding 
cn tbe |.11 tics. WVcie the Ccurt wb*'cb tried 
the i revic us suit was, by reason cf the pecuniary 
limits of Ms jurisdiction, inccmpetent to try the 
subs, que nt suit, and the* judgment in the feriner 
suit \'as binding on the defendant only in a 
representative cafacity, there would be no ques¬ 
tion c f res judicata. [P 18 C 2] 

Fazal Din and Hukam Chund for 
Appellant. 

Alehr Chand —for Respondent. 

Judgment. —The defendant Prcm Kaur 
having obtained a maintenance order 
from a Magistrate against the plaintiff 
Tegh Bahadur, the latter sued for a de- 
claration that the defendant was net his 
lawful wife. The Courts below gave 
judgment against him. and he then filed 
the present appeal in this Court. Dur¬ 
ing the tendency of the appeal both 
parties died. The plaintiff’s son Anand 
Bahadur has been impleaded as appellant 
in place cf his father, and tho defendants 
sen Hardil Aziz as respondent, as repre¬ 
sentative of his mother. It is however 
contended for the resjondent that hav¬ 
ing regard to the nature of tho case, as 
tho original patties aio dead, there is 
nothing to he gained by proceeding with 
the appeal, which should be dismissed; 
and reliance is placed on Mt. Sat Bharat 
v. Mt. Sat Dharai (l). Tho case cited 
is not exactly in point as tho claim was 
one of a different nature from the claim 
in the present case, but we agree that in 
the circumstances it would he useless 
to goon with the appeal. In fact it 
appears to us that the plaintiff and the 

defendant having both died, the right to 

appeal does not survive, as the action 
was a purely personal one. 

Counsel for the appellant informs u 
that a suit hy Hardil Aziz to establish 
his right to the gaddi of which the 
deceased Tegh Bahadur was mahant, on 
the ground of his being tho deceased s 
son. is pending in tho Court of the SubJ 
ordinate Judge, and that the proceedings 
have been stayed on account of this 
appeal. But it is clear that our decision 
could not operate as res judicata in that 
case In the first place, the Munsif wl o 
tried the suit in tho present case would 
not have been competent, to try the suit 
now pending before the Subordinate 
Judge, which is said to ho of the value of 
Rs. 15,000 or more I"‘he second place) 


cur judg 


dement w ould not be binding on 


(1) 11913] 05 P. R- 1913=18 I. O. 329. 
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a minor ami should consequently he re¬ 
presented hy a guardian ad litem. We 
must therefore hold that the plain till* 
rightly described himself as a major in 
the sale deed and that ho cannot now 
hack out of it For the aforesaid reasons 
we confirm the decree of the lower ap¬ 
pellate Court and dismiss the appeal 
with costs. 

U.M./H. K. A ppeal (lism i sserl . 
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Petman, J. 

Khandu Lai —Defondant—Appellant. 

v. 

Fazal —Pain tiff—Respondent. 

Misc. Second Appeal No. 2800 of 1918, 

Decided on 4th June 1919. 

(a) Mortgage — Lckha mukhi mortgage ex¬ 
plained. 

A lekhft mukhi mortgage is a usufructuary 
mortgage bv which the 1 »nd is made over to tho 
mortgagee who has to look to its produce for the 
payment of tho mortgage debt, the mortgagor 
undertaking no personal liability and the mort¬ 
gagee not being entitled to sue for the debt 
6 b IPSOC 2. P 21 C ll 

(hi Mortgage — Lekha mukhi mortgage— 
Suit for redemption —Limitation is os in usu- 
freutuary mortgage. 

The starting point for limitation in respect of 
a suit for redemption of a hkh» mukhi mortgage 
is the same as in tho case of ordinary nsufruc- 
turv mortgages. IP 21 C 1] 

(cl Limitation Act (1908), Art. 14S - 

Lekha mukhi mortgage —Suit for redemption 
is governed bv Art. 148. 

A suit for redemption of lekha mukhi mortgage 
j« governed bv Art. 148, and therefore tb 0 Period 
of limitation is GO years from the date of th* 

™(d)*Civil P. C. (1908), O 7, R. 6-Suit e. 

laid in plaint prima facie barred—R. 6 ap- 

^ r Vr 7 R. G, apnlies to cases in which tho 
suit as laid in the plaint is prima racmba-M hy 

limitation. . . . .. 1 , . V 

(e) Mortgage—Suit for redemption—Lim - 

t at ion. .«» i > • 

In a suit for redemntion the burden o' proving 

that tho suit is within limitation Hos on tho 

plaintiff. (P 22 C 11 

jl loti Snqnr —for Appellant. 

]\f. L Puri —for Respondent. 

Judgment.—For a proper understand . 

ing of this case it is necessary to set out 

the two following pedigrees: 

Ramzan luniiu 


Fatta 

I 

Jewan, 


- -i i i 

Paira, Thakur Das. Hotu Ram, 

| I 

Bahadur, Jodha Ram, 

I _!_. 

F*zl 1 

(Plaintiff.) Jagat Rani. Khandu Lai 
1 (Pefmdant.) 


In 1915 Fazl instituted a suit for the 
redemption of land on the allegation that 
Jewan had mortgaged it by a form of 
mortgage known as lekha mukhi in 1884, 
that he was Jewan’s heir and that the 
mortgage-money had been fully realized 
by the mortgagee from the produce. He 
also cl limed Rs. 100 on the allegation 
that pro luce to that value had been real¬ 
ized in excess and relied on the taking of 
produce periodically as siving limitation. 
The defendant pleaded inter alia that the 
suit was barred hy limitation because tho 
mortgage which it was admitted was a 
lekha mukhi one. had been made in 1848. 
The first Court hold that tho suit was 
barred hy limitation and none of tho 
grounds alleged from time to time during 
the course of tho trial saved limitation. 
The lower appellate Court held that the 
mortgage had been made more than 60 
years before the date of suit, but that the 
starting noint of limitation in lekha mu¬ 
khi mortgage was not tho same as in the 
case of an ordinary usufructuary mort¬ 
gage and that in the case of the former 
the right of redemption cannot he said 
to accrue until the value of the produce 
of the land mortgaged amounts, after 
deducting legitimate expenditure, to tho 
mortgage debt and interest. It also held 
that limitation was saved by virtue of an 
acknowledgment, in a will. 

For the appellant it is contended that 
the lower appellate Court has misunder¬ 
stood what a lekha mukhi mortgage is. 
This appears to he the case. The res¬ 
pondent supports tho view taken hy the 
Court by reference to Ghose s Law of 
Mortgage. Vol. 1. Edn. 4, p. 103. where 
reliance is placed on Tupper s Customary 
Law, Vol. 3, p. 219. Rut this last autho- 
ritv has been misread. It refers to 
Ran j a v. Ml. Piaree(l) and proceeds to 
give an extract from an assessment re¬ 
port of Mr. Steadman, in which referonco 
is made to the owner’s share of produce 
being handed over to the mortgagee, hut 
that refers to the handing over hy a ten >nt 
and not that possession is retained by 
the mortgagor. In Guhi Ma v. Shera (2) a 
lekha mukhi mortgage has been explained 
as being a usufructuary one by which the 
land is made over to the mortgagee, who 
has to look to its produce for the pay- 
ment of the mongage-deht, the mort¬ 
gagor undertaking no personal liabili ty 

(1) L1HG0» 99 P. U 1SG9- 

(2) [18S1] 90 P. R- 1681. 
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and the mortgagee not being entitled to 
sue for the debt. The matter is also 
dealt with in Rattigin’s Customary Law, 
Edn. 8, p, 151. Counsel for the respon¬ 
ded supports the construction by the 
lower appellate Court of a lekha mukhi 
mortgage and contends thit the starting 
point for limitation in such a mortgage 
is the date when the debt is fully realized 
from the produce. But in that case, I 
think the mortgage would have become 
automatically redeemed. There appoars 
to be no reason to take a different starting 
point for limitation that in the case of 
ordinary usufructuary mortgages. No 
date was specified for redemption and 
consequently the mortgage became liable 
to bo redeemed immediately after it was 
ma le. This principle of law is so well 
established that it cannot be contested. 
In the present case Art 148, Lim. Act, 
•youId apply and therefore the period for 
limitation i9 60 years from the date of 
the mortgage. 

Further points contended on behalf of 
the appellant are that the alleged ac¬ 
knowledgment in the will relied on by 
the lower appellate Court as saving limi¬ 
tation is not an acknowledgment within 
the meaning of S. 19, Lim. Act. and that 
the plaintiff was not entitled to rely.on 
the will because he had not done go in 
tho plaint ;that in the plaint the plain¬ 
tiff had relied only on the realization of 
produce. 

It is pointed out that even after the 
statement of defence tho plaintiff had 
not relied on the will in his replication 
and that the first time tho will was re- 
forred to was in tho courso of arguments 
after the case was closed, that then the first 
Court adjourned the case and sent for a 
record in which a copy of tho will was 
stated to be attached, and this copv not 
being to the plaintiff s satisfaction be¬ 
cause it was obviously dead against him 
another record of a case was sent for 
which also contained a copy and then an 
opportunity wis given (o the plaintiff 
to Drove what the original will was in 
pposition to the copies on those records 

to be wholl y hostile 
to the defendant. In my opinion the 

action of the first Court was not proper 
The plaintiff should not have been per¬ 
muted except under exceptional ciroum. 

™?'Z h ' 0h ^ n ° b 8hovvn to exi9 ** to 

thA L tb Y a9e fche ***** at which 

the case had reached on a point which 


bad never been pleaded and as to which 
there was no evi lenee on the record. In 
support of his contention that the plain¬ 
tiff, net having relied on the will in the 
piaint is barred from doing so the appel¬ 
lant relies on O 7, R. b, Civil P. C. and 
on (lobnida Mai v. Santa (3) and Jotte- 
shwor Hoy v. lioj A 'arain Milter (4), 
but in my opinion the rule relied on re¬ 
lates to a case in which the suit as laid 
in the plaint is prima facie barred by 
limitation and in the present case tho 
suit for redemption wa9 based on a mort¬ 
gage alleged to be of lbfc4 and prima 
facie not timebarred. The fact that a' 
ground for saving limitation was set out 
in the plaint is immaterial. Tho deci¬ 
sions relied on by the appellant do not 
help him and on the contrary, the judg¬ 
ment in the Punjab case (3) appears to 
be against him. 

Counsel for the respondent does not 
attempt to rely on the ground stated in 
the piaint for saving limitation, namely, 
the taking of produce and has ultimately 
confined himself solely to the will. Bub 
I am of opinion that the finding of the 
lower appellate Court in respect of the 
will cannot be upheld. It has ignored 
most important ovideuco, as the follow¬ 
ing facts will show. Ahoot tho year 
1*26 Ramzan transferred half his land 
to Phallu in consideration of the latter 
paying the expenses of sinking a well. 
In 1848, the well having fallen in the 
remaining half then belonging to Fatta 
and Paira, the sons of Ramzan, was 
mortgaged to Thakur Das and Jodh* 
Ram, descendants of Phallu. to raise 
money to sink a now well. Tho result 
w^us that the 5th share of Fatta and Jth 
share of lair a were mortgaged to Thakur 
L>iis and similar shires were mort- 
fiaged toJodha Ram. In 1888 Jewan the 
son of Fatta redeomed hisjth share mort. 
giged to'fhukur Das and the mutation 
•vas effected in 1887. In 1891 the *th 
share o( Paira mortgaged to Thakur Das 
and the other Jth share of his mortgaged 
to -lodha Ram were sold to Jodha Ram. 
Thus by 1892 Joiha Rum had be¬ 
come owner of }th of tbo property 

by purchase and be had a -}th share by 
inheritance from Phallu who had pur¬ 
chased half in 1826 Conse,gently, only 
* th belong,ng to Fatta remaine i to he 

(8) P r R |qm 4 Lah ' 337=20 I. C. 44l=8i 
(4) L1904] 81 6.1. 196. 
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redeemed and for this the present suit 
was instituted. 

The will of Jolha Ram is of 1892 and 
he therefore rightly mentions two }th 
shares, one milkiyat kadini (inherited) 
and the other Hn hai gariffca (purchased). 
The lower appellate Court has misread 
the words do ruba,’ meaning two quar¬ 
ters, as ‘do iuara d>a’ which have quite an¬ 
other meaning. This misrealing has, I 
think completely misled the lower appel¬ 
late ('curt, ft is not alleged or suggested 
that the words do ruha* have been tam¬ 
pered with. The correctness of the copies 
in respect of the matter discussed is ob¬ 
vious from the facts set out above. The 
suggestion that the word in the original 
will was marhoona is, 1 think untenable. 
There was in 1892 no mortgage relating 
to 1th of the property an l the present 
claim as explained, relates to *th. There 
are no doubt some alterations in the 
second copy hut there is little doubt that 
if they are not genuine alterations made 
by tire copyist they are the result of at¬ 
tempts on the part of tire plaintiff and 
not the defendant to raise doubts in 
his own interests. Tiro theory of a 
forgery of the second copy must assume 
that the clear copy filed in a Court 
earlier than tire other was also a forgery, 
but it bears tiro Court s endorsement of 
1912 and it is incredible that a similar 
one would not have been tiled in.the sub¬ 
sequent suit. The Court has failed to 
consider tire words immediately below 
those alleged to be forged, which explain 
what each quarter refers to and again in 
the body of the will won's have Keen 
ignore 1 which refer to a 1 4th purchased 
and not mortgaged. The sale deed of 
1891 is on the record and was not re¬ 
ferred to. 

The lower appellate Court at tire end 

of its judgment holds: 

“My conclusion a* r**g*rds tl.o evidence of tho 
will is (li.it I nm not satisfied that the copies 
produced by the defendant are accurate. I find 
that tho defendant has not shown that the suit 
is barred by limitation,’’ 

but it was tire plaintiff who produced the 
copies and tne Court is clearly wrong as 
to tire burden of proof, which was on tho 
plaintiff, who had to prove that his suit 
was within limitation, and this rightly 
appears to have been the opinion of the 
Court earlier in its judgment when it 
excused tire placing of the burden of 
proof on the defendant by the first Court 
in view of the plaintiff having relied in 


his plaint on the revenue entries of 1884. 
but which entries both Courts held to be 
incorrect. For the above reasons I hold 
that the will contains do acknowledgment 
whereby limitation is saved. 

The plaintiff-respondent tried in tlris 
Court to go behind the finding of fact that 
the mortgage was made more than GO 
years before suit, and relied on a ruling of 
the Pun jab Chief Court, Juma v. Mubarak 
Khan(o) t for the proposition that, inas¬ 
much as in the first Regular Settlement 
of 1859 the mortgage is mentioned 
whilst in the Summary Settlement of 
1855 it is not referred to, a presumption 
must follow that the mortgage was made 
between those dates, unless there is con¬ 
clusive evidence to the contrary;.and the 
only evidence relied on in the present case 
is the History of Wells compiled in 1879, 
which, it is argued, is not conclusive, be¬ 
cause it is not a statement of parties, 
may bo based on hearsay, is not sup¬ 
ported by any entries in revenue papers, 
was not a necessary document to be pre¬ 
pared and does not carry any presump¬ 
tion, and it is further contended that 
there is no evidence, because tire entry 
only amounts to a statement that a mort¬ 
gage existed in 1879. Rut these allega¬ 
tions are erroneous. Tire History of 
Wells is maintained under rules framed 
under powers conferred by tire Land 
Revenue Act, the entry purports to be a 
statement of Fat la and Taira themselves 
and shows that the mortgage was made 
to meet the cost of the construction of 
the new well which was sunk in 1848, 
and, finally, tho entry in tho regular 
settlement of 1859 also shows that the 
mortgage was for the purpose of con¬ 
structing the well. Anything more con¬ 
clusive it would ho difficult to find. I 
hold that no second appeal lies from 
the finding that the mortgage was made 
nrore than 60 years before suit and that 
iu any case it is amply so proved. 

For the above reasons I hold that the 
suit is time barred. I accept tho appeal, 
set aside the decree of the lower appel¬ 
late Court and restore that of the first 
Court with costs in favour of the appel¬ 
lant throughout. 

R.M./R K. Appeal accepted. 

" (5) (.1912] 97 P. R. 1912=15 I. 0: 62. 
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Scott-Smitm, J. 

Nazijtt Khan —Defendant—Petitioner. 

v. 

Alam Khan — Plaintiff — Opposite 
Party. 

Civil Revn. No 218 of 1917, Decided 
on 21st January 1919, from order of 
Dist. Julge, Mimwali, D/- 3rd February 
1917. 

Limitation Act (1908), S. 14— Plaintiff in 
sub*'*quent suit, defendant in previous suit, 
cannot claim extension. 

Au extension of time, uudor S. 11, can only 
ba cl.iiracd if the pl.iintiff in tlio subsequent suit 
was the pbtinMft in tlia previous suit; if lie was 
the def«,nlaiit, it c.\cioot be said that be bad 
prosecuted with due diligence another civil pro¬ 
ceeding wiebiu the meaning of the section 

IP 2n C *] 

Badri Nath Kapur —for Petitioner. 

Rnghunaih Rai —for Opposite Party. 

Judgment.— On 11th August 1915, 
Naizm Khan, defendant petitioner, 
brought a complaint against Alam Khan, 
plaintiff-respondent, and another, under 
S. 405, I. P. C. This complaint was 
dismissed and complainant was referred 
to a civil suit on 28th September 1915. 
Prior to that, on 22nd September, the 
parties had referred their dispute to 
arbitration and on 23ri September an 
award was given in favour of Alam 
Khan. On 3rd January 1916 Nazim Khan 
brought a suit against Alam Khan for 
Rs 817 on the basis of a receipt which 
he hell, altogether ignoring the award. 
Alam Khan objected, putting forward 
as a bar to the suit. On 6th April 1916 
the Court disallowed the defendant’s ob¬ 
jections and said that if ho wished to get 
the award carried into effect, he should 
m ike an application to have it made a 
rule of Court. Upon this Alam Khan in¬ 
stituted the present proceedings, apply¬ 
ing that the award should bo filed in 
Court. The first Court rejected the ap¬ 
plication, holding that it was barred by 
time and also on tho ground that the 
award was invalid, as it had the effeot of 
compounding a noncompoundablo crimi¬ 
nal offence. The lower appellate Court 
accepted the appeal and gave the plaintiff 
a declaratory decree to the effect that the 
award was a goed one and should be ac¬ 
ted upon. Defendant has filed an ap¬ 
plication for revision to this Court, and 
it is contended on his behalf that the ap¬ 
plication for filing the award was barred 
by time, having been made afttr the ex¬ 
piration of the statutory period of six 


months. The lower appellate Court held 
that though the application had been 
filed in Court after the statutory period, 
yet the plaintiff was entitled to the benefit 
of S. 14, Lim. Act. In Kalu v. Mehru 
Mai (l) it was held that a person claim¬ 
ing under S. 14, Lim. Act, an exclusion 
of time during which a former proceed¬ 
ing was pending, must prove two things: 
first, that he had prosecute! the former 
proceeling with due diligence: and se¬ 
condly, thaf the former Court had been 
unable to entertain it from defect of 
jurisdiction or other eviso of a like na¬ 
ture. 

New it cannot bo said that the plain¬ 
tiff in the present case had prosecuted 
with due diligence another civil pro¬ 
ceeding within the meaning of S. 14, 
Lim. Act The previous case was brought 
by the present defendant, and the pro- 
sent plaintiff as the defendant in that 
case merely defended the suit. It was 
held in Rajah Barodakant Roy v. Sooka - 
moy Mookerjee Dabcc (2) that the previ¬ 
ous suit ought to have been brought by 
the plaintiff in the second suit or some 
person through whom he claims. Moro 
over, it cannot be said that the Court in 
which the previous suit was instituted 
was unable for defective jurisdiction or 
other cause of tho like nature to enter¬ 
tain it. The Court was certainly able to 
entertain that suit. Ali that was held 
was that the defendant could not put for¬ 
ward a partioulir defence and that ho 
should establish that defence by bringing 
a separate suit. Counsel for the peti¬ 
tioner also oites Ooday Monee Dabee v. 
Bishonath Dutt (3) and Ram Ugrah v, 
Achraj Nath (4), which support his con¬ 
tention Maharajah Jugutendur v. Din 
Dyal Chatterjee (5) is distinguishable, 
because in that case the defendant in the 


suit claimed a set-off on a full court-fee. 
Lalchan Chunder v. Madhusudan (6), 
which is cited by respondent's pleader, it- 
also obviously distinguishable. I hold 
that S. 14, Lim, Act, in terms does not 
apply to the present oase and that the 
plaintiff is not entitled to any deduction 
of time thereunder. His application is 
clearly bar red by time. 

(D U91GJ 11 P. R. 1916=32 I. C. 497. ' 

(2) (1PG4) 1 W. R. 29. 

(3) 118GS1 9 W. R 455. 

(X) A. I. R. 1916 All. 3G9=81 I. 0. 899=38 

All. b5. 

(6) 118611 1 \Y. R. 310. 

(6) 1.1308] 36 Cal. 203. 



24 Lahore 


1919 


Umar Bakhsh v. 

I therefore allow the revision and set¬ 
ting aside the order of the lower appel¬ 
ate Court restore that of the first Court; 
but as i he proceedings were instituted in 
accordance with the lower Court's, mis¬ 
taken view of the law, I leave the parties 
to bear their own costs throughout. 

R.M..R.K. Petition allowed. 
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Shadi Lai. and LeRossignol, U. 

Umar Bakhsh and others —Plaintiffs— 
Appellants. 

v. 

Sohne Khan and a nother —Defendants 
—Respondents. 

Second Appeal No. 1G2 of 1915, De¬ 
cided o.i 27th February 1919, from de- 
decree of Dist. Ju Ige, Hoshiarpur, D - 
26th October 1914. 

Custom —Adoption — Ghorewaha Rajputs — 
Daughter's son can be adopted — Riwajiam, 
entry in, held not correct statement. 

A Ghorewaha Rijpul of the ( »:irh*hankar 
Tahsil in the Hoshiarpur District is authorized 
by custom to adopt his diugoter’s son. 

The eiitr* in the riwajiam of tbi Hoshiarpur 
District prepared at the last settlement stating 
that there is no custom of adoption among the 
liijouts of the Garhshankar Tahsil is not \ 
correct statement of the custom oa tae su*d?ct. 

IP *4 C 2) 

Shuja-ud-Din —for A p pel Ian t s 

Fakir Chand —for Respon lents. 

Judgment. —Solino Khan, a Ghore- 
waha Rijput of the Garhshankar Tahsil 
in the Hoshiarpur District adopted his 
daughter’s son Ghuhim Rasul, who is 
himself a Ghorewaha Rajput. The 
learno 1 District Judge, concurring with 
the Subordinate Judge, lias decided in 
favour of the factum and the validity of 
the adoption; and the solo question, 
which arise* upon the cortiic&te grantel 
by him, is whether a Ghorewaha Rajput 
is authorized by custom to adopt his 
diughter's son. The appellants, who 
are tlie first cousins of Sohne Khan, 
place their sole reliance upon an entry 
in the riwajivn prepired at the last 
settlement, when the Rajputs of Tahsil 
Garhshankar stated that among them 
there was no custom authorizing a iop- 
tion. The settlement officer, who com¬ 
pile 1 the riwaj-i-am however expressed 
his opinion that the denial by the Raj¬ 
puts of the Garhshankar Tahsil, as to the 
custom of adoption was not borne out 
by the exceptions quoted, an 1 we find 
that there were, at any rate, two in¬ 
stances of the adoption of doughter’s sons 


Sohne Khan 

among the Mahometan Rajputs of Mauza 
Kathgarh of Tahsil Garhshankar: vide 
Humphrey's Customary Liw of the Ho¬ 
shiarpur District., pp. 147 and 186. It 
is to be observe 1 th it a Division Bench 
of this Court in Civil Appeal No. 1229 
oi 1910 [Rahmat Khan v. Bisan (l)l„ 
while dealing with an entry in the riwaj¬ 
iam of Garhshankar Tahsil excluding 
daughter and daughter’s son from in¬ 
heritance to ancestral estate in the pre¬ 
sence of collaterals more distantly re¬ 
late 1 that the seventh degree, expressed 
an opinion that the riwajiam was not 
entitled to any weight. 

So far as the question of the existence 
of the custom of adoption among the 
Ghorewaha Rajputs is concerned, we 
have a direct authority to the effect that! 
such a custom does exist. In Ajhcy Khan' 
v. Bhambu Khan (2) this Court after an 
exhaustive inquiry came to the conclu¬ 
sion that a Ghorewaha Rajput of Garh¬ 
shankar tahsil was authorized by custom 
to make a gift of his ancestral estate to 
his sister'sgrandson whom he had brought 
up as a son. The judgment refers to in¬ 
stances of a loption among the members 
of the tribe, and the same remark applies 
to the judgment in Mould Bakhsh v. 
Ha me Khan (3), which rolates to the 
custom of a loption among the Ghorewaha 
Rajputs of the lullundur District. These 
two judgments have never been dissented 
from: in leed fchev have been cited with 
approval in Karim Bikhsh v. Fatta (4) 
and Sultan Bakhsh v Ml Mohiaa (5) 

The Itarnel counsel for the appellants 
is unable to cite a single instance, judi¬ 
cial or otherwise, in support of the con¬ 
tention that the custom of adoption does 
not exist among the Ghorewaha Rajputs 
In view of the previous rulings of this 
Court and tno instauces referred to 
above, we are unable to accept the entry 
in the riwajivn us a correct statement 
of the custom on the subject. We ac¬ 
cordingly endorse the decision of the 
Courts below and dismiss the appeal 
with costs. 

r m./r.K. Appeal dismissed. 


(1) 119131 19 I. G. 850. 

(o) 118831 174 r. K 1883. 
(3j LIS8H1 173 P. K 1883. 
(41 113911 113 P R- 13 H. 
(5) [l894l G4 P. R. 1SJ4. 
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Court, cannot be treated as evidence as 
the deponent died before he could he 
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Mabtineau, J. 

Arur Singh —Defendant—Appellant. 

v. 

Pariah Singh and others Plaintiffs 
Respondents. 

Second Appeal No. 2143 of 19IS, Deci¬ 
ded on 19th March 1919, from decree of 
Dist. Judge, Lahore, D/- 6th May 1918. 

Limitation Act (9 of 1908), S 19—Acknow¬ 
ledgment need not be express—Bond making 
mention of separate bond is acknowledg¬ 
ment. 

Aq acknowledgment of liability under S. 19 
need not be express, but may be implied. A bond 
executed by tbe defendant mado mention of 
there b*ing a separate bond for a certain sum 
executed by him iu favour of the plaintiff: 

held ; that this statement implied that money' 
was due to the plaintiff separately on the other 
bend and that therefore it amounted to an 
acknowledgment of liability within the menring 
of S. 419. IP 25 Cl] 

Goiind Ram —for Appellant. 

Timih Ram —for Respondents. 

Judgment. — Tbe plaintiffs sue for 
money < 1 uo on two bonds, dated 2nd 
November 1908 and 23rd July 1914, and 
have been given adecree Tbe questions are 
only whether the suit on the first bond 
is within time by reason ol an acknow¬ 
ledgment contained in tbe second one 
and whether consideration passed for the 
first bond. 

The bond of 1914 makes mention of 
tbore being a separate bond for Rupees 
430 lo-O (i o., the boud of 2nd November 
1908). This clearly implies that money 
was duo to the plaintiff separately on 
the other bond. The learned District 
•Judge holds that an acknowledgment of 
liability need not be express, but may bo 
implied, and this view is supported bv 
the statement of the law given cn p. 104 
of Rusfcomji’s Law of Limitation, Edn. 2, 
by Gopalrao v. Harilal (1) and by jtfan?- 
ram Seth v. Seth Rupchand 12), in which 
it was^ held by the Privy Gounoil (on 
p. -105/) that an acknowledgment * of 
liability by one of the parties to pay his 
debt to a certain person might be de¬ 
duced from his written admission of 
haying had open and current accounts 
with that person. I agree therefore 
with the lower appellate Court that the 
suit is within time. As regards con¬ 
sideration it is argaed for the appellants 
that the statement made by Sant Singh 
the original plaintiff, on which relianoe 
has been placed hy the lower appalls 

1) U907) 9 Bora. L. R. 716.-- ™ 

(2) 1190*3 38 Cal. 1047=33 1. A 165 (P. 0.). 


cross-examined, and that the diary re¬ 
ferred to in this statement must also be 
left out of account. Assuming that this 
is so, still it appears from the judgment 
of the learned District Judge that he re- 
garde 1 the remaining evidence alone as 
sufficient proof of the passing of considera¬ 
tion. He said that the Emission of the 
debt contained in the bond of 1914 was 
good evidence that consideration had 
passed, and that the evidence of Dial 
Singh and other persons, coinciding with 
the admission, could not ho swept aside. 
The exclusion of Sant Singh’s statement 
and of his diary would not, therefore be 
a sufficient reason for interfering with 
the lower appellate Court’s decision. 1 
accordingly dismiss the appeal with 
costs. 

R.M./r.K. Appeal dismissed . 
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Rattigan, C. J. and Martineau, j. 

Mt. Husain Bibi —Appellant. 

v. 

Hakim and others -Respondents. 

Second Appeal No. 1963 of 1916, Deci¬ 
ded on 30th January 1919, from decree 
of Dist. Judge, Gujrauwala, D/- 10th 
Juno 1915. 

Limitation Act (1908), S*. 6, 7 and 14— 
Pre-emption suit— S». 6 and 7 do not apply— • 
One of several vendees dying before institu¬ 
tion of suit—Legal representative brought on 
record after limitation— Ss. 5 and 14 held 
not applicable. 

On 7th October 1914 tbo pliintiff brought tbo 
present suit to pre-emp' certain lauds sold by 
her father on 7th November I9i3. One of the 
vendees had dud before tbo suit was instituted 
and his heirs were impleaded ahco defendants on 
8th Decernbor 1914. Thr su t was dismissed as 
limo barred on tho ground ti at tbe salo was one 
jointly in favour of tho vendoos; and as tho suit 
was barred against the representatives of tbo de¬ 
ceased vendee, it was equally barred against tho 
surviving vendeo. Plaictifl hppewlod, pleadiug 
minority and ignorance of the vendee’s death. 

Held : that Ss. 5 aud 14 wero not applicable 
to the case, aud as Ss. C and 7 of the Act did not 
extend to suits to cuforco a right of pie-emplion, 
tbo suit had been rightly dismissed. IP 26 C 1 ] 

Azim Ullah —for Appellant. 

Judgment. — Mt. Husain Bibi sued 
to pre empt cortaiu land sold by her 
father to Piran Ditta and Hakim by deed 
of sale, dated 7th November 1913. The 
suit which was filed on 7th October 1914 
purported to be against both vendees, but 
it was subsequently discovered that Piran 
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Ditta, one of the joint vendees, had died 
previously to the institution of the suit, 
and it was not till 8th December 1914 
that heirs were impleaded asco defendants 
with Hakim. The District Judge has 
dismissed the claim as time barred, on 
the ground that the sale was one jointly 
in favour of the vendees, and the suit, 
being barred against the representatives 
of 1'iran Ditta, is equally barred against 
Hakim. Plaintiff 1ms appealel to this 
Court and on her behalf it is urged that 
she was a minor at the time of suit and 
that neither she nor her husband, who 
was acting as her next friend, bad any 
knowledge of 1‘iran Ditta’s death. But 
even if we assume that such wasthecase, 
we do not see how plaintiff can he gran¬ 
ted an extension of time, as Ss. 5 and 14, 
Lim. Act, are not applicable and the pro 
visions of Ss 6 and 7 do not extend to 
suits to enforce a right of pre-emption. 
L'he suit ha9 accordingly been rightly 
dismissed as time barred and we must 
reject this appeal. 

R.M./R.K. Appeal dismissed . 
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Rattigan, C. J. 

Asa Ham Kalu Ham and another — 
Main tills—Petitioners. 

v. 

Bakhshi Ham Kanahya Ham —Defen¬ 
dant—Opposite Party. 

Civil Revn. Petn. No. 329 of 1917, De¬ 
cider! on 2nd July 1919, against order of 
Dist. Judge, Ludhiana, D/- 3rd January 
1917. 

Civil F C. 5 cf 1903). S. 20 and O. 7. R 10 — 
Contract entered into by telegram—Cause of 
action arises where telegram is received — 
Court is competent to consider question of 
jurisdiction suo motu—Order directing pre¬ 
sentation of plaint to proper Court can be 
made at any stage of suit. 

Plaintiffs, earning on business at Khanna in 
the Ludhiana District, sent an order by telegram 
to defendants, residing and carrying on business 
at Kbamgaon in the United Provinces, to pur¬ 
chase cotton seeds on their behalf. Defendants 
wired hack informing the plaintiffs that the cotton 
seeds would be purchased and sent, but they 
pent only a part, withholding the remainder as 
the pi ice had gone up. Thorcu;on the plaintiffs 
bled a suit at Ludhiana lor the recovery of the 
balance of the amount paid by them as well as 
damages for nondelivery: 

Jlfld : (1) that the Court was competent to 
consider the question of jurisdiction suo motu 
and to return the plaint at any stage of the suit 
for presentation to a Court in which the suit 
should have been instituted; (*2) that the contract 
must be taken to have been made at Kbamgaun 
where the defendants carried on their business 


and where they received the plaintiffs’ telegram 
• l,u ) that the Ludhiana Court did not have 
jurisdiction to entertain the suit. 7G P II 1896 
Foil. IP 27 C 1] 

U ary opal for Jai Gopal Srthi —for 
Petitioners. 

Amur Nath Chona —for Opposite Party. 

Judgment. —Tho allegations in the 
plaint are as follows:Thnt two firms 
Asa Ram Kalu Rim and Nand Ram-Salig 
Ram carry on business at Khanna; that 
they jointly sent an order by telegram 
from that place to defendants to purchaso 
cotton seeds on their behalf; that defen¬ 
dants replied by telegram to plaintiffs at 
Khanna to the effect that the cottonseeds 
would bo purchased and sent to plaintiffs 
at Khanna; that in compliance with the 
terms of the agreement defendants pur¬ 
chased some 8,000 bagsof cotton seeds for 
the plaintiffs, but sent onlv 2,681 bags, 
and failed to send the remainder of tho 
bags because tho rate of cotton seeds bad 
gone up. The plaintiffs accordingly sued 
tbedefendants for a sum of Rs. 1,106-10-9, 
being the balance of the amount sent by 
plaintiffs to defendants, and the sum of 
Rs. 1,095-6-0 as damages for loss by rea¬ 
son of the failure to supply the remain¬ 
ing bags of cotton seeds. Tho plaintiffs 
alleged that the suit was cognizable by 
the Court in which it was instituted, 
namely, the Court of the Senior Sub¬ 
ordinate Judge, Ludhiana. The defen¬ 
dants did not appear in the case, hut tho 
Senior Subordinate Judge suo motu took 
up as a preliminary issuo the question 
whether the Court at Ludhiana had juris¬ 
diction to try the suit. Ho hold that tho 
Court had no such jurisdiction and that 
thecau*e of action arosoeither at Sirhind 
in the Patiala State or at Kbamgaun in 
tho United Provinces where tho defon¬ 
dants reside and carry on business. He 
accordingly returned tho plaint to the 
plaintiffs for presentation to the proper 
Court. This order was uphold by the 
District Judge on appeal and tho plain¬ 
tiffs have applied to this Court for revi¬ 
sion. . 

Mr. Hargopal on behalf of the plaintiils 

urged that the Court ought not to have 
taken up the question of jurisdiction suo 
motu; but upon this point 1 have no 
hesitation in holding that the Court, acted 
in accordance with law. Tho plaintiffs 
alleged that tho cause of action arose 
within tho jurisdiction of tho Court, and 
before the Court could adjudicate on the 
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suit it had obviously to consider whether, 
upon the allegations made in the plaint 
it had jurisdiction to entertain the suio. 
0. 7, R. 10, Civil P. C., is clear upon the 
point and gives the Court power to return 
the plaint at any stage of the suit for 
presentation to a Court in which the suit 
should have been institute 1 

As to the question whether the Ceurt 
at Ludhiana had jurisdiction or not, it 
appears to me that the decision of Chat- 
terji.J., in Muhammad Shaffi v. Kara - 
mat Ali (l), which I have no hesitation 
in following, iscoaclusivoupon the point. 
The contract according to that decision 
must be taken to have been mile at 
Khamgaon where .the defendants carried 
on their business and where they received 
the'telegram from the plaintiffs, and it 
is quite clear that the delivery of the 
bags of cotton seels was to he made to 
the railway at that place for conveyance 
to plaintiffs at Khanna. The rulings 
cited by Mr. Hirgopal, Premji Khetsey 
v. Ghulam Sarwar Khan (2) and Boseclc 
& Co. v. Mandlestan (3), are clearly 
distinguishable, inasmuch as the question 
of jurisdiction was in those cases deci le 1 
by a refereuce to either the previous prac¬ 
tice obtaining among the parties or an 
express agreement between them as to 
the place where the money under the 
contract was to bo paid. In the present 
case the money for the cotton seels would 
bo paid in the ordinary course of bhing3 
to defendants at their place of business 
and the mere fact that Jihe money was 
remitted from Khanna would not affect 
the question of jurisdiction. 

I hold accordingly that the Courts 
below were right in returning the plaint 
to the plaintiff for presentation to the 
Court either at Khamgaon or at Sirhind, 
and I reject this petition with costs. 

R.M./r .K. Petition rejected. 

(1) 11896) 76 P. H. 1890. 

(2) 11908] 80 P. R. 1903. 

(3) U90G) 70 P. R. 1900. 

A. I. R. 1919 Lahore 27 

Scott-Smith, J. 

Kislien Lai and others —Petitioners. 

v. 

Jai Lai and others -Opposite Par¬ 

ties. 

Civil Revn. Pobn. No. 153 of 1918, 
Deoided on 26th June 1919 ? against de¬ 
cree ot Sub-Judge, Second Class, Hissar. 
D/- 29th Ootober 1917. 
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(a) Civil P. C. (1908). S. 24—Power to 
transfer cases can be delegated by District 
Judge to Subordinate Judge — It must be exer¬ 
cised in accordance with low and in regard 
to cases pending in Subordinate Courts. 

The power to transfer cases under S. *24. Civil 
P. C , can be delegated by the District Judge to 

a Subordinate Judge, but when so delegated it 
must be exercised in accordance with law. It 
can only be exercise j iu regaid to cases pending 
in a C >;irt subordinate to the Court exercising 
the po.ver. A Senior Subordinate Judge cauoot 
transfer a c.iae from his y.vu Court »o thill of 
tho Junior Subordinate Judge as the Court of 
the litter is not subordinate to him. [V 2o C X, 2) 

(b) Civil P. C. (1903), S. 21 — Court posses- 
sing jurisdiction over subject-matter —Pro¬ 
cedure prescribed not complied with — Defect 
may be waived. 

Where tnere is jurisdiction over the subject- 
matter, but Doucompliance with the procedure 
prescribed as esential for tho exercise of jurisdic¬ 
tion, the defect might bs waived. IP 29 C 1) 

(c) Civil P. C. (1908), S. 24, Sch. 2, Pam. 8 
—Senior Subordinate Judge cannot . transfer 
case to Junior Subordinate Judge—Parties 
acquiescing in jurisdiction cannot sub¬ 
sequently object to it—Court becoming seised 
of case can extend time for filing award and 
such award is valid. 

Tue parties to a suit agreed to refer tho dis¬ 
pute to urbitr.itiou. After the arbitration, but 
before the award, tad Junior Sab >rd in site Judge, 
iu wUn. 83 Court the case was pending, look leavo 
for two months on 25th April 1910. No odu 
was appointed iu his place, a ad on 2ud May 
191G, the Sonior Subordinate Judge ordered that 
tho cise should bj k-*pt iu his Court. Tho award 
njt having been ill d withiu tho time originally 
fixed, several extonsious were granted- Ou 10th 
October tho case was retransferred by tho Senior 
Subordinate Judge to tho Junior Subordinate 
Judge ou his return from leave, and on tho 
samo date at tho roju-st of the parties further 
timo was allowed. Time was again extended 
several tiiuos aud eventually tbo award "as fil-d 
on 9th Jauuary 1917, and a decree was pasted 
iu accordance with the award. The defendants 
applied for revision : 

Jlcld : (11 that the order of tho Senior Sub¬ 
ordinate Judge retransferring tho case to the 
Juuior Subordinate Judge was ultra vires; (2) but 
that tho parties, h iving acquiesced in tho juris¬ 
diction of tho Junior Subordinate Judge, after 
tho case was retransferred to him, could not 
subsequently object to it; (3| th it whou once tho 
Court became seised of tho case, it had full 
power to extend the timo for filing tho award, 
oven though tho time originally fixed had pre- 
viously expired; and (4) that consequently tho 
award was a valid ono and tho Court was right 
in passing a decree in accordance therewith. 

IP 29 C 1, 2] 

Sheo Narain aud Shamair Chand for 
It am Chand Mancha nd a —for Pofcitionors. 

Muhammad Shaft , Nanak Chand an I 
Mehr Chand Mahajan for Tck Chand — 
for Opposite Parties. 

Judgment. —This an application for 
revision ot the order ot tho Subordinate 
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Judge, Second Class, Hissar, passing a 
decree in plaintiffs' favour in accordance 
with an award after i ejecting defendants’ 
objections. Notice issued on the secou 1 
groun 1 only in which it is contended 
that the award, not having been male 
within the time allowed by the Court 
referring the matter to the arbitrators 
was a nullity in law. The case was 
pending in the Court of Pandit Gulal 
Chand, Junior Subordinate Judge of 
Hissar, who on 25th Apiil 1916, after the 
matter had been referrel to arbitration 
and before the award was filed, took two 
months’ privilege leave. No successor 
was appointed in his place, and on 2nd 
May 1916 the Senior Subordinate Judge 
recorded an order that the case should 
he kept in his Court. The award not 
being filed within the time originally 
fixed an extension of time was granted 
on the following dates : 8th and 31st 
May, 30th June and 27th July. On 10th 
October the case was retransferred by 
the Senior Subordinate Judge to Pandit 
Gulal Chand who had previously re¬ 
turned from leave, and on the same date 
in the presence and at the request of the 
parties time for filing the award was ex¬ 
tended by that officer up to loth Novem¬ 
ber. Time was agiin extended to 18th 
December, to 8rh January 1917, and to 
9th January 1917, on which latter date 
the award was file). Objections to the 
award were subsequently put in and 
having been dispose l of, the Senior Sub¬ 
ordinate Judge passed the order of which 
revision is now sought. 

There i9 nothing to show that the 
Senior Subordinate Judge had the power 
to transfer the cise to his own Court 
after the departureof Pandit Gulal Chand 
on leave. The distribution of civil work 
amongst subordinate Courts is frequently 
in tins Province delegate l bv the District 
Judge to the Senior SuborJinate Judge, 
and it is probable that this delegation 
was ina le in Ilissar, for we find that 
when this suit was originally instituted, 
it was made over by the Senior Subordi¬ 
nate Judge to the Junior Subordinate 
Judge The power to transfer cases 
hinder S. 24, Civil P. C., can also be do- 

t agated by the District Judge to a Sub- 
rdinato Judge, but there is no evidence 
before me, and I have been unable to as¬ 
certain, that the Senior Subordinate 
(judge of Hissar was invested with the 
(powers under S. 2-4, Civil P. C. Even if 


he was, those powers must he exercised in 
accordance with law. S. 24(1) (a) enables 
a Court to exercise such powers to trans. 
for any suit pending before it for trial or 
disposal to any Court subordinate to it. 
Similarly S. 24 (l) (b) enables a Court to 
withdraw any suit pending in any Court 
subordinate to it and to transfer the 
same for trial or disposal to the Court 
from which it was withdrawn. The 
power can only be exercised in regard to 
cases pending in a Court subordinate to 
the Court exercising the power, and I 
do not think that the Senior Subordi¬ 
nate Judge could in any event have trans¬ 
ferred a case of his own Court to that of 
tho Junior Subordinate Judge, which is 
not subordinate to him within the moan¬ 
ing of the section. It seems therefore 
that tho order of 10th August retrans¬ 
ferring the case to the Court of the 
Junior Subordinate Judge was ultra vires. 
Mr. Mahomed Shall on behalf of the 
respondents urges that if are to con¬ 
sider that one of the orders of transfer 
was wrong, we are to consider that they 
both were wrong. If they were both 
wrong, then tho orders passe! between 
the time when Pandit Gulal Chand went 
on leave and tho time when he again 
became seized of the case are all ultra 
vires, and when lie again became seized 
of the case ho had full power to extend 
tho time for filing the award, oven though 
tho time for filing it originally fixed hid 
previously expired : see Sell. 2, Para. 8, 
Civil P. C. 

He also points out that this very objec¬ 
tion as to jurisdiction was raized before 
the lower Court and was decided by it 
against the present petitioner and that 
whether it decided it rightly or wrongly 
it had jurisdiction to decide it an 1 tho 
mere fact that it decided it wrongly is 
no ground for revision by this Court. 
Tiioro appears to be considerable force in 
this argument ; but, in my opinion, his 
strongest argument is that the parties, 
having acquiesced in the jurisdiction 
' both of the Senior Subordinate Judge 
during Pandit Gulal Chand s absence and 
of pandit Gulil Chand after tho case was 
retransferred to that officer, cannot now 
object thereto. In this connexion he has 
referred inter alia to Gurdeo Singh v. 
Chandrikah Singh (1). It is pointed out 
there that distinction has often been 
drawn between element s whic h_a£e_es- 

(U 11903J 3C Cal. 193—1 I. C. 913 
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sential for the foundation of jurisdiction 
and the mode in which such jurisdiction 
has to he assumed and exercised. It :s 
said that the distinction is well founded 
and the case of Pisani v. Attorney-Gene- 
ral of Gibraltar (2) is referred to where¬ 
in their Lordships of the Judicial Com¬ 
mittee held : 

“that, where there is jurisdiction over the 
jsubjecl* matter, but noocompliance with the pro- 
icedure prescribed as essential for the exercise cf 
[jurisdiction, the defect might be waived.” 

It is said: 

“the same principle was adopted io Pratt, 
Ex parte (3) and May, Ex parte 1 4) which arc 
authorities for the proposition that where juris¬ 
diction over the subject-matter exists requiring 
onlv to be invoked in the right way, the party 
who has invited or allowed the Court to exercise 
it in a wrong way cannot afterwards turn round 
and challenge the legality of the \ roceedings due 
to his own invitation and neglig-ncc.” 

It is further stated : 

"that defects of jurisdiction arising from ir¬ 
regularities in the commencement of the proceed¬ 
ings may be waived by the failuro to lake ob¬ 
jection at the proper stag© of the proceedings : 
seo tbo rulings quoted at the top of the p. 208 
(of I.f/M. 8G Cal.) of the samo volume.” 

Now, in the present case there can 
be no doubt that the lower Court had 
jurisdiction over the subject-matter of 
tho prosout case, and the only objection 
urged is that there was noncoinnliance 
with tho procedure prescribed as essen¬ 
tial for the exercise of the jurisdiction, 
viz., that the case had not heon trans¬ 
ferred to that Court by the District Judge 
who was the only oflicer authorized to 
make such transfers. There is however 
tho authority reforied to above in sup¬ 
port of the proposition that any defect 
of jurisdiction arising from such an ir¬ 
regularity may be waived. Now, in the 
present case wo find that on each date on 
which time was extended the parties were 
present either in person or by pleader or 
by agent, and they not only never objected 
to the jurisdiction of the Court but 
joined in requesting that time should he 
extended. In these circumstances it is 
quite clear that the plaintiffs submitted 
to the jurisdiction of the lower Court 
kind raised no objection to tho irregular 
'way m which the Court had become 
seized of the case. I therefore hold that 
this objection to jurisdiction cannot bo 
isteneci to now. The time for making 
the award had been duly extended from 
tune to time in aocordanoe with tho 

2) 11874] 6 P. 0. 616:-----^ 

3 Il8b4] 12 Q. B. D. 334. 

V U884] 12 Q. B. D. 407. 


visions of R. 8, Sell. 2, Civil P. C. The 
award therefore was a \alid award and 
the lower Court was right in passing :i 
decree in accordance therewith. The ap¬ 
plication for revision accordingly fails 
and is rejected with costs. 

R.M. R.K. Application rejected . 
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Wilber force, J. 

Emperor 

v. 

Asghar ^//—Accused. 

Criminal Revn. No. 1161 of 1918, De¬ 
cided on 7th January 1: 19, from order 
of Dist. Magistrate, Karnal, D/- 3rd 
October 1916. 

Criminal P. C. 11898), S. 439-High Court 
can enhance only legally passed sentence — 
Sentence for period already undergone in 
lock up is not legal sentence. 

Tho High Court cau interfere, under S. 430 lo 
enhance a sentence, only in those cases in which 
a legal sentence has been passed. A sentence for 
a period alread) undergone in tho lcck up is not 
a lreul sentence. [P MO C 1] 

Facts. Lieutenants C. Reynolds and 
N. Walkar, while travelling from Simla 
to Delhi by train, were robbed of their 
articles. The former was robbed on the 
night between l;)th/20th July and the 
latter on the night hot ween lst/2nd 
August 1918. Tho accused was travel- 
ling without tickets in the same trains 
as the complainants. Last time when 
arrested he was searched and found in 
possession, besides the articles of stolen 
property, of two Jst class tickets from 
oimla to Delhi, which apparently be- 
longed to tho complainants. He was 
charged under S. 411.1. P, C., «nd sen¬ 
tenced to imprisonment for tho period 
already passed by him in the lock-up. 

Grounds —Tho sentence is perfectly 
a surd _ bo is the conviction under 
S. 411 instead of S. 379. The thief is 
proved to have been on the trains cn 
both nights on which the thefts were 

™w ed, , h ? '! also . foU,ul in possession 
of the two 1st class tickets stolen besides 

other property. How could he have ob¬ 
tained the 1st class tickets un’ess he 
himself had stol.n them? They aro 

Them n< ?\ h K De , an u n ° Ono " oul<1 deceive’ 
them. I think the accusod should have 

been sentenced fo one year’s imprison 
thafts at i lea h b \ Tb ' rd ftte t "'° separate 

twri tb8 is * 

train omel. The case must go up for 

enhancement of punishment. P 
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Judgment, — In this c\se the accused 
lias been sentenced in two cases by a 
Magistrate to imprisonment for the pe- 
riol which he had already passed in the 
lock-up. The District Magistrate has 
referred t lie case to this Court with a 
recommendation for enhancement of the 
sentences. 1 regret however that I am 
unable to take action as no legal sen¬ 
tence lias been passed and the provision 
of S. 439, Criminal P. C., only refers to 
such sentences Bhagel Singh v. Crown (l) 
( is an authority that a sentence for a period 
.already undergone is not a legal sentence. 
I am therefore compelled to remand the 
case to the Magistrate with directions 
that lie shall pass sentences in accordance 
with law upon the accused. 

KM. r.k. Case rema nded. 

(1) i.1907) 9 P. W. R. 1907, Cr. 
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Abdul Raoof, J. 

Mangat Rai — Petitioner. 

v. 

Alia and another —Opposite Parties. 

Civil Revu. No. 996 of 1917, Decided 
on 24th January 1919, from order of Sub- 
Judge, 2nd Class, Bissar, D/- 20th Juno 
1917, 

(a) Civil P. C. (1908), S. 35-Two defen¬ 
dants jointly represented by one pleader— 
Suit against one dismissed with costs and as 
against other decreed with costs —Judgment 
silent as to apportionment of costs—Court 
should be held to have allowed half counsel s 
fee to successful defendant. 

Where two delentUnlP arc jointly icprescnted 
byone pleader, and the suit as against one is dis¬ 
missed with costs and as against the other de¬ 
crees with costs, and the judgment is silent as to 
how the costs are to bo apportioned, the reason¬ 
able construction to bo put upon the judgment 
is that the Court inteuded to allow half the 
counsel’s fee to the successful defendant , 

IP 31 C 1) 

(b) Civil P. C. (1908). S. 151, 152-Courts 

can amend or vary decrees to bring in con¬ 
formity with judgments, although they do 
not fall within S. 152. 

The Courts iu ludia have an inherent power to 
amend or vary decrees so as to bring them into 
accordance with the judgments, alter they are 
signed by the Judges, even if they do not fall 
within S. 152, Civil P. C. IP 31 C 1] 

Nanak Chand— for Petitioner 
Badr-ud-Din Kureshi — for Opposite 

Parties. . . 

Judgment.—This application for revi¬ 
sion should be allowed. The facts out of 
which it lias arisen are these : one 
Mangat Rai, plaintiff, brought a suit for 
the recovery of Rs. 3,000 on book ac¬ 


count against Alia, defendant 1, and de¬ 
fendant 2, Fatteh Muhammad, the son of 
defendant 1. Both the defendants en¬ 
gaged one counsel. Lala Gulal Chand* 
the Subordinate Judge of the Second 
Class, decreed tBo suit as against de¬ 
fendant 2 with costs and dismissed it 
with costs as against defendant 1 on 7th 
October 1916. The order was made in 
these words : 

' On the above findings plaintiff seems en¬ 
titled to a decree for Rs. 1.GG3, principal, and 
Rs. 856-5-0, intere-t, total Rs. 2,519-5 0, with 
costs in proportion against defendant 2, Fatteh 
Muhammad’ enh; and 1 decree accordiugly and 
dismiss the rest of tho claim and discharge Alia, 
defendant 1 , whose costs will be paid by tho 
plaintiff." 

The decree-writer entered Rs. 150 as 
the costs of Alia on account of the coun¬ 
sel's fee in tho case. The present petition¬ 
er made an- application in the lower 
Court! for the amendment of this decree, 
on the ground that, according to tho 
correct interpretation of tho judgment, 
only half the counsel's fee must bo taken 
to have been decreed by tho Court to 
Alia and the decree had been wrongly 
prepared inasmuch as Rs. 150, namely 
the entire sum taxable on Rs. 3,000, had 
been allowed to him in tho decree. Tho 
learned Subordinate Judge disallowed tho 
application The petitioner has come up 
in revision to this Court. 

It is argued on his behalf that the 
learned Subordinate Judge has wrongly 
refused to amend the decree and has thus 
committed an illegality in the exercise cf 
his juiisdiction. The real question which 
1 have to decide in this case is whether 
the decree is, as a matter of fact, at 
variance with tho judgment. Now it is 
quite clear that there is no specified 
amount of costs decreed by tho judgment 
in tho case to any of the parties. I have 
then to decide the question what was 
really intended by the Court that gave 
that judgment? A very similar question 
arose iu the case of Beaumont v. Senior 
(1). His Lordship, the Chief Justice, Lord 
Alverstone, observed thus in that case : 

"It may bo that where two defendants aro 
jointly represented by the same solicitor, and it 
is agreed between them that odc of them shall bo 
liable to the solicitor for all tho costs of tho de¬ 
fence. then in tho event of the other defendant 
bein'*'successful in the action he cannot recover 
any costs from tho plaintiff, uot being liable to 
bis solicitor for them; otherwise tho successful 
defendant would he in the position of receiving 
costs from the plaintiff which he had not i n- 

~(l) 1190*1 1 K. B. 2S2. 
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curred in defending the action and to widen, 
therefore Lc was uot entitled." 

Further on he observed ; 

"In thcnbseuceof any agreement between tho 
two defendants as to liow tho costs cl the de¬ 
fence were to be borne, it is cloar, ou the autho¬ 
rity of the cases to which we have been referred, 
that each of the two defendants is liable to their 
solicitor for half the costs of the defence, and 
that will be tho amount of costs which the 
plaintiff will have to pay the successful defen¬ 
dant." 

In this case also the reasonable con¬ 
struction to be put upon the judgment is 
that the Court intended to allow half 
the counsel s fee to the successful de¬ 
fendant. It is contended on behalf of the 
respondents that this application for 
amendment of tho decree cannot he 
entertained because it does not come 
.strictly, within S. 152. Civil P. C. In my 
opinion this contention has no force. 
When a decree is at variance with the 
judgment, it has always been held that 
the Court has got an inherent power to 
.correct the mistake in the decree. It was 
| 9 o decided in the case of Brijraian v. 
Jaynarain (2). Tne head-note of that 
case runs thus: 

“The Courts in India bavo an inherent power 
to amend or vary decre s so as to bring them into 
accordance with the judgments, after thov are 
signed by the Judges, even if they do not fall 
within 8. 1*2, Civil P. C. (Act 5 of 1908)." 

In accordance with the rule laid down 
in this case, I set aside the judgment of 
the lower Court and order that the de- 
crco bo amended and brought into con¬ 
formity with the judgment and only 
half tho counsel’s fee be allowed to Alia 
defendant 1. This application for rovi’ 
Bion is therefore allowed with costs in 
both the Courts. 

— P-M./r.k. _ Application accepted. 

(2) [1910] 37 Cal. G49=7 I. C. 87C. 
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Martinead, J. 

Parbhu Ram Plaintiff—Appellant. 


V. 

Tek Chand Defendant—Respondon 
Second Appeal No. 72 of 1919, Deoid 
on 21 at July 1919, from decree of Di 
Judge. Ambala, D/. 12th January 1911 
of Property Act (1882j, S. 1 

included*.' 6 * in ‘ ercil '' ~ . . 

8 Jr 1 ? " traDsforee of “ny interest" 

c ud . 8 ,be ,orm iossee. • ip 32 C 1 

—P.,. Pr °F« rl y Act (1882), s 1 

giv 'n 0 ,?' n .' H *° reversion < 

give notice to quit, 

titwiV U » 1 i? ° f BDB " 8h law that the person , 
Ued to the immediate reveraioa of the demi 


premises is the proper person to give notice to 
quit is applicable tj India 43 I. C. *210, fV>//. 

IP :--*2 C n 

(c) Transfer of Property Act (1882), Ss. 106 
and 103 — Landlord is not bound to inform 
tenant of assignment — Assignee of land¬ 
lord's interest can give notice to quit. 

In a suit for recovery of rent and ejectment 
from the house it appeared that the defendants 
were monthly tenants of a bouse belonging to 
one H On 1st October 1917 //. leased the house 
to the plaintiff, who on 10th February 1916 gave 
defendants a notice to vacate the house before 
Gth March. The defendants refused to recognize 
plaintiff as their landlord: 

Held: lhat the plaintiff was entitled to serve 
the defendants with a notice to quit the house 
and that it was not necessary for the l.iudlord to 
inform the defendants that he bad lea-ed the 
hou«e to the plaintiff. IP 3*2 0 1] 

Mehr Chand Mahajan for Jayan 
Nath —for Appellant.. 

Balwant Rai —for Respondent. 

Judgment. — Tho defendants are 
monthly tenants in a house belonging to 
Ilari Porshad. The latter leased tho 
house to the plaintiff on 1st October 19 J 7. 
The plaintiff on 16th February 1918 ga.o 
the defendants a notice to vacate the 
house before 16th March. The defendants 
replied that they had no knowledge of 
the plaintiff’s lease, and that they did 
not recognize him as tho landlord. Then 
at the plaintiff ’9 instauco the owner of 
the house sent a notice to the defendants 
on 23rd March to quit the -house in a 
week. As tho defendants did not comply 
with tho notice, the plaintiff brought the 
present suit for ejectment and for 
Rs. 79-12-0 on account of rent. Tho first 
Court passed a deoreo for ejectment and 
for Rs. 17-14-6 on account of reut. On the 
defendants' appeal the District Judge 
altered the decree for rent to one for 
Rs. 19-2 0, and dismissed the claim for 
ejectment. Tho plaintiff has appealed to 
this Court. The only question is as to 
the validity of the notice given by the 
plaintiff on 16th February 1918, as it is 
not contended on his behalf that tho 
notice given by the landlord on 23rd 
March to quit the house in a week was a 
valid one. The learned District Judge 
holds that the defendants were not obii- 
gad to accept any one as their new land¬ 
lord without due intimation from the old 
landlord, and that they were therefore 
entitled to treat the notice of lGth Fobru- 
ary as a nullity. This is not a correct 
view It is laid down on p. 1701 of 
Gour s Law of Transfer, Edn. 4, that no 
notice is required to be given of an assign¬ 
ment, and Counsel for the respondents. 
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has not cited any authority to the 

con fcrarv. 

• 

As to the right of the plaintiff 
to give the defendants notice to quit, 
this appears to he clear from S. 109,’ 
1. P. Act. A lease of immovable 
property, is, as is defined in S. 105, a 
transfer of a right toenjoy such property, 
and S. 10 ( J provides that if the lessor 
transfers the property leased or any part 
thereof or any part of his interest there- 
in. the transferee, in the absence of a 
contract to the contrary, shall possess all 
the rights of the lessor as to the property 
transferred. It has also been held in 
Manikkam Pillai v lialhnasami Nadar 
(l) that the rule of English law that the 
person entitled to the immediate rever¬ 
sion of the demised premises is the proper 
person to give notice to quit is applicable 
jto India, and that the words "transferee 
of any interest" in S. 1C9, T. P. Act 
include the term lessee. Counsel for 
the respondents relies on the words "in 
the absence of a contract to the contrary" 
in S. 109, and contends that by the 
terms of the plaintiff’s lease, it was only 
his lessor who could havo the tenant 
ejected, and that therefore ho alone, and 
not the plaintiff, could give notice to the 
defendants to quit. I do not agree with 
this contention. The material words in 
the lease executed by the plaintiff* are: 

"Jo kirayidnr is wakt abad Inin unsemakan 
khati knrane ka aur kirnya wasul knrne ka 
nut jit ko ikhliytr hoya. ayar koi mnkan khati 
tin knre to mnlik ko khati knraknr data hoy a, 
aur in nmkanat ka mam null kirayn lene ka 
mustahik It tiny a jo kirayadar sc milega, aur 
khati knranc ke bad tiyndati kirny t ka aur 
tobdili kirayidaran ka tttujh ko ikhtiyir hoya.” 

The first sentence clearly gives the 
jilaintilT tiro right to oject the tenants, 
and that right is not taken away by the 
second sentenco, which gives the plaintiff 
the further right, where a tenant refuses 
to quit, of calling upon the owner to 
eject him. I hold therefore that the 
plaintiff was entitled to servo the defen¬ 
dants with a notico to quit the house, and 
that it was not necessary for the land¬ 
lord to inform tho defendants that lie 
had leased tho heuso to the plaintiff. 

It is argued finally for the defendants 
that the notice, in order to ho valid, 
must ho for a period expiring at tho end 
of the month of the terancy, that it is 
not shown that the tenancy ended on 
15th of the mont h, and that therefo re 

(1) [1918] 43 I. C. 2X0. 
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the notice given to the defendants on 
lbth February to quit the house before 
lbth March was not a valid notice. The 
defendants are however no*, entitle 1 to 
set up this defence now, as they did not 
set it up at the trial. Had tho plea been 
raised at the trial, the plaintiff might 
have been able to prove that the defeu 
(Lints* tenancy ended on 15th of tho 
month. The notice must be held to be, 
valid, and I accordingly accept the appeal 1 
aDd give the plaintiff a decree for the 
ejectment of the defendants from the 
house in addition to the decree for 
Rs. 19-2.0 passed by the lower appellate 
Court. The defendants will pay the 
plaintiff’s costs in proportion to tho 
decree in the first Court, and full costs 
in tho lower appellate Court and this 
Court. 

R.M./R.K Appeal accepted. 
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Suadi Lal, J. 

Mahomed Hussain and another —Ds 
fendants—Petitioners. 

vs. 

Mahomed Usman and others— Plain, 
tiffs—Opposite Parties. 

Civil Revn. No. 171 of 1919, Decided on 
18th July 1919, from order of Dist. 
Julge. Delhi, 11th Novomher 1918. 

Civil P. C. (1908), 0.41, Rr. 19 and 21- 
Appeal dismissed in default—Application for 
review of order dismissing appeal and for 
setting aside ex parte order deciding cross¬ 
objections—Order dismissing applications is 
not appealable and revision is competent. 

A decree for redemption of a garden having 
been passed against two minors, they appealed 
to the Distiict Judge praying for enhancement 
of tho amount awarded to them, while tho plain¬ 
tiffs preferred cross-objections contending tint 
they were entitled to the possession of the pro¬ 
perty without any payment at all Tho minors' 
appeal was dismissed for default and tho cross- 
objections were accepted cx parte. The defen¬ 
dants then mado two applications, ouo for ft 
review of the order dismissing tho appeal in 
default and the other for setting aside tho ox parto 
order deciding the cross-obj -ctions. 13 »th the9o 
applications having been rejected, tho defendants 
preferred au application for revision ia tho High 
Court 

Held: (1) that neither of tho orders dismissing 
the two applications was appealable and that the 
defendants were competent to intko an applica¬ 
tion for revision; (‘2) that inasmuch as tho next 
friend of tho minor defendants had not been serv¬ 
ed with a notico of the date fixed, tho order of 
dismissal of appeal for default was prejudicial to 
the minors and could uot be sustained. 

[P 33 C 1] 

Moti Sagar —for Petitioners. 

Baliuant tiai—lov Opposite Parties. 
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Judgment. —On 20th June 1916 the 
Subordinate Judge of Delhi passed against 
two minors, Muhammad Hussain and 
Basir Hussain, a decree for the redemp¬ 
tion of a garden on payment of Ks. 3,796. 
The minors preferred an appeal to the 
District Judge praying for enhancement 
of the amount to he awarded to them, 
and the plainlitTs preferred cross-objec¬ 
tions contending that they were enti¬ 
tled to the possession of the property 
without payment of any money to the 
defendants. On 1st June 1918 the Dis 
trict Judge dismissed the minor’s aiv* ej d 
for default of prosecution: and v,n ^'8 
17th September 1918 he acc^ed the 
cross-objections oxparte, and reduced the 
amount to ho paid to fch* defendants to 
Rs. 84-12-0. On 11th October 1918 the 
defendants made tvo applications one, 
for a review of the order dismissing the 
appeal in default and the other for set¬ 
ting aside the ex parte order deciding 
cross-objections in thoir absence. Both 
these applications were rejected on 11th 
Novombor, and against the orders thus 
passed the defendants have preferred to 
this Court an application for revision. 

Mr. Balwant Rai for the respondents 
raises a preliminary objection that the 
application for revision does not lie, 
because the orders complained of were 
appealable to this Court. This objection 
appears to me to be wholly untenable. 
As stated above, tho defendants applied 
for a review of the order of dismissal for 
default, and I cannot treat thoir applica¬ 
tion as an application under 0. 41, R. 19, 
for the re-admission of the appeal. Iu the 
same way an application for rehearing 
the cross-objections decided ex parte can¬ 
not bo viewed as an application under 
O. 41, R. 21, for the rehearing of an 
appeal which has been heard in the 
absence of tho respondents. I must hold 
that neither of tho orflers passed on 11th 
November was appealable and that the 
defendants are competent to mako an 
application for revision. On the merits 
I have, after perusing the various orders 
passed by the District Judge prior to 1st 
Juno 1918, reached the conclusion that 
the minors’ appeal should not have been 
dismissed for default. There can be little 
doubt that their next friend, who was 
their father, had not been served with a 
notice of the date fixed for the hearing 

ni. • ; 0 ^ ppea affcor remand by the 
Chief Court, and, considering that tho 
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appellants were minors, the District 
Judge should have appointed another 
person to prosecute the appeal, if lie was 
of opinion that their father was inten-i 
tionally avoiding the service of the! 
notice. It is the duty of the Court to 
protect the interns of the minors, and 
1 do not thint' that I can endorse the; 
order of dismissal for default which is 
obviously prejudicial to the minors. I 
therefore set it aside, and direct 
me District Judge to hear the appeal on 
tho merits. It appears that one of the 
appellants has now become sui juris and 
can prosecute tho appeal on his behalf 
and can also act on behalf of his min r '*' 
brother. 

As regards tire ex parte having oi tho 
cross-objections, it is suilicient to say 
that tho point involved in both tho 
appeal and the cross-objections is the 
same, viz., the amount to ho paid by the 
mortgagoisv i:o the mortgagees. In these 
circumstances i insider it unnecessary 
to refer to the irregularly hi tho pro¬ 
cedure of tho lower appellate Court to 
which the learned vakil for the peti¬ 
tioners has invited my attention, because 
it is obvious that the appeal preferred by 
the minors cannot be adjudicated upon, 
as long as the dooision accepting cross¬ 
objections remains undisturbed. There 
can be no doubt that both the appeal and 
the cross-objections should ho decided to¬ 
gether, and I direct tho District Judge 
accordingly. I leave the partios to hear 
their own costs in this Court. 

R.M'/R.K. Case remanded . 
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Chf.vis, J. 

Tharnman Singh — Defendant - 
pellant. 


- Ap- 


v. 


Sunt nod anothet PlainLiff ami Defeu- 
dants—Respondents. 

Second Appeal No. 1709 of 1918, De¬ 
cided on lGtl\ February 1919 

(«) Custom (Punjob)—Alienation— Ances- 
trol land sold to poy off father’s debts-Sole 
cannot be avoided. 

A man who 1ms sold a portion of his uuccstml 
land to poy ofl his father’s debts cannot subso- 
quently avoid tho solo moroly on tho plea that 
the salo wosnot tor necessity. IP o, n n 

(b) Custom (Punjab) A lie not ion of once,- 
trol land by mother to pay off father’s debts 
— Property con be recovered by minor 
without being mode to poy anything 

, . h ° wcver j s not bound to recognize l,(s 

father s debts as a charge on the ancestral land 



34 Lahore Thamman Singh 

and therefore where a portion of a minor’s ances¬ 
tral land is sold by his mother to pay off his 
father’s debts, the minor is entitled to recover 
the property without being made to pay any¬ 
thing. iP 34 C 2] 

Sheo Narain —for Appellant. 

Nanak Chand —lor Respondents. 

Judgment. —On 12th June 1911 the 
land in suit was sold to 'Ibamroan Singh 
for Rs. 814 by a registered dt*d of sale 
executed by Santa and his mother Mfc. 
Kahno, the latter acting on behalt of 
her minor son, Ramditta. Ramdittt. 
and Santa now sue to recover the land, 
alleging that the sale was without neces¬ 
sity and not for the benefit of the minor. 
The lower Courts have found that the 
sale executed in order to pay off 
debts due by the father of Ramditta and 
Santa. As regards Santa, it is clear that 
he was a major at the time of the sale 
but the lower Courts regard him as a 
simpleton, who was under the thumb of 
his father's creditor and that he 

was overreached and under undue 

influence. ^ Ramditta, the lower 
Courts hold that he is not liable as the 
consideration for the sale was merely 
unsecured debts left by bis father for 
which the ancestral land was not charge¬ 
able. The first Court hold that the 
plaintiff's should refund the benefit which 
they have received and gave a decree for 
possession on payment of Rs. 814. The 
learned District Judge on appeal held, 
that there was no legal obligation on the 
plaintiffs to pay their father’s debts and 
that there was no consideration for the 
sale, and so they were entitled to regain 
possession without any payment. The 
yendee appeals to this Court. 

So far as Santa’s share of the land is 
concerned, I think the decision of the 
lower Courts cannot 6tand. Santa no 
doubt had not long been a major when 
the sale deed was executed, but apart 
from the question whether by agricultural 
custom unsecured debts cannot be re¬ 
garded as a charge on ancestral land, 
there is a moral obligation on a son to 
discharge his father's debts; and if the 
son chose to do so. 1 do not see how he 
can now turn round and seek to avoid 
the sale. I can find no evidence of any 
sort which in my opinion proves that 
Santa was overreached in any way. At 
the time when thesaledeed was executed, 
it was the general impression that an¬ 
cestral land was liable for the debts of 
the last owner, and though that impres- 
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sion has now been removed by the publi¬ 
cation of Jagdip Singh v. Bawa Naraiti 
Singh (l), still even that ruling is no 
authority for the proposition that a 
man who has sold a portion of his land 
to ray off his father s debts can undo 
the sale merely on the plea that the sale 
was not for necessity. 1 note too that 
it is not a case of the whole estate being 
sold. It is admitted before me that 
plaintiffs have plenty of laud left. The 
appeal must therefore succeed so far as 
Santa's share in the land is concerned. 

as regards the share of Ramditta, 
who \»as a minor at the time of the sale, 
the deci&ion seems to me to he correct. 

The minoi was not hound to recognize 
his father’s deb^s as being a charge on 
the ancestral lani\, and his mother was 
not authorized to a\»enate the land in 
discharge of these debts. In fact all that 
counsel for the appellant urges as re¬ 
gards the share of Ramditta is that since 
this appeal was lodged, Ramditta has died 
sonless and is now represented by his 
brother Santa. So it is urged that Santa, 
having joined in the sale, cannot now 
seek to avoid it even as regards his 
brother’s share. The only authority 
quoted in support of this is Iiam Chunder 
v. Iiam Jeelun (2). The facts of that 
case however were quite different from 
those of the present case, as in that case 
there was no question of a party dying 
during the pendency of appeal. It was 
rather a case of certain parties to a suit 
being held to bo estopped by reason of 
their conduct during a previous suit. 
The appellant is seeking to set aside the 
decree of the lower Court, and in order 
to succeed, I think, he should be able to 
prove that that decree is in some way 
incorrect. So far as Ramditta’s share is 
concerned, it is not contended that the 
decree passed was an incorrect one. It is 
merely urged that" circumstances have 
since arisen which if they had arisen 
earlier would have altered the decree. 
This however in my opinion makes no 
difference to the correctness of the decree. 
If Ramditta had lived to the present day 
and subsequently died after recovering his 
share of the land, that share would un¬ 
doubtedly have passed to his brother 
Santa and the present appellant would 
not have been able to claim that the 

(1) [1912] 4 P. R. 1913=15 I. C. 866 (F.B.). 

(2) 11869] 12 W. R. 427. 
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case should be reopened. So far then as 
Raraditta’s share in concerned I think, 
the District Judge’s decision is a correct 
one and I uphold it. 

The result is that the appeal is ac¬ 
cepted in part and the decree is reduced 
to one for possession of one-half of the 
land. The parties shall bear their own 
costs in all Courts. 

r.M./r.k. Appeal partly accepted. 
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Abdgl Raoof, J. 

J iwana —Defendant—Petitioner. 

v. 

Malk Chand — Plaintiff — Opposite 
Party. 

Civil Revn. No. 819 of 1918, Decided 
on 18th February 1919, from decree of 
Senior Sub-Judge, Shahpur, D/- 13th 
May 1918. 

Conlracl Act (9 of 1872), S. 23-Money 
paid under agreement opposed to public 
policy—Agreement unperformed—Money can 
be recovered. 

A porson who has paid money under an agree¬ 
ment which ifl void as opposod to public policy 
may recover back the money so paid while the 
agreement is still unperformed. (P 95 n 91 

Pr °i mi9Cl his daughtor to 

the plaintiff and on tho faith of that promiso 
tho plaintiff paid a sum of nioo. r »- tula.ilo 
dant. Subsequently tho defendant refused to 
carry out tho agreement and the plaintiff brought 
a suit to recover the amount paid by him to tho 
dofondant. 

Held-, that the plaintiff wa 9 ontitled to reco¬ 
ver tho sum advanced by him inasmuch as the 
agreement, although void under S. 23 hod not 
boon performed. [p 95 q g] 

Nand Lai —for Petitioner. 

C. L. Gulati —for Opposite Party. 

Judgment.— The plaintiff brought a 
suit for tho recovery of Rs. 300, with in- 
teroat, on the allegation that on 14th 
December 1911 the defendant borrowed 
the sum under hia signature in the plain- 
tiff a bahi. Various pleas were raised by 
the defendant by way of defence to the 
suit. It has been found by both the 
Oourfcs below that the defendant had 
promised to marry his daughter to the 
plaintiff and the plaintiff had made an 
advance of Rs. 300 on the faith of that 
promise. The Court of first instance 

£"S« a 'J 00 ™ 8 , fch<S P r »nc»P*l sum 

Rs. 300 only and did no allow any inte¬ 
rest or costs to the plaintiff. Both the 

Cnnrf 8 a rff a the lower appellate 

Id and ., Defa “ d . ant a appeal was dismiss¬ 
ed and the plaintiff’s appeal was partly 

deoreed, the appellate Court holding that 


the plaintiff was entitled to costs also. 
The present petition for revision has 
been filed by the defendant, and it has 
been argued that the suit was not main¬ 
tainable inasmuch as the contract to give 
the daughter in marriage was an illegal 
contract, and no suit could be based upon 
that contract. S. 23, Contract Act is re¬ 
lied upon. Tho -uit on the face of it is 
notone for the enforcement of any ille¬ 
gal agreement. It is a suit merely for the 
non-performance of the promiso on the 
part of the defendant. In support of his 
argument tho learned counsel for tho ap¬ 
pellant relied upon Eira v. Jouala Das 
(l) and contended that inasmuch as tho 
contract was illegal, the present suit was 
not maintainable. That was not what 
was held in that case. The learned Judge 
who decided that case based his judgment 
on the finding that a betrothal had taken 
place and that the promised girl had died 
before she could be married. He was of 
opinion that the agreement had partly 
boon performed. Tho concluding words 
of his judgment are: 

“ Holding thon that plaintiff advanced the 
moooy claimed to defendant as consideration for 
an i legal promise whioh was performod either in 
whole or in part, according to the view taken 
I decide that tho plaintiff fe entitled to no relief 
* ad dismiss the appeal . 11 • 

tho case of Eahna v. Ll,; ^nok J ‘! >“ 
That eminent Judge observer ft r 
p. 295: *ti 

“ I have no difficulty however in holding tu 
* person who has paid money under an agree¬ 
ment which is void as opposed to publio policy 
may recover back the monoy so paid while 
tho agreement is still unperformod; although ho 
cannot do so aftorwards." 6 

The deoision of Mr. LeRossignol is in 
full accord with this opinion of Plow- 
den. J. In the present case the defen¬ 
dant admitted that he had married his 
daughter to another man, and therefore 
he had disabled himself from perform 
mg the contract altogether. The plain 
tiff was therefore entitled to sue for the 
money advanced. The judgment of the 
, °urt below is therefore oorreot. The 
learned counsel has however argued that 

mt 9 ba - r ° d b , y thraa *•«•’ imi¬ 
tation There is no force in this conten¬ 
tion. In the first place the point does 
not appear to have been pressed in the 
lower >ppelUt ! _q ourl . 4 “ pUi “““ 

(1) [19161 27 l7o. 1008. ' --- 

(2) [1879] 106 P. R. 1870. 
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ofleet was taken in the memorandum of 
appeal tiled in the Court below, but it 
was evidently never pressed. There is 
no indication in the judgment of the 
lower appellate Court that any argument 
was addressed on the plea of limitation 
before that Court. I find that there was 
good reason for the plea not being press- 
ed. The defendant was examined in this 
case and ho deposed that ho married his 
daughter to another man on 16th Maghar 
Sambat 1972. This date corresponded to 
1st December 1915. The present suit 
was filed on 7th October 1916. It was 
therefore within timo from the date of 
the breach of the contract. The applica¬ 
tion for revision must be dismissed and 

it is dismissed with costs. 

r.M./R.k. _ Appeal dismissed. 
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Scott-Smith, J- 

Sanun ll«m and others— Defendants 

Appellants. 

\ • 

Allah Bakhsh and another— Plaintiffs 

- n 0 . 1 th March 1919, from decree of 
St Tu 4e Multan, D/. 20th July 1916. 

dans of Muzoffarg® ®} Je *t son—Alienation 
of minor devolves^on^.^ or legal purposes 

by giinrJ»* n 

i* valid- , 1(l h cnl cdao8 of Muzaffargarb District, 
Am0 dcath of a father the guardianship of the 
on l> and property of bis minor children de¬ 
volves on his eldest son. if adult Such guardian 
U entitled to alienate the property of the minor 
for payment of the debts of the minor s fathers, 
for the^roarriago or maintenance of the minor or 
for an object directly advantageous to fhom.nor. 

( b ) Riwajiam - Entries in. from strong 

pi Td^i"i?lT F 0 «b“‘‘.°”ord prepared by a 
m.hlie officer in discharge of his duties and under 

are not opposed to tl g [P 37 0 1, 2] 

C °"Sovind Das for Appellants. 

? a 7S^T-Io E the PO suR n out of which 
the “present appeal arises . the 

td 

?; 8 ai'° B Sian and that the alienation 


was not for their benefit. The first Court 
dismissed the suit, holding that Ghulam 
Muhammad was a lawful guardian and 
that the alienation was for valid neces¬ 
sity. In arriving at this conclusion it 
relied upon an entry in the riwajiam ap¬ 
plicable to all Mussulmans of the district, 
to the effect that on the death of the 
father guardianship of the person and 
property of the minor children devolves 
on the eldest brother, if adult, and upon 
a further provision in the same riwajiam 
that a guardian may sell or mortgage 
property for the benefit of his ward, 
Sheikh Amir Ali, who heard the appeal, 
was of opinion that the entry in the 
riwajiam, which was unsupported by in¬ 
stances, was insufficient to prove the 
existence of the custom put forward by 
the defendants, and, accepting the appeal, 
decreed the plaintiffs’ claim with costs 
throughout. He did not give any finding 
as to whether there was any necessity 
for the alienation or whether the minors 
had derived any benefit tnerefrom. 

The present appeal has been filed upon 
a certificate granted by the proaent Dis¬ 
trict Judge, and the quostion for decision 
is whether any custom exists contrary to 
the plaintiffs' personal law in virtue of 
„u;„I, brother as the lawful guar¬ 

dian of the minors had authority to alien¬ 
ate their land for a necessary purpose. 
Bhagat Govind Das, in arguing the case 
for the appellants, relies upon tho Custo¬ 
mary law of the Muzaffargarh District, 
compiled by Pandit Lfari Kishen Ivaul, 
Settlement Collector, in 1903. 1 he sec¬ 

tion dealing with guardianship and mino¬ 
rity and with the powers of guardians 
will be found at pp 24 to 26 of the com¬ 
pilation. The answer to question 2 given 
at p. 25 is a 3 follows: 

"All Mussulmans state: Ou the death of the; 
father the guardianship of the person and the 
property of minor children devolves on tho eldest 
brother if adult." 

The answer to question 4 given at 
p. 26 is: 

“A guardian may mortgage or sell the move- 
able or immovable property for payment of debts 
of his ward's father for the marriage or main-1 
tenanco of the ward or for an object directly nd-| 
vantageous to tho v»ard. 

There is no exception given in respect 
of either of those answers, all tribes con¬ 
curring in them. The author s preface 
shows that this volume of Customary 
law was compiled with great care and 
the author himself states that the Code 
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may be taken as an authoritative state¬ 
ment of the customs of the various tribes 
in the Muzaffargarh District. No doubt 
there are certain rulings of this Court 
which lay down that any entry in a 
riwajiam unsupported by instances is not 
of itself very strong evidence in proof of 
a custom. Counsel for the appellants 
however refers to Beg v. Allah Ditla (l) 
in which their Lordships held that the 
entry in the riwajiam in favour of the 
succession of a daughter’s son whose father 
was a khanadamad, in preference to 
collaterals was a strong piece of evidence 
in support of such custom which it lay 
upon the plaintiff’s collaterals to rebut. 
The entry in the riwajiam produced in 
that case was also unsupported by in¬ 
stances, but their Lordships of the Privy 
Council pointed out that it was a public 
record prepared by a public officer in dis¬ 
charge of Ins duties and under Govern, 
ment rules, and that the statements con¬ 
tained in it formed a strong piece of evi¬ 
dence in support of custom. This judg¬ 
ment was considered by a Division Bench 
of this Court in the case reported as 
Wazira v. Alary an (2), wherein it was 
hold following Chhuttan v. Hazari Lai 
(3), that statements in a riwajiam when 
opposed to general custom can carry very 
little weight unless supported by in¬ 
stances and that consequently the entries 
in the riwajiam of the Gujranwala Dis¬ 
trict in favour of the special custom re¬ 
lied on by the plaintiff’s collaterals un¬ 
supported by instances were insufficient 
to establish that custom, such riwajiam 
havin gmoreovor been imperfectly com¬ 
piled. 


Now in the present case it cannot I 
said that the riwajiam was imperfect: 
compiled. Moreover according to custo 
generally prevailing in the Punjab 
guardian in the case of Hindus and Sikl 
can alienate his ward’s property for 
necessary purpose. It can hardly 1 
said that the custom alleged in the pri 
sent case is one contrary to the idet 
as generally prevalent amongst agricu 
turists in this province. The custom 
certainty contrary to the porsonal law < 
Mahoroedans, but following the Priv 
Council ruling Beg v. Allah Ditia (l), 
mu3fc hold tbat the entries in h 


(1) A. I. R. 1916 P. 0. 129=44 Gal 74 Q- 
, n . LA 89=38 I. 0. 364 (P. 0 ) 

U017) 84 P. R. 1917=42 I. 0. 968 
(8) 11916] 7 P. R. 1916=80 I; 0. 22. 


Muzaffargarh riwajiam set forth above 
are strong evidence in proof of the 
existence of the alleged custom and 
are quite sufficient to shift the onus on 
to the plaintiffs. The plaintiffs have 
no doubt produced a judicial decision 
dated 25th June 1912 which is in their 
favour, but it is only one by a Munsif in 
which it was held that it had not been 
proved to the effect that a brother was 
guardian by custom. The Munsif in that 
case referred to the fact that the entry 
in the riwajiam was unsupported by in¬ 
stances. The oral evidence produced by 
the parties is not of much importance, 
and 1 hold that the onus has been shifted 
on to the plaintiffs and that they have not 
discharged it. I therefore accept the 
appeal and setting aside the order of 
lower appellate Court remand the case 
thereto for redecision of the appeal. It 
will be necessary for it to come to a 
finding on the question of necessity. 
Stamp in this Court will be refunded and 
other costs will be costs in the case. 

R.M./R.K. Appeal accepted. 
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Shadi Lal, J. 

Maqbul Ahmad —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 407 of 1919, De¬ 
cided on 21st July 1919, from order of 
Dist. Magistrate, K&rnal, D/- 21st Feb¬ 
ruary 1919. 

(a) Criminal P. C. (1898), Se. 202 and 476 
—No evidence recorded except statement of 
complainant—No reasons recorded for hold¬ 
ing complaint as false—Order for prosecu¬ 
tion under Penal Code, S. 211 is not justified. 

It is doubtful whether an investigation undor 
S. 202 can bo regarded as a judicial proceeding 
and may bo used for supporting an order under 
S. 476 of tho Oodo. 

Where a Magistrate did not himself give any 
reasons for holding that a complaint was false 
and did not record auy evidouce except tho 
st.Uernont of the complainant, and proceeding 
entirely upon tho result of tho investigation, 
under S. 202, ordorod the prosecution of the oom- 
plamont undor S. 211, I. P. O. 

Held : that tho order could not be sustained. 

ip go /j n 

(b) Criminal P. C (1898). S. 476-Com- 
plainant not allowed to adduce hi. evidence 

Strong reasons are necessary to justify 
order under S. 476. 

Whoro a complainant is not allowed to adduce 

0 ™ J * mce support of hia com¬ 
plaint, exceptionally strong reasons aro required 
to justify on order against him undor S. 470. 

[P 38 0 1] 
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Ghulam Basul —for Petitioner. 

Judgment.— The District Magistrate’s 
order under S. 476, Criminal P. C., 
directing the prosecution of the peti¬ 
tioner Maqbal Ahmad is open to several 
objections. In the first place, the Magis¬ 
trate does not himself give any reason 
for holding that the complaint of the 
petitioner is false. Further, it appears 
that lie did not record any evidence ex¬ 
cept the statement of the complainant,and 
proceeded entirely upon the result of the 
investigation made under S. 202, Crimi- 
'nal P. C., by Chaudri Niamat Khan, a 
Magistrate of the First Class. It is 
doubtful whether an investigation under 
S. 202, Criminal P. C., can be regarded 
as a judicial proceeding and may be used 
for supporting an order under S. 476; 
vide Kachi Madar Labhai t In re (l) and 
Bapu v. Bapu (2). 

Mr. Ghulam Rasul also invites my at¬ 
tention to the fact that the complainant 
was not allowed to adduce the whole of 
his evidence in support of his complaint 
and it is clear that in a case of that kind 
exceptionally strong reasons are required 
to justify an order under S. 476 ; vide 
Kachi MadarLabhai t Inre (l). It is also 
contended on the strength of the obser¬ 
vations contained, in All Muhammad v. 
Emperor (3). that the District Magis¬ 
trate, who was himself a Magistrate of 
the First Class, was not competent to 
direct another Magistrate of the First 
Class to make an investigation under 
S. 202, Criminal P. C., because the latter 
Magistrate was not subordinate to the 
former, and that the result of the investi¬ 
gation so made cannot be utilized for the 
purpose of ordering the prosecution of the 
petitioner. I need not pronounce any 
final opinion on the subject, because I 
am clear that the order complained of 
cannot be sustained. I accordingly ac¬ 
cept the application for revision and 
quash the order under S. 476. 

r.M./r.K. Application accepted. 

(1) non] 10 i. c. gh ). 

(2) (.1912] 39 Mad. 750=14 I C. 305. (F. B.) 

(3) [1911] 2 P. R. 1912 Cr. = 12 I. C. 515. 

A. I. R. 1919 Lahore 38 

Petman, J. 

Shah Jahaii —Appellant. 

v. 

Inayat Shah and others— Respondents. 

Second Appeal No. 3112 of 1918, De¬ 
cided on 17th May 1919. 


(a) Civil P. C. (5 of 1908), S. 105-Inter- 
locutory order—Right to attack propriety 
and correctness in appeal is not deprived. 

The right conferred by S. 105, Civil P. C., is 
unqualified and by complying with the direc¬ 
tions or findings of an intermediate order a 
plaintiff is not deprived of the right to raise in 
appeal the question of the propriety of such order 
and to attack its correctness. [P 39 C 1) 

(b) Civil P. C. (5 of 1908), S. 105—Inter¬ 
locutory order—Compliance with order under 
penalty of having suit dismissed—Appellant 
is not debarred from contesting in appeal — 
Compliance is not voluntary. 

Plaintiff sued for possession by partition of 
definitely marked portions of certain premises, 
but was ordered to amend his plaint so as to in¬ 
clude the whole of the premises uudor the 
penalty of having his suit dismissed. He amended 
his plaint accordingly. The first Court held that 
certain party were not liable to* be partitioned. 
In appeal the plaintiff attacked the order direc¬ 
ting amendment of the plaint. The District 
Judge held that by complying with the order 
the plaintiff had divested himself of the right to 
dispute any part of the premises beiog included 
in the property to be partitioned. ^The plaintiff 
thereupon filed a second appeal to the High Court: 

Held : that the plaintiff’s compliance not 
being a voluntary one, he could go behind the 
order directing amendment of the plaint and 
that tho lower appellate Court erred in not con¬ 
sidering and deciding whether ibis order was 
correct. [P 39 C 1) 

Fakir Chand —for Appellant. 

Bam Lai for Dalip Singh —for Res¬ 
pondents. 

Order.— The plaintiff-appellant insti¬ 
tuted a suit for one-fourth share by parti¬ 
tion of certain portions of premises. In 
his original plaint his claim related to 
the parts marked A and B on the plan 
on the record. In an amended plaint 
his claim related to the parts marked A, 
B, C, D and E. Thereafter, on the 
ground that other parts of the premises 
were joint and that a claim could not be 
made in respect of a portion only, the 
plaintiff was ordered, by an order dated 
30th April 1917 to amend his plaint 30 
as to include tho whole of the premises 
under the penalty, in the case of default 
of having his suit dismissed. The pro¬ 
per order would have been one of rejec¬ 
tion and not dismissal. The plaintiff 
amended his plaint accordingly. It was 
no doubt, open to the plaintiff to elect 
not to amend further and to appeal from 
tho rejection of his plaint. 

One of the defendants, Inayat Shah, 
claimed tho parts marked A and C as his 
exclusive property by virtuo of his being 
the muttawali of the khankha adjoin¬ 
ing A. The first Court held, inter alia, 
that the parts marked A and C were 
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wakf and not liable to be partitioned. 
The plaintiff appealed and in his third 
ground of appeal attacked the order of 
the first Court dated 30th April 1917. 
The lower appellate Court held that, by 
complying with the order of the first 
Court instead of letting his suit he dis¬ 
missed and then appealing from the dis¬ 
missal (which it held the proper coarse 
to be adopted) and by presenting the 
plaint in its final form, the plaintiff had 
divested himself of the right to dispute 
any part of the premises being included 
in the property to be partitioned. 

No authority is given for this decision. 
which appears to be incorrect. Under 
S. 588, Civil P. C., of 1882 an appeal 
was given from an order directing the 
amendment of a plaint, bat this right 
was not maintained by the present Code 
which by S. 105 merely gives the right 
to attack such an order in the appeal 
from the decree in suit. The right con¬ 
ferred is unqualified and there is nothing 
to support the contention that by com¬ 
plying with the directions or findings of 
an intermediate order a plaintiff is de¬ 
prived of the right to raise the question 
in appeal and to attack the correctness 
,of the order. It appears to mo that a 
plaintiff is not compelled to run the risk 
of losing the whole suit by allowing hU 
plaint to bo rejected, as ho well might 
under the law of limitation. The result 
of failure on appeal might be disastrous. 
A compliance under the oiroumstancos of 
this case cannot be regarded as a purely 
voluntary one. No authority has been 
quoted to me, nor apparently does any 
exist, that, under such circumstances, a 
plaintiff cannot go behind an order for 
amendment, whilst S. 105 of the Code 
apparently gives him the right to do so. 

I hold therefore that the lower appellate 
Court erred in not considering and de¬ 
ciding whether the order of the first 
Court dated 30th April 1917 was correct, 
lhe plaintiff appellant was entitled to 
ihave a decision of tho lower appellate 
uourt on the question whether tho parts 

of the premises alleged by him to be his 
exclusive property were of that desorip- 

a!?rf n 2- Wh S her fcheorder of tho first 

Sdnt an amend ™nt of the 

Plaint was correct. 

JSSSJt s ' I06 ,°' the 0od814 "°“ ld 

M y ?U ano ™ aloaa that, Whereas a 

^\ la V he n i hfc fc ° ap P 0al from a de¬ 
cree based on a finding of faot, he should 


have no such right, except by allowing 
the Court to reject his plaint, and pos¬ 
sibly run considerable risk where the 
finding of fact results nob in a decree but 
merely in an in fcerraediateorintsrlocutory 
order. Ia addition to the above I find 
that the lower appellate Court has fallen 
into substantial errors. In dealing with 
grounds 2 and 3 of the appeal together, 
it was under the erroneous idea that the 
plaiutiff was contending that the parts 
of the premises marked A and C ought 
not to have been included in the property 
to he partitioned, and that the appellant 
was precluded from this contention by 
the order of the first Court dated 30th 
April 1917. As explained above, the 
plaintiff’s claim prior to that order had 
been for the partition of these parts. He 
objected to the inclusion of entirely 
different parts which defendant 2 desired 
to include. Grounds 2 and 3 of tho 
appeal related to distinct matters. 
Ground 2 challenged the finding of the 
first Court with regard to the parts of 
the premises hold to be wakf. As to this 
the lower appellate Court remarks : 

“ Counsel for both sides addressed to me some 
eloquent argumonts on lhe question whothor 
part of the property is a kbankah and wakf. 
I regret that I overlooked nt tho time tho fact 
that this point was not mentioned in the grounds 
of appeal and so does not arise. However tho 
contention that parts of the disputed area 
are wakf was only brought forward on tho as¬ 
sumption that the decision of 3Cth April 1917 
could now be set asido. As I hold that it cannot 
it is unnecessary for me to deal with the point. M 

The above remarks show an entire 
misconception-of the case of the appel¬ 
lant. It is clear that ground 2 of tho 
appeal did raise tho question whether 
the parts marked A and C wore wakf 
and the order of the first Court of 
30th April 1917 wa* not in respect of 
these parts hut in respect of parts which 
the plaintiff had not included in hi9 
plaint. The plaintiff prayed for the 
partition of parts A and 0, and this 
prayer had been refused by the first 
Court on the ground that those parts 
were wakf. The plaintiff-appellant was 
entitled to contest the finding of the first 
Court on this point. 

For the reasons stated above I remand 
the case to the lower appellate Court and 
direct it to re-hear the appeal in respect 
of grounds 2 and 3 of the appeal insti¬ 
tuted by the appellant in that Court in 
the light of the above remarks and to 
decide the matters raised thereby and to 
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return its findings to this Court by an 
early date. 

R.M./R.K. Case remanded. 

A. I. R. 1919 Lahore 40 (1) 

Mart i neat, J. 

Shiv Dev Singh —Petitioner. 

v. 

Jai Dam and another —Opposite 
Tarties. 

Civil Revn. No. 670 of 1918, Decided 
on 2$th February 1919, from order of 
Sub-Judge, First Class, Lahore. D - 13th 
July 1918. 

Custom (Punjab —Alienation— father — 
Son has no interest in redemption — Suit to 
enforce mortgage — Son is not entitled to be 
impleaded—Civil P. C. 5 of 190S), O 34, 
R 1. 

Coder Hindu law a son is co-parcener, an 
owner of the ancestral property along with his 
father and other members of the family. Coder 
Customary law a son has no right cf ownership 
in his father's lifetime. He has only a rever¬ 
sionary interest in the property and aright to 
protect that interest by interfering to prevent 
unnecessary alienations. This limited interest 
that he possesses is not such an interest a< is 
contemplated by O. 34, R. 1. Therefore where a 
mortgagee brings a suit to enforce the mortgage, 
the mortgagor's son is not entitled to be made a 
party to the suit. [P 40 C 1] 

Sewa Ram Singh —ior Petitioner. 

Jai Gopal Sethi —for Opposite Parties. 

Judgment.—The plaintiff has brought 
a suit for the sale of property mortgaged 
by the defendant. The latter’s son ap¬ 
plies to this Court for revision of an 
order of the Subordinate Judge refusing 
to make him a party to the suit. O. 34, 
R. 1, Civil P. C., requires that all per¬ 
sons having an interest either in the 
mortgage security or in the right of re¬ 
demption shall be joined as parties to 
any suit relating to the mortgage, and it 
is contended for tlie applicant that he 
has an interest in the mortgage security. 

Rulings base! on Hindu law aVe not in 
point, a3 the applicant is admittedly 
{governed by custom. Under the Hindu 
law the son is a co-parcener, an owner of 
the ancestral property along with his 
father and other members of the joint 
family. Under the Customary law the 
son has no right of ownership in his 
father's lifetime. He has only a rever¬ 
sionary interest in the property, and a 
right to protect that interest by inter¬ 
fering to prevent unnecessary alienations. 
I do not think that the limited interest 
that he possesses is such an interest as is 
contemplated by O. 34, R. 1, and I hold 


therefore that the applicant is not a ne¬ 
cessary ] arty in the suit. 

I dismiss this application with costs. 

R.M./R.K. Petition dismissed . 

A. 1. R. 1919 Lahore 40 (2) 

Dcndas. J. 

lit. Indi and another —Defendants— 
Appellants. 

v. 

Ghania and another —Plaintiff and De¬ 
fendants—Respondents. 

Second Appeal No. 481 of 1919, De¬ 
cided on 11th June 1919, from decree 
of Dist. Judge, Hcshiarpur, D/- 4th Janu¬ 
ary 1919 

a Hindu Law — Guardianship — Minor 
daughter—Mother is natural guardian after 
father—Re marriage recognized by custom — 
Right of guardianship is not lost. 

Under Hindu law the mother is, after the 
father, the natural legal gaardian of her minor 
daughter and she does not lose her right by re¬ 
marriage in any case when such remarriage is 
recognized as valid by custom. LP 41 C 1] 

b Hindu Law — Guardianship — Minor 
daughter—Paternal grandfather cannot be 
appointed as guardian in presence of mother 
unless for minor’s welfare. 

Unless it can be shown that the welfare of a 
female minor is being neglected by the mother, 
it is not permissible to appoint the paternal 
grandfather as guardian of the person of the 
minor and to allow him to remove the girl from 
the custody of the mother. IP 41 C 2] 

(c) Hindu Law — Marriage — Mother has 
right to marry her daughter in presence of 
paternal grandfather. 

A Hindu mother can effect a valid marriage 
for her daughter even in the presence of the 
paternal grandfather. IP 41 C 1] 

Sewn Ram Singh —for Appellants. 

U. D. Bkalla —for Respondents. 

Judgment. —The case will be the 
clearer by a reference to the genealogy 
below : 

TEHLA 

_ ! _ 

l I 

Sister of = Ghania, Saba 

Suba plaintifl 

I * I 

(l)Labbu = Mt. Indi, = (2) -Ginda 
| defendant defendant. 

Ml. Banti, defendant. 

The parties are Hindu Jats of the 

Iloshiarpur District. The defendant, 
Mt. Inii, was first married to Labhu by 
whom she had a daughter, Mt. Banti. 
On Labhu's death some 13 years ago she 
ramarried Ganda, taking her infant 

daughter with her, and the girl has lived 
with her mother in Gandas house for 
12 or 13 years. A suit has now been 
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brought by the girl's paternal grandfather 
Ghania, for a declaration that he has a 
prior right to Mt. Indi to give Mb. Banti 
in marriage; he has also applied to he 
appointed'guardian of the person of Mt. 
Banti and has been successful in both 
proceedings, whilst Mt. Incli’s appeal in 
the declaratory suit has been dismissed 
by the learned District Judge. Mt. Indi 
has again appealed to this Court both 
in the suit and in the guardianship pro¬ 
ceedings. The parties are Hindu Jats 
and the decision should follow their 
custom if any definite custom can be 
ascertained, failing which it is permis¬ 
sible to fall back on their personal law. 


Now there can be no doubt that under 
Hindu law the mother is, after the 
father, the natural and legal guardian of 
her minor daughter and she does not lose 
her right by 'remarriage in any case 
where such remarriage is recognized as 
’valid by custom : Mayne’s Hindu Law, 
Edn. 8, p. 276; Bam Krishna’s Hindu 
Law, Yol. 2, pp. 40G.407, Nur Bibi v. 
Mehran (l) and Ganga Prasad v. Rama - 
srey (2). This proposition is supported 
by much authority and is hardly open to 
question, whilst among Jats the custom 
of the remarriage of widows is certainly 
common and the validity of Mt. Indi’s 
marriage to Ganda has not been denied. 
|Unless therefore it can ho shown that 
the welfare of the minor is being neg¬ 
lected by her mother, it certainly does 
not appear to be permissible to appoint 
tbe grandfather as guardian of the per¬ 
son of the minor and to allow him to re¬ 
move the girl from the custody of her 
mother The rule that the mother or a 
maternal grandmother has the better 
title to the guardianship of a girl has 
been followed in many published deci- 
s.ons e. g.. Fatima v. Rani (3). a case 
from Delhi, and Amlo v. Ganga Sakai (4) 
a Punjab case, where the maternal grand¬ 
mother was preferred to the father’s father 

mal { y \ Sa ™ (5) where the 

even »hi g f ra ° dmoth . er was preferred to 
oven the father. As there does not 

an , y rea30n suppose that 
18 neglecting the welfare of her 

the sinW q , foI i ? W8 tl,at ^e order of 
fcj^^iorSubo^^Judge appointing 

44 p - R - 1887 * 

fV\ 98 0a l* 862=10 I. C GO 
(3) [19161 23 I.O. 607. ’ ° 9 ' 

(4/11918)18 1. C. Ml. 

(6) [1907J 29 All. 210. . 


Ghania as guardian of the person of 
Mt. Banti is nob maintainable and must 
be set aside. 

To turn to the question of the right 
of the grandfather to give the girl in 
marriage. In the judgment of the learned 
District Judge some expressions appear 
from which it might be inferred that be¬ 
fore him the original preferential right 
of the grandfather to select a husband 
for the girl was admitted. Nevertheless 
the ground of appeal in the District 
Court go so far as to deny the grand¬ 
father's right and in the grounds pre¬ 
ferred to this Court it is not admitted : 
whilst in argument it is contended that 
in any case the grandfather has entirely 
neglected his granddaughter until the 
time when lie thinks that ho can derive 
some personal advantage from her dis¬ 
posal in marriage, that ho is not in¬ 
terested in her welfare and has therefore 
forfeited his right, even supposing that 
any such right ever existed. The text 
on which the grandfather’s claim might 
be based is given in Mayno (Edn. 8), 
p. 101 : 

"A father shall give his daughter in marriage 
hin\self or a brother with the father’s consent or 
a grandfather, maternal uncle or relatives In 
default of all these the mother, if sho is quali¬ 
fied. * 


mo view nas However been taken in 
Madras that the object of placing the 
male relation before the mother was 
merely to supply the protection and 
advice which the Hindu system consi¬ 
dered to he necessary on account of the 
dependent condition of women, which 
dependence has now practically ceased 
to bo enforced by the law. In a recent 
decision the text has been discussed, and 
the conclusion arrived at that the mother 
is entitled to so decided a voice in the 
selection of the bridegroom that sho can 
effect a valid marriage for her daughter 
even in the presence of the paternal 
grandfather, and oven though it be not 
shown that he has neglected his duties : 
Rangana ikammal v. Ramanuja Aiyan- 
yar (6). In Bombay the view has been 
taken that the text refers to the cere¬ 
monial duties at the girl’s marriage, 
which ara laid upon the paternal rela¬ 
tives as a matter of duty and which are 
not ordinarily to he performed by a 
woman. In the selection of the bride¬ 
groom, which is a different matter, the 
mot her must be consul ted ; and the text 
- (6) 11911] 35 Mad. 728=11 I. O. 570. ~ 
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inculcates on the paternal relative a 
duty, hut does not confer a right: Bax 
Bamkore v. J amnadas Mulchand (7). 

In the Punjab it has been held that the 
mother alone can effect a valid marriage 
of her daughter [ Maya Devi v. Bam 
Chand (8) and in Bombay that a marri¬ 
age so performed is not invalidated even 
by the absence of the father's consent : 
Mulchand v. Bhudhia (0). The autho¬ 
rities quoted above certainly do not lead 
to the conclusion that the text must be 
interpreted as conferring a right on the 
grandfather to dispose of the girl in 
marriage in opposition to the wishes of 
the mother, and although there is a judg¬ 
ment in the Punjab [Narain Das\. Ml. 
Gurdevi(lO)} to the effect that the mother 
is not eutitlod to entirely disregard the 
wishes of her husband s collaterals, this 
was a limitation placed on the view ex¬ 
pressed by the local commissioner that 
the mother has full authority. 

It is at least difficult to see why a girl 
should bo liable to be taken away from 
her natural guardian and disposed of by 
a possibly distant kinsman, and there 
does not appear to be any judicial au¬ 
thority for this view, at least none -has 
been quoted. In the absence therefore 
of any great preponderance of evidence 
proving a custom to the contrary, the 
conclusion from judicial decisions would 
appear to be that the mother has a pre¬ 
ferential right to select a bridegroom or 
at least that the grandfather cannot dis¬ 
pose of the girl in opposition to her 
wishes. From this it would follow that 
the grandfather is not entitled to the 
declaration sought, and taking this view 
I accept the appeal and dismiss the suit 
with costs throughout. 

r M./R.K. __ _ _ Appeal accepted. 

(7) [19121 37 Bom. 18=17 I. C. 95. 

(8) [19151 20 P. R. 191G=31 I. C. 194. 

(9) [18981 22 Bom. 812. 

(10) [1884] G4 P. R. 1**84. 
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Petman, J. 

Bhan Singh— Defendant—Appellant. 

v. 

Gokal Chand —Plaintiff —Respondent. 

Second Appeal No. 574 of 1919, Deci¬ 
ded on 27th May 1919, from decree of 
Dist. Judge, Amritsar, D/- 4th December 

l9 (i) Limitation Act (9 of 1908). S.^ 5— 
Second appeal— Time spent in obtaining 
copy of first Court s judgment can be allowed 


— Failure to file copy of decree makes ap¬ 
peal invalid —Cross-appeals —Matterin issue 
same —Dismissal of one appeal operates as 
res judicata— Mere error in weighing evi¬ 
dence is not sufficient ground for second 
appeal —Civil P. C. (5 of 1908). Ss, 11, 100 
and 0.41.R. 1. 

Plaintiff sued defendant for the recovery of 
Its. 9*25 principal and Its. 412*8-0 interest on a 
bahi entry alleging that the defendant owed him 
Rs. 725 on a previous bahi account that that bahi 
had been lost and that Its. 100 bad been advanc¬ 
ed at the time of the defendants signing the 
entry sued on. The Rs. 725 were 'made up of 
three items, viz, Rs. 150, Rs. 310 and Rs. 225. 
The first Court holding that the items of Its. 150 
and 350 had not been proved gave plaintiff a 
decree for Rs. 325 with inteiest at2 per cent 
per annm making a total of Rs. 448 8-0. Both 
parties appealed. The District judge wrote a 
judgment covering both appeals and dismissed 
the defendant’s appeal and accepted that of the 
plaintiff allowing him Rs. 825 principal and 
Rs. 2G4 interest. Separate decrees were giveu 
in the two appeals. The defendant preferred a 
second appeal to the High Cpurt and attached 
copies of the judgment of the 1st Court, the two 
judgments in appeal aud the decree in the plain¬ 
tiff’s appeal but no copy of the decree in his own 

a! //e/*i:( 1) that tho appellant was entitled to 
an extension of the period of limitation jto the 
extent of the time occupied in obtaining a copy 
of the 1st Court’s judgment; [P43, C lj 

(2) that inasmuch as no copy of the lower ap¬ 
pellate Court decree in the defendant’s appeal 
to that Court had been filed there was no valid 
appeal in the High Court from that decree; So 

1\ U. 19C5, Dist. l p _ 43 . ( - 

(3) that on the geucral principles of tho doctrine 

of res judicata the present appeal was barred in 
respect of Rs. 448-8-0, inasmuch as tho sum was 
directlv in issue in tho defendant’s appeal 
lower appellate Court; IP 44 C 44 

( 4 ) that the findings as to the items of as. li>u 
and Rs. 350 were conclusive and a mere alleged 
error in weighing evidence was not a 

ground for second appeal. I 1 4 4 . l L ] 

(b) Evidence Act (1872), S. 92, Proviso 2- 

Entry in bahi-Evidence of oral agreement to 
pay interest is admissible. 

Evidence relating to an oral agreement entered 
in a bahi to pay interest is admissible under tne 
2nd proviso to S 92, Evidence Act, and the ex¬ 
istence of such an agreement is a question o 
fact which cannot be considered in second ap¬ 
peal: 10 I.C. 31b, Dist. IP 45 014 

Kharak Stngh—lor Appellant. 

Praduman Da$— for Respondent. 

Judgment —The facts necessary to 

be mentioned for the purposes of this 
second appeal are that the plain tin-res¬ 
pondent instituted a suit against the de- 
fendant-appellant for the recovery ot 
Rs. 825 principal and Rs. 412-8-0 interest 
on a bahi entry executed by tbe defen¬ 
dant. The plaintiff’s case was that tne 
defendant owed him Rs. 725 on * pr l 
vious bahi account and that b * h> 
been lost while Rs. 100 had been 
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advanced to the defendant at the 
time of signing the entry of Rs. 825. 
now sued on. The Rs. 725 were made 
up of three items, namely, Rs. 150, 
Rs. 350 and Rs. 225. The first Court 
held that the plaintiff had failed to prove 
the items of Rs. 150 and Rs. 350, and 
gave him a decree for Rs. 325 with in¬ 
terest at 2 per cent per annum making 
a total oi Rs. 448-8-0. Both parties ap¬ 
pealed; the appeal of the defendant being 
No. 345 of 1918 and that of plaintiff 351 
of 1918. The lower appellate Court 
wrote a judgment in Appeal No. 345 co¬ 
vering both appeals and thereby he dis¬ 
missed the defendant's appeal No. 345 
and accepted the plaintiffs’appeal No. 351 
allowing the latter Rs. 825 principal and 
Bs. 264 interest or a total of Rs. 1,089. 
The usual brief judgment was also writ¬ 
ten in Appeal No. 351, wherein the plain¬ 
tiff’s appeal was accepted for the reasons 
given in Appeal No. 345. Separate de¬ 
crees were given in the two appeals. To 
his grounds of second appeal in this Court 
the appellant attached copies of the judg¬ 
ment of the first Court, the two judg¬ 
ments in appeal and of the decree in Ap¬ 
peal No. 351, but no copy of the decree 
in Appeal No. 345. 

lor the plaintiff-respondent various 
preliminary objections are raised. The 
first is that the appeal is barred by time. 
In reply it is contended that the appeal 
is not barred if the time occupied in 
obtaining a copy of the first Court's 
judgment is allowed and it is prayed that 
this be allowed. Although at present the 
attaching of the copy of the first Court’s 
judgment with the appeal is not a rule 
of Court it is a practice which is observ¬ 
ed and insisted upon. The advantages 
of having a copy of the first Court’s judg¬ 
ment attached to the appeal are so ob¬ 
vious that it is probable that the matter 
will be provided for in the rules. Under 
b. 5, Lim. Act, I allow an extension of 
the period of limitation as prayed for. 
ibe next preliminary objection is that 
there ,8 no legal and valid appeal before 
this Court in respect of the decree passed 

Ifttn p P ° al f N k°‘ 346 1Q the lower appel- 

beoan30 a copy of that decree 

JSSJliS’SSPr? 7 fc , h8 gr0Dnds of thia 

appeal and that therefore the decree in 

ht fchatT 18 “ al and the items covered 
/ u eea [ 6 rea judicata an* can¬ 


on O. 41, R. 1, Civil P. C. and a number 
of authorities including C\ v. C. & B. (l). 
For the appellant it is contended in re¬ 
ply that it is not necessary that copies 
of both the appeals should accompany 
the grounds of appeal in a consolidated 
judgment and reliance is placed on Jogal 
Kishore v. Chammo (2). 

It is clear that for the reasons urged I 
by the respondent there is no valid ap¬ 
peal in this Court from the decree in 
Appeal No. 345 but that to my mind, 
does not conclude the matter. The de¬ 
cision in Jogal Ki shore v. Chammo (2). 
relied on by the appellant is not on all 
fours with the present case. In that 
case two suits for pre-emption were in¬ 
stituted by two rival pre-eroptors against 
the same defendant in respect of the 
same property. Both cases were tried 
together and disposed of by one judgment. 
One plaintiff was granted a decree giving 
her the right to pre-empt within a cer¬ 
tain time and the other was granted a 
decree giving him the same right on the 
failure of the first. The head *note is 
apparently wrong in stating that the 
same decree was given and that each pro- 
omptor was impleaded as a defendant in 
the suit of the other but that is not 
material for the present purpose. The 
latter plaintiff appealed only from the 
deoree in his own suit and the lower ap. 
pollato Court hold that the existence of 
the other judgment and decree which had 
become final were a bar to the appeal and 
dismissed it. It was held by a Full 
Bench of the Chief Court of the Punjab, 
whilst admitting that the question was 
one of difficulty that it was not necessary 
to appeal from both the decrees. But 
that case is distinguishable. In the pre¬ 
sent case the two appeals in the lower 
appellate Court were distinct and rela¬ 
ted to different subject-matters. In Ap¬ 
peal No. 345 the defendant's claim was 
that the plaintiff was not entitled to the 
sum of Rs. 448.8-0 which had boen al¬ 
lowed him by the first Court, and in Ap¬ 
peal No. 351 the plaintiff claimed that 
he was entitled to Rs. 500 and interest 
whioh tho first Court had disallowed. 

The law of res judica in relation to 
two simultaneous decrees between the 
same parties is a difficult subject and tho 
High Courts in India have not held the 
same views, and I may add that beyond 
merely referring me to the judgment in 

W 11905] 85 P. R. 1905. ~ 
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Jcgal Kishore v. Chammo (2), no at¬ 
tempt has been made to argue the 
point involved and no authority has 
been cited dealing with circumstances 
similar to the present. It appears to me 
on the general principles of the law of 
res judicata that the present appeal in 
respect of Rs. 448 8-0 is barred. It 
would be convenient here to state that 
the decree in Appeal No. 351, a copy of 
which has been attached, is not merely 
for the further sum of Rs. 500 and in¬ 
terest claimed in that appeal but includes 
the sum of Rs. 448 8 0 which is the sub¬ 
ject-matter of Appeal No. 345, and grants 
a decree for Rs. 1,089. It might he 
argued for the appellant that the present 
appeal arises out of the original suit for 
Rs. 825 and interest and that the ques¬ 
tion in issue between the parties in both 
the first and the lower appellate Courts 
was whether that money was duo or not 
and that a decree having ultimately been 
passed * against him for Rs. 1.089, he is 
entitle ^ to raise all questions permitted 
in second appeal included in, or covered 
by that decree and that he is so entitled 
irrespective of the fact that there may 
bo another simultaneous decree which 
purported to modify the decree of the 
first Court and dismissed his appeal No. 
345. But in my opinion, the proper test 
is not the Contents of a decree. We have 
to see what was the matter directly and 
substantially in issue in appeal No. 345, 
and the only matter there in issue rela¬ 
ted to the sum of Rs. 448-8-0. The deci¬ 
sion was against the defendant-appellant 
and as I have already hold that there is 
jno valid appeal before this Court in res¬ 
pect of appeal No. 345, it follows that 
the decision is final and this appeal in 
respect of the Rs. 448-8 0 is barred a9 
res judicata. The matter in issue in ap¬ 
peal No. 351 was different, and it can 
make no difference that both matters 
were dealt with by the same judgment, 
through as explained there are two judg¬ 
ments, and the decree in Appeal No. 351 
included the Rs. 448-8-0. 

The third preliminary objection is that 
no second appeal lies in respect of tho 
items of Rs. 150 and Rs. 350, that mere 
alleged error in weighing evidence is in¬ 
sufficient and that the findings as to these 
items are one of fact. The appellant 
cont3nds that there is no evidence what¬ 
ever oil the record in support of the find¬ 
ings, inasmuch as the statement of the 


plaintiff relied on by the Court was not 
made as a witness but as a party and no 
opportunity was given to cross-examine 
him. The record does not bear out the 
contention. The plaintiff was examined 
after the issues were fixed on a day fixed 
for evidence, be was given the number 1 
and tho real witness was n urn bored 2. 
He was not cross-examined but that is 
immaterial. I hold no second appeal lies 
in respect of these items. There remains 
only tho question raised by the appellant 
regarding the liability to pay interest. 
He contends that the bahi entry of 
Rs. 825 contains no reference to interest 
and that under S. 92, Evidence Act, the 
evidence of witnesses, who allege that it 
was settled at the time that interest was 
to be paid, is inadmissible, that there 
are no preceding transactions between 
the parties from which an agreement to 
pay interest can bo implied, nor is there 
any direct evidence on tho point and that 
the plaintiff has admitted that no in¬ 
terest was agreed to or fixed at tho time 
of borrowing tho Rs. 150 and Rs 350. 
Reliance was placed on Bur a v. M a ilia 
Shah (3), Raghu Mai v. Bandu (4) and 
Ki.shore Chand v. Gurditta Mai (5). It 
is also urged that the circumstances were 
peculiar as tho defendant was suspected 
of being a party to the destruction of the 
previous bahi and that tho probabilities 
are that ho was induced to sign a fresh 
account on the advance of another Rs. 100 
and the promise that no interest would 
ho charged and that otherwise there is no 
explanation of an omission to make any 
entry as to interest. The respondent 
contends that Rs. 123 out of the total 
amount of interest allowed is part of the 
Rs. 448-8-0 and cannot bo gone into, and 
I hold that this contention is correct, 
lie also contends that the item of Rs. 225 
is admittedly made up of Rs. 220 princi¬ 
pal and Rs. 25 interest, from which an 
implied agreement with regard to tho 
payment of interest can lie implied. 

The question of interest has been some¬ 
what perfunctorily dealt with by both 
the lower Courts. The finding of the 
first Court is not very clearly expressed, 
hut what it apparently found was that 
the plaintiff had proved that at the time 
tho entries relating to the Rs. 825 were 
made, thcro was an oral agreement bet- 


(3) 1.19011 101 P. R. 1901. 

(4) 11003] 110 P. R. 1008. 

(5) 11011] 52 P. R- 1911=10 1.0. 31 o. 
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weon tho parties that interest was to he 
paid, but that the rate of interest had 
either not been agreed upon, or had not 
been proved. The lower appellate Court 
in effect accepts this lindin'' and also 
holds that the rato of iuterost allowed 
is reasonable. The contention of the 
appellant that evidence regarding the oral 
agreement is inadmissible under S. 92, 
Evidence Act, is untenable. The judg¬ 
ment in Kishore Chant/ v. GurdtUa Mai 
(5) relied on by him in ’support of his 
contention is inapplicable. The grounds 
of that decision are that the instruments 
sued on were shah jog hundis drawn 
with the utmost formality and could not 
he regarded but as documents of a very 
formal nature and that therefore the alle¬ 
ged oral agreement as to interest on which 
the hundis were silent, was not saved by 
Prov. 2, S. 92, Evidence Act. The con¬ 
cluding words of that proviso, which are 
very material, are as follows: 

“In consideriug whothcr or not this proviso 
applies the Court shall havo regard to the degree 
of formality of the document." 

Entries in bah is cannot be said to hear 
any formal character and may he of vari¬ 
ous deceptions. I hold therefore that 
the evidence relating to an oral agreement 
to pay interest isadmissiblounder Prov. 2, 
S. 92, Evidence Act and that the ex¬ 
istence of such an agreement is a ques- 
tion of fact which cannot be considered 
in second appoal. For the above reasons 
I dismiss the appeal wifcn costs through¬ 
out. 

R.M /ll.K. Appeal dismissed.' 
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Martineau, J. 

lnnt Shambar Appel- 

v. 

Mt. Parbati Plaintiff—Respondent. 
Miso First Appeal No: 2271 of 1918 
Decided on 18th December 1918, from 

Jut? r i918 Dl8t ' Jud8e> D ° Ihi ' D/ - 

r p„ rt , Tta <* 

Ocbind Da,-,or Appellant. CP46 ° 21 
H. D. Kiireshi for Respondent. 


Judgment.—Jagdish Rai was adjudge ! 
to bo of unsound mind, and Bishambar 
Nath was appointed manager of his 
estate. On an application made hy Mt. 
Parbati, the guardian of the person of the 
lunatic, under S. 80, Act 1 of 1912, for 
the removal of the manager, and for the 
appointment of another person in his 
place for the purpose of selling the luna¬ 
tic's house, the District Judge has passed 
an order for the house to he sold. Bish¬ 
ambar Nath appeals. There is no need 
to go into the question whether it is de¬ 
sirable or not that the house should he 
sold, or whether, as the learned District 
Judge finds. Bishambar Nath lias been 
mismanaging the property of the lunatic, 
as the appeal must succeed ou the ground 
that the learned District Judge had no 
power to order the house to be sold. 
Under Oh. 5. Act 4 of 1912, where a! 
manager of the lunatic's estate has been 
appointed, the Court has no power tOi 
alienate any portion of it. It is only the 
manager who can do so, with the permis-' 
sion of the Court. If the appellant isi 
mismanaging the estate and is not a fit 
person to remain in charge of it the Court 
may, under S. 80 (l) of the Act. remove 
him and appoint some one else in his 
place. This is in fact wlmt the respon¬ 
dent asked the Court to do, hut instead 
of passing au order under S. 80 the lower 
Court has ordered the sale of the pro¬ 
perty, which it was not competent to do 
I cannot agroe with the contention of 
counsel for the respondent that the order 
should he regarded as one for the removal 
of the manager. Although tho objection 
that the order is illegal was not taken in 
the grounds of appeal, it is one which 
cannot he ignored. Holding that tho 
lower Court s order was ultra vire 3 i ac 

cept the appeal and set aside the order. 
This will not debar tho District Judge 
from taking action under S.80, if he finds 
that there is suffioiont cause for doing so 
Tho parties will hear their own costs. 

R.M./ll.K. Appeal accepted. 
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Rattigan, C. J. 

Labliu Ram Defendant—Appellant. 

PwraitCfmHi-Plaintiff-Rea^^e^ 

Second Appeal No. 2562 of 1918 Deci 
ded on 14th March 1919, from order of 

1918 ’ IUae0, Lud Uftna * D/ ' 19th Jund 



46 Lahore 


Labku Ram v. Puran Chand (Rabtigan, C. J.) 1919 


Provincial Insolvency Act (1907), S. 37 
—Payment made by debtor of his own ac¬ 
cord and without any sort of pressure is 
fraudulent preference—Payment to creditor 
on eve of bankruptcy — Presumption is of 
preference—Burden of proof is on creditor. 

An insolvency Court is justified in holding 
that a payment to a creditor made by a person, 
who at the time of such payment is unable to 
pay his debts, must be taken as a payment with 
a view to prefer that creditor, if it is established 
that the payment is made of the debtor's own 
accord not in the ordinary course of business, 
and without any sort of pressure being brought 
to bear upon him. IP 47 C 1] 

In any event if a man on the eve of bankruptcy 
«r makes a payment to a particular creditor, the 
presumption immediately arises that he makes 
» that payment with the dominant view of giving 
a preference to that creditor over his other 
creditors. The fact that the debtor was insolvent 
\^ten he made the payment, and knew that ho 
was insolvent, caus.s the onus of proof to shift, 
and it i3 for the creditor to whom the payment 
has been made to show that the payment was 
not made with a view to prefer him. IP 47 C 1, 2) 

Amin Chand—ior Appellant. 

Jaggan Nath —for Respondent. 

Judgment. — The question which I 
have to decide is whether a payment of 
Rs. 50o made to the appellant Labbu 
Ram on 11th December 1916 by Urarao 
Singh was “a payment by a person unable 
to pay his debts '’ in favour of a creditor 
with a view of giving that creditor a pre¬ 
ference over other creditors, and as such 
void and fraudulent within the meaning 
of S. 37, Provincial Insolvency Act of 
1907 ? The payment was (as stated) 
made on 11th December 1916 and on 17th 
January 1917 Rai Sahib Lala Murli Dhar, 
a creditor, presented an application under 
S. 6 of the Act for the adjudication of 
Umrao Singh as an insolvent. The pay¬ 
ment was thus made within three months 
of the date on which the petition was 
presented, and on 28th May 1917, Umrao 
Singh was adjudged an insolvent upon 
the said petition. It is abundantly clear 
from the evidence on the record that 
Umrao Singh was in very straitened and 
embarrassed circumstances for some con¬ 
siderable time prior to December 19 L6 
and unable to pay his creditors in full. 
It is also established that he owes a very 
large sum of money to numerous credi¬ 
tors. In these circumstances the receiver 
appointed by the Court has applied for 
the avoidance of the payment to Labbu 
Ram and prays that the latter should 
be ordered to refund the money paid to 
him to the receiver. This application is 
toado under S. 37 of the Act, and the Dis¬ 
trict Judge has held that the payment 


amounted to a clear case of fraudulent pre¬ 
ference, and he accordingly directed Labbu 
Ram to refund the sum of Rs. 500 to the 
receiver for pro rata distribution among 
all the creditors including himself. From 
this order Labbu Ram has appealed to 
this Court and I havo heard arguments at 
length by counsel on his bohalf and on 
behalf of the respondent receiver. The 
law upon the question before me is stated 
as follows in Halshury’s Laws of England, 
Vol. 2, para. 471 : 

“In order that a transaction may be set 
aside as a fraudulent preference, it is 
necessary to prove that it was carried 
out with the substantial or dominant 
view of giving the creditor a preference 
over the other creditors. This need nob 
he the primary result aimed at. It is 
sufficient that it should he the object 
aimed at in bringing about that primary 
result. If the transaction can properly 
bo referred to some other motive than 
that of giving the creditor paid a pre¬ 
ference over the other creditors, the pay¬ 
ment is not fraudulent and void, for it 
is from the iutention on the part of the 
debtor to act in fraud of the law, that is 
to prevont the distribution of the bank¬ 
rupt’s property ratoably among all his 
creditors, that the invalidity of the tran¬ 


saction arises. 

"In ascertaining whether the giving of 
preference, that is, putting the creditor 
in a better positiou relatively to the 
other creditors than that in which he 


would bo placed by the bankruptcy law, 
was the dominant view in the debtor s 
mind, the proper test to ho applied is : 
Was the act done voluntarily? A question, 
the solution of which depends primarily 
on the inquiry : From which party did 
the proposition originate ? A voluntary 
disposition is an act moving from the 
debtor ; a voluntary payment is a pay¬ 
ment simply by the act and will of the 
party making it ; if there is anything to 
interfere with or control this will, then 
it is not a voluntary payment. The ques¬ 
tion always is: Did the thing move from 
the debtor or from the creditor ? Hit 
moves entirely from the debtor in the 
sense that it was his spontaneous act, un¬ 
influenced by any circumstances whicU 
tend to rebut the presumption that tne 
bankrupt made a distinction among his 
creditors, then the transaction will do 
held to be a fraudulent preference^ On 
the other hand, if the proposal for the 
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payment or disposition of the property 
comes entirely from the creditor and is 
not collusive, the transaction will stand. 

“That the transaction was not the spon¬ 
taneous act of the debtor can best be 
established by proving that it was the 
result of pressure brought to bear on the 
debtor, either by a creditor in the ordi¬ 
nary sense or by a surety. The pressure 
must be real ; the debtor must have been 
under some genuine apprehension; it must 
have been operative on his mind, and the 
dominant influence affecting it : the tran¬ 
saction must have been entered into by 
reason of it, and it must not have been 
fraudulent. 

"In every case the state of mind of the 
debtor is the paramount consideration. 
The intention or view to prefer the cre¬ 
ditor as the causa causans of the debtor’s 
conduct is the cardinal point round which 
the whole question turns ; if that inten¬ 
tion be shown not to have existed, it is 
of no importance that the creditor had 
knowledge of the dobtor’9 insolvency or 
that the debt was not due ; nor for this 
purpose is it true that the debtor must 
be taken to have intended the natural 
consequences of his act.*' 

Speaking generally, I think the autho¬ 
rity support the view that the words 
with a view of giving such creditor a 
preference over the other creditors" bear 
the same meaning that the word "volun- 
tari y was construed to have in the old 
Bankraptoy Act in England, seo as to this 

c f, t Sft B ° Uand • E * r>«r!e, 

7 V* (1) ' and that a Court is 
justi6ed in holding that the payment to 
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marked in another case : Eaton Sc Co., 
In re, Yiney , Ex parte (3) that : 

‘the fact’ that the debtors were insolvent when 
they made the payment, and know that they 
were insolvent, causes tho onus of proof to shift, 
and it is for tho respondent to show that the 
payment was not made with a view to prefer 
him.** 

The law on the subject being as stated 
above, the question arises whether in the 
present case the payment to Labbu Rain 
was fraudulent and void within the mean¬ 
ing of S. 37 of the Act. A 9 I have already 
pointed out, Umrao Singh was at the 
time hopelessly bankrupt, and according 
to Labbu Ram himself the payment wai 
made by Umrao Singh of his own accord 
and without any sort of pressure beinj( 
pot upon him. In these circumstances 
it was for Labbu Ram to prove that the 
payment did not fall within tho purview 
of S. 37 of tho Act, and this, I must hold, 
he has failed to establish. I accordingly 
dissmiss this appeal with costs. 

k.M./r.K. Appeal dismissed. 

(3) 11897] 2 Q. B. 16. --— 

A. I. R. 1919 Lahore 47 

Rattigan, 0. J. and Martineau, J. 

Mt. Purga Devi — Plaintiff — Appel¬ 
lant. 

v. 

Ram Nath and others— Defendants— 
Respondents. 

First Appeal No. 2521 of 1914 Do 
cidod on 22nd January 1919. from decree 
of Dist. Judge, Jullundur, D/- 30th July 

Art«»* liO M Ac . l(l90S)> Ar,i 49 »"d 62- 
Ar‘ 62 apphe. to every ca.e where defen¬ 
dant «t time of receipt, in fact or by pre- 

SKfe J aW mon «y plaintiff, 

use It is not confined to case when J.r. 
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nbn that tk* suit in respect of (a) was barred 
by time under Art. 62, and in respect of (c) 
under Art. 4'.), dismissed the suit. The plaintiff 
appealed and did not press ber claim for an in¬ 
junction : 

Held: that the reliefs sought were rightly 
held by the District Judge to be barred under 
Arts. 02 and 41), Sch. 1, Tim. Act. Art. 62 ap¬ 
plies to every case where a defendant at the 
time of receipt, in fact or by presumption or 
fiction of law, receives money to the plaintiff's 
use, and is not confined to cases where the de¬ 
fendant intended to receive the money to such 
use, and as in thisca?e, the plaintiff had al¬ 
leged that she was in law solely entitled to the 
money, the defendant must undoubtedly have 
received the money for her use, and therefore 
the Article applied to bar her claim. 

IP 48 C 2, I* 49 C 11 

Sheo Narain and Gokal Chand Na- 
rang —for Appellant. 

Rambliaj Datta and Brij Lai —for Res- 
poD dents. 

Judgment. —The late Rai Bahadur 
Pandit Bhag Ram, C. I. E , had two 
sons: (1) Mehta Fateh Chand. defendant 
in this case, and (2) Pandit Arnar Nath, 
who died on 3rd December 1900, leaving 
a widow, Mt. Durga Devi, the present 
plaintiff. The suit was instituted on 
2nd November 1912 and according to the 
allegations in the amended plaint (p. 82 
ct seq of the paper-hook), which was 
filed on Gtli February 1913, Pandit Arnar 
Nath at the time of his death was solo 
proprietor of a shop in Jullundur city, 
which was started in Sambit 1958 and 
did business in money lending, dealings 
in silk, otc., and as a commission agency. 
Upon the death of Tandit Arnar Nath. 
Rai Bahadur Pandit Bhag Ram carried 

on the business of the shop as plaintiff s 

agent till his death in February 1903, 
when defendant took possession of the 
shop and all the bahis and account- 
books and thereafter realized a large 
amount of debts from the debtors of 
the firm, including"!our specified debts 
of the total value of Rs. 600; he also 
realized and misappropriated a sum of 
about Rs. 500 due upon certain shares of 
the value of Rs. 5,000 purchased by the 
late Pandit Arnar Nath in the Rajputana 
Printing Company; and further ho took 
possession cf certain documents, includ¬ 
ing a mortgage deed for Rs. 9,000. 
dated 12th February 1907. executed in 
the name of Rai Bahadur Pandit Bhag 
Ram but in reality belonging to the 
estate of Pandit Arnar Nath. The plaint 
assorts that defendant had no right to 
anv of the abovementioned properties as 
he was separate from his brother the 


late Pandit Araar Nath, and that though 
called upon several times by the plain- 
till to pay the amounts realized by him 
and to give up the bahis, documents and 
the mortgage deed, he “put off the matter 
by giving evasive answers and still re¬ 
fuses” to comply with plaintiff’s demand. 
The cause of action is alleged to have 
occurred about two and half years before 
suit, but the plaint does not explain how 
the cause of action arose at that time 
or give any details upon the point. 

The reliefs sought hv plaintiff were: 
(a) recovery of the Rs. 6G0 realized by 
defendant from the four specified debtors 
and the Rs. 500 realized by defendant in 
respect of the shares in the Rajputana 
Printing Company; (b) an injunction 
prohibiting defendant 'from realizing in 
the future nnv debts due to the shop of 
Pandit Arnar Nath; and (c) restoration 
of the bahis, account books, documents 
and the mortgage deed for Rs. 9,000. 
Defendant urgued a number of pleas, 
both on the merits and on technical 
grounds, in bar of the suit and upon the 
pleadings the District Judge framed 12 
issues. The learned Judge has hold that 
the suit is barred by time under Art. 02 
(as regards item (a) of the claim) and 
under Art. 49 (as regards recovery of 
the hooks, documents, mortgage deed, 
etc ) of the Limitation Act, 1908; that 
the claim for an injunction (item (b) of 
the claim) is within time: and that the 
suit is also barred by the provisions of 
O. 2, R. Civil P. C. Ho has accordingly 
dismissed the suit though upon all the 
other issues (which ho has decided ex 
majori cautola) his findings are in plain¬ 
tiff’s favour. Plaintiff has appealed to 
this Court, and wo have heard Mr. Sheo 
Narain’s arguments on her behalf. The 
learned advocate informed us at the 
outset that as Fateh Chand had died 
pendente lite and was now represented 
by a minor son under the guardianship 
of his mother, the claim for an injunc¬ 
tion was no'longer pressed by plaintiff. 

Upon the view we take of the 
case, it is not necessary for us to 
discuss any question other than that ot 
limitation, as wo agree with the learne 
District Judge that the reliefs sought, 
are respectively barrel under Arts. o~, 
and 49, Dim. Act. As regards realizations 
of debts and of dividends upon thoshare* 
in the Rajputana Printing C °™P an 0 y * 
Mr. Sheo Narain argues that Art. 
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and not Art. 62 is applicable to the claim 
inasmuch as there was no contractual 
relationship between the plaintiff and 
th9 defendant, and tlie defendant ad¬ 
mittedly did not in fact receive those 
moneys for tho plaintiff’s use. In sup¬ 
port of his argument the learned advo¬ 
cate relied on Chand Mai v. Sansar 
Chand (l) and Joti Prasad v. Sant Lal 
(2), but it appears to us that those deci¬ 
sions, so far from supporting the appel¬ 
lant’s argument, are rather in favour 
of the view takan by the District Judge. 
It is a well-established principle that 
Art. 62 applies to every case where de¬ 
fendant, at the time of receipt, in fact or 
by presumption or fiction of law, receives 
money to plaintiff's use; and it lias been 
repeatedly held that tho article is not con¬ 
fined to cases where defendant intended 
to receive the money to such use but 
that it extends to all cases where a de¬ 
fendant .has received money which in 
justice and equity belongs to plaintiff 
under circumstances which in law render 
a receipt of it a receipt by defendant to 
plaintift s use. Tho authorities in sup¬ 
port of these propositions will be found 
in Rustomji's Law of Limitation. Edn. 2, 
under Art. 62. In accordance with these 
authorities wo must hold that upon tho 
allegations in the plaint tho defendant 

undoubtedly must be taken to have re¬ 
ceived the moneys for tho use of plain¬ 
tiff, inasmuch as according to her allega¬ 
tions she was in law solely entitled 
thereto. We accordingly agree with the 
District Judge that this claim is barred 
under the said article. 

As regards the claim to recover bahis, 
aocumonts and tho mortgage deed, Mr. 
Shoo Narain himself contended that 
Art. 49 of the Act was applicable. In 
the plaint the allegation is that defen¬ 
dant took possession of the shop and of 
books, etc., therein at the time of Rai 
Bahadur Pandit Bhag Rams death* 
which occurred in 1908. Tho learned 
advocate admitted that plaintiff was 
unable to prove that she had made a 
demand for the recovery of the bahis 
etc., at any particular time prior to suit 

hooks V ° T U9t tak9 ib therefore the 

3 '° fc0 -. w era wrongfuHy taken at the 

time when defendant took possession of 

the shop or, m other words in 1908. 
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L’nder Art. 49 therefore this claim which 
was not preferred till 1912. is clearly 
barred. For the reasons given we hold 
that the suit as a whole is barred by 
limitation and was rightly dismissed. 
The appeal is dismissed with costs. 
R.M./R.K. Appeal dismissed. 
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Wilber force and Martineau, -TJ. 
Manohar Lal— Plaintiff— Appellant. 

v. 

Nasiak Chand— Defendant —Respon¬ 
dent. 

First Appeal No. 577 of 1916, Decided 
on 19th November 1918, from order of 
Senior Sub.Judge, Lahore, D/- 23rd De- 
ceraber 1915. 

_Ci v il P. e.( 1908) s 11-Might and ought 
Partition effected by arbitrators —Sub¬ 
sequent suit for partition of joint property 
besides that dealt with by arbitrators — 
Award does not operate as res judicata—Ad- 
mission in arbitration proceedings being 
gratuitous do not create e.toppel-Omission 

Xb, lv V-!r nce A oe ,*, n ,°* prove Wft!v " 

right—Evidence Act (1 of 1872), S. US. 
Plaintiff instituted tho preseut suit (rr p.arti- 

of°cer°ta?n nth. J °'" t P f° |,0rt >' aud for possession 
inm . « ° r pr °P erty as exclusively his. I n 
a P artlt,0 “ o f some joint property of tho 

them ZV »T , by . arbitrfttors nPPointed by 
l he ;,i a d • h . 6 P la ' nt ' ,I now “Hogod that there 
W h b , v J ,°' n , Property besides that dealt with 
H , i",i. 0rS ’ wh,ch tbe defendant did not 

P rcsen ‘ * ult relat «d to this pro¬ 
perty. The defendant denied that tho suit pro¬ 
perty was joint, and pleaded that tho arbitra- 
tors award, and the deereo thereon, estopped tho 
plaintiff from now alleging that any property 
other than that .Deluded in tho award, was 

h w kh ®- plai “ tifI bnd admitted at tho time 
of the arbitration that tho suit property was tho 
cncIus.'o property of tho defendant, and that ho 
had abandoned his rights in respect of the other 
property claimed by him. Tbo trial Court witb- 
a finding whether tho property 

b -? lnt 4 'I aS J0,ntl disui >ssed thispor- 
tion of tho suit on tbo ground that tho olniutifl 
net haying included tho property uow allcced 

from in n 1 #“ ^ cllUm of 1900 • ho "as debarred 
from suing for it now, the matter being res iudi- 
cata. Tho plajutiff appealed; ^ 

Held: (1) that as tho arbitrators nniflwv* « 
any adjudication nor made anj inqu ry abSu°t 
tho existence of joint property other “ha„ that 
mentioned in the agreement to refer to arbitra¬ 
tion, and were told nothing about the property 

to provo^hat tho plaintiff had" ?«i2d hfcrighU 

how bo camo to knmv *1 >non and 

( 3 ) ‘bat in ‘bo absence of prooffit plain 8 

tiff know at tho time of tho arbitral outL the' 
property was joint, his admission would 
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amount to waiver; the admission beina gratuitous 
could l>e withdrawn, and did not create an ts- 
tor.pel as it did not icad to any change in defen¬ 
dant’s position. IP 50 C 2, P 51 C 1] 

Muhammad Sha/i, Abdul Rashid and 
Mehr Chand —for Appellant. 

Sheo Narain and Tirath Ravi for 
Respondent. 

Judgment. —The plaintiff isthedefen- 
dant’s son, but was adopted by Bhai 
Nand Gopal, who was a brother of the 
defendant's mother. It has been found 
by the lower Court, and the correctness 
of the finding has not been contested be¬ 
fore us, that the defendant lived with 
Nand Gopal and managed bis property 
and that he continued managing it after 
Nand Gopal’s death, which occurred 
in 1S95. In 1909 a partition of some 
joint property of the parties was made 
by arbitrators appointed by them. The 
plaintiff alleges that besides that pro¬ 
perty there was other joint property, 
specified in para. 8 of the plaint, which 
the defendant did not disclose. He sues 
for its partition, and also for possession 
of certain property, moveable and immo¬ 
vable, mentioned in para. Oof the plaint, 
which ho claims as exclusively his, and 
of 3 kanals 16 marlas of land at Kila 
Gujar Singh, mentioned in para. 10, 
which ho says is part of some land that 
was allotted to him at the partition in 
1909. The lower Court has dismissed 
the suit in regard to the property speci¬ 
fied in paras. 8, 9 (c) and (a) and 10 of 
the plaint, and passed a decree only for 
that mentioned in para. 9 (a) and (bj. 
Both parties have appealed. >> >th re¬ 
gard to the claim for partition of the 
property specified in para. 8 of the plaint 
the defendant denied that this property 
was joint, and pleaded that the arbitra¬ 
tors 1 award in 1909 and the decree 
passed thereon estopped tho plaintiff 
from alleging that any property other 
thin that which was includod in the 
^ °rd r 8 joint, that tho plaintiff had 

admitted, at the time of the pa a rt fi!5 
that tho property now claimed as joint 
was the defendant's exclusive property, 
and that he had abandoned his rights 
in respect of the property mentioned in 

° The lower Court,without giving a finding 

a3 to whether tho property mentioned in 
_ O : s joint, has dismissed this por- 
tTon of the claim on the ground that the 
plaintiff, not having included the pro¬ 


perty alleged to bo joint in the claim 
which he made in 1909, is debarred from 
suing for it now, the matter being res 
judicata. The learned Subordinate Judge 
is of opinion that the arbitrators were 
appointed in 1909 to partition the whole 
of the joint property, and not merely the 
specific property mentioned in the award. 
This is against the evidence of Mian 
Jamiat Singh, one of the arbitrators, who 
appears to be a disinterested witness and 
sajs that they were appointed only for 
the purpose of partitioning the property 
mentioned in tho award, and that they 
had not to inquire whether there was 
other joint property. The agreement of 
13th June 1909, by which the parties 
referred the matter to arbitration, did 
not recite that the whole of the joint 
property’was to be partitioned, while in 
tho award given on the following day it 
was stated by tho arbitrators in the pre¬ 
amble that, they had been appointed to 
divide the joint property "given below." 
In any case it is clear that the arbi¬ 
trators neither gave any adjudication nor 
made any inquiry about the existence of 
other joint property, and they wore told 
nothing about tho property mentioned in 
para. 8 of the plaint, so that we cannot 
agree with the lower Court that the 
award of 1909 operates as res judicata so 
as to bar the claim for partition of this 
property. Mr. Sheo Narain on behalf of 
the respondent has in fact not tried to 
support tho lower Court's finding on this 
point, but has argued that tho plain¬ 
tiff accepted tho partition in 1909 as a 
partition of tho whole of the joint pro¬ 
perty, that he did not wish to quarrel 
with his father, and considered some of 
the property to be not worth lighting lor, 
and that so ho dropped his claim to a 
share in the property specified in para. » 
of the plaint. In other words, it is argued 
that the plaintiff is estopped from suing 
for partition of this property by having 
waived his rights. 

In the lower Court, however, waiver 
was not pleaded, except in regard to the 
property mentioned in Cl. (a), para, c 
of the plaint, and the contention now 
put forward in not supported by evidence, 
The statement of Mian Jamiat Smgi, 
the principal witness as to the partition 
in 1909, does not show that tho plaintiff 
gave up his rights in any of tho property. 
Mr. Sheo Narain lays stress on the fact 
that the plaintiff has not gone into 
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witness-box to explain when and how be 
came to know that the property was 
jjoint. But it was for tho defendant to 
prove that the plaintiff had waived his 
rights, and waiver is not to be inferred 
from the plaintiff’s omission to give evi¬ 
dence. Some documents have been re¬ 
ferred to as proof of admissions on the 
plaintiff ’s part. Only two relate to pro¬ 
perty included in para. 8 of the plaint, 
namely: (l) a notice, Ex. D-15, dated 
8 th September 1911, from the plaintiff’s 
pleader to the defendant (p. 212 of the 
printed record); and (2) a receipt.Ex.D.21, 
dated 21st August 1910, executed by 
the plaintiff (p. 217 of the record). 

In these the houses mentioned in 
Cls. (a) and (d), respectively,of para. 8 of 
the plaint are spoken of as the property 
of the defendant. Now, in the first place, 
assuming that the houses in question 
were joint property, it has not been pro¬ 
ved that the plaintiff knew them to be 
joint when the admissions were made, 
and in the absence of proof of such know, 
ledge there could be no waiver. He 
might well have believed that the-defen¬ 
dant, who was managing the property and 
receiving tho rent, was the sole owner. 
In tho second place, the admissions re¬ 
ferred to above were gratuitous admis¬ 
sions which could be withdrawn: see 
Muhammad Imam Ali Knan v. Husain 
A/ia» (1; and they do not create an es¬ 
toppel as they did not lead to any change 
in the defendant’s position. We find no 
evidence to prove that the plaintiff waived 
his rights in tho property or is estopped 
hom suing for partition. It becomes ne¬ 
cessary therefore to determine the issnos 

, the al,eged property 

which the lower Court has left undis! 
posed of. Before dealing with the claim 
to tho remainder of the property in suit 
we remand the case to the lower Court 
under 0 41, R. 25, Civil P. C., for find’ 
lugs to be given on issues S and 10 to 14. 

R.M./r .k._ Case remanded. 

(1) [189D] 26 Cal. 81=26 r.X l6T(P."cT). 

A. I. R. 1919 Lahore 51 

Abdul Raoof, J, 

Waryam Singh Plnintifir-—^Appellant. 
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(a) Registration Act (1908), Ss. 17 and 49— 
S. 17 must be strictly construed. 

Section 17 must be strictly construed, as taken 
in connexion with S. 40 of the Act, it imposes 
serious disqualifications for non-observance of 
registration. Unless a document is clearly 
brought within the purview of the section, it 
should not be excluded from being treated as 
evidence. [P 53 G 2] 

(b) Registration Act (1908), Ss. 2 (7), 17 
and 49—Agreement permitting person to 
occupy land is not lease, nor “undertaking to 
occupy * in S. 2 (7)—Agreement requires no 
registration. 

A mere undertaking to occupy land contained 
in a document will not make the document 
compulsorily registrable, unless some interest or 
right in the thing let is created by the document. 

[P 53 C 1] 

Defendant’s father obtained possession of a 
piece of land under a written agreement from tho 
plaintiff for tho purpose of building a house on 
it, ou the condition that the plaintiff would have 
no power to dispossess him during his life, but 
that on his death, in case of a disagreement bet¬ 
ween his hoi re and the plaintiff the latter would 
have a right to eject them on paying them tho 
price of tho materials: 

Held: that tho agreement wes not a lease in 
any sense, nor was it an undertaking to occupy 
within tho meaning of S. 2 (7), Rcgistraiion Act 
and that inasmuch as it 'created no interest in 

2 registration under 
S. 1/ (d), Registration Act. [p 50 q 2 ] 

S/ecm and Dalip Singh—tor Appel- 
lant. 

Kanioar Narain— for Respondents. 

Judgment. This second appeal arises 
out of a suit for the possession of a piece 
of land on tho following allegations- De 
fondants’ father Sundar Sing!, obtained 
it from the plaintiff for the purpose of 
build,ng a house on it, on the condition 
that the plaintiff would have no power 
to dispossess him during l,is life, but on 
his death in case of a disagreement bob- 
ween hw heirs and the plaintiff, the 
latter would have a right to eject them 
on paying them the price of the mate¬ 
rials It was further agreed that in oase 

lu d ll PU t° RS fc ° th ? va,ue of tb ° mate¬ 
rials the heirs would be at liberfv tn 

remove them and vacate the land. ^ The 

terms of the agreement were reduced 

wrW ng „ nd the present dUpuS “X ° 

to the nature and the terms of this deed 

of agreement. Sundar Singh having died 

a disagrement arose between the parties 

which has given rise to this suit This 

document embodying the terms of the 

agreement was putin evidence th 

relied upon by the plaintiff On 

Pleas raised in defence one of the 

framed by the Court of first Instan , 

whether the document was SSSStuT 

evidence. The document was exiled £ 
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Sundar Singh, in which he set forth con- 
ditions on which he had agreed to build 
on the land. It was contended by the 
defendants that the document came under 
the delinition of a lease and required 
registration under S. 17 (d), Registration 
Act. The learned Munsif of Jullundur 
held that it was merely an agreement and 
did not amount to a lease, and having 
decided the remaining issues also against 
the defendants, ho gave the plaintiff a 
decree for the possession of the land in 
dispute. The defendants were ordered 
to remove the materials within two 
months. In the alternative they wore 
given the right to take the price of the 
materials which was assessed by the 
Court at Rs. 537-4-6, and give up the 
house. Thoy were not satisfied with 
the decision of the Court and preferred an 
appeal to the lower appellate Court and 
raised the following contentions: 

That the agreement was not executed 
by their father, that the deed required 
registration, as (a) it was a lease for 
more than a year, and (b) dealt with pro¬ 
perty worth more than Rs. 100 in value, 
tho plaint did not disclose a cause of 
action: that the agreement was inde¬ 
finite as regards its terms, and the price 
of the materials had been under-estimated. 
On the question of the admissibility of 
the document the lower appellate Court 
took a different view from that taken by 
tho Court of first instance and held that 
it required registration and was inadmis¬ 
sible for want of registration. ( In its 
opinion tho document contained an un¬ 
dertaking to occupy" the land and as 
such came under the description of a 
lease as given in S. 2 (7). Registration 
Act Tho basis of tho plaintiff s claim 
having failed, his suit was dismissed and 
certain cross-objections which ho had 
filed were also dismissed. Tho plaintiff 
has come up in second appeal to this 
Court and three pleas have been raised 
in tho memorandum of appeal on his 
behalf, namely, that tho District Judge 
was wrong in holding that the agreement 
was inadmissible for want of registration, 
that the document was in any event ad- 
missible to prove the permissive posses¬ 
sion of the defendants and the terms of 
such possession and that the plaintiff in 
any case was entitled to the value of tho 

Slt It has been contended on behalf of the 
plaintiff that tho very terms of the do- 


cument show that it was merely a license 
granted to the father of the defendants 
to build on the land and remain in occu¬ 
pation during his life and that no interest 
in land was created by the document in 
his favour. I have examined the terms 
of the document carefully and I find that 
there is force in this contention. To 
start with, on the face of the deed there 
is no rent reserved nor is there any other 
consideration agreed upon. The very 
words of the deed go to show that Sun¬ 
dar Singh obtained permission to keep 
his house on the land during his life 
only. Ho acquired no right of any kind 
in the land itself. Had it been so there 
would have been no need of providing 
about the right of his heirs after his 
death. They would simply have come 
in as his representatives and would have 
been bound by* the terms of the deed. 
The condition as to the price of the 
materials or as to their removal clearly 
shows that tho parties understood that 
it was merely a 'license granted to Sun- 
dar Singh for his personal benefit during 
his lifetime. The following is the exact 
translation of tho agreement: 

“I, Sundar Singh, son of Gurdit Singh cast 
Tarkhan, resident of Mauza Mantle Rai, Thana 
Bhagpur, do hereby declare as follows: 

"I have taken a vacant site (taur) in the abadi 
of Mauak Rai, bounded on the cast by a passago, 
i. e., a lane and a vacant site belonging to Thai 
Singh, on tho west by the baveli of the sons of 
Nihal Singh, on the south by a passage to the 
baveli of Fateh Singh and on the north b> a 
wall of the kotha belonging to Thakar Singh, 
son of Ram Singh, owned and possessed by 
Waryam Singh, son of Sant Singh, caste Jat 
resident of Mauza Manik Rai for the purpose of 
habitation. I agree that I will cons ‘; r “' t “ 
building in the said vacant site at my own ex 
pense. The proprietor shall have nothing to do 
with the costs incurred thereon. 1 will remain 

abad in it duriDg my lifetime. Tho l ,r0 P r ' c ‘°' 

or his heirs sh ill not at all bi competent to ojeot 

me duriug my lifetime. After my death, f the 
proprietor or his heirs fall out with my heirs 
thev shall pay the costs of the materials and 
effect ejectment. In caso a dispute t^cs place in 
respect of tho cost of the materials m> ho rs 

tsjEva: sss., ?£& f, J- 

1900, corresponding to 14th Har Samba 

Reading the deed according t° its pljin 
forms it is apparent that at least Sundar 
Sin^h never contemplated that ho was 

taCfng a lease of the land It was argued 

in the lower appellate Court and it 
argued also before me that the deed 
contains merely a unilateral statement 
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by Sundar Singh and its terms aro 
so uncertain that it cannot be treated 
as a lease. The case of Beni v. Puran 
Das (l) is relied upon before me as it 
was also in the lower appellate Court. 
But it is not necessary for me to enter 
into the discussion whether the decision 
!in that case was correct or incorrect, be¬ 
cause I am clearly of opinion in the pre¬ 
sent case that the agreement can in no 
sense be said to be a lease. It is con¬ 
tended however by the counsel for the 
respondent that if the document accord¬ 
ing to its terms cannot strictly be said 
to be a lease it must be taken to be “ an 
undertaking to occupy ” and as such to 
require registration. The real question 
however to decide is: Was the undertak¬ 


ing to occupy the site as a lessee or as a 
mere licensee ? In this case there was 
“ an undertaking to occupy M on certain 
conditions, but not as a lessee as no right 
or interest in the land was created. I 
agree in the construction put on the ex¬ 
pression by the learned Judges of the 
Bombay High Court in Apu Budgavda v. 
Narhari Annajee (2). The facts of that 
:caso, no doubt, were different, but it was 
{decided in that case that a mere under¬ 
taking to occupy contained in a docu- 
jment would not make the document 
|Compulsorily registrable unles3 some in¬ 
terest or right in the thing let was crea¬ 
ted. In that case such right or interest 
was not created as the terms had not 
been accepted. In the present case no 
interest or right has been created, as it 
has not beon shown that it was over in¬ 
tended by the owner to create such an 
interest or right. The decision in Atha - 
kutti v. Govinda (3) shows that a mere 
permission to occupy land on certain 
terms did not create a lease. It was 
held that it was not a case of a tenant 
but the case of a license. 

It has been held in this Court that 
b. 17, Registration Act, should be con¬ 
strued very strictly as read with S. 49- it 
imposes a serious disability [see the judc- 
ment of Rivaz 3 y \n Imam Bakhsh Khan 
V Karim Shah (4)]. This opinion was 
adopted by the learned Judges who deci- 
th ® caSQ 0 t Sansar Singh v.' Tiloka 
(5). They made the following remark 

(1) [1905] 27 All. 190~ '- 

2 11879-79] 3 Bom. 21 . 

(*) [1893] 16 Mad. 97. 

(4) [1895] 1G P. R. 1895. 

(6) [1898] 51 P. R. 1898. 


at p. 175 of P. R. 18S8, which fully ap¬ 
plies to the facts of the present case : 

Further as observed by the same learned 
Judge at p. G3 of the report, S. 17, Registration 
Act, has to be strictly construed as taken in 
connexion with S. 49; it imposes such serious 
disqualifications for non-observance of registra¬ 
tion. Unless the document is clearly brought 
within the purview of the section, it cannot be 
excluded from being treated as evidence. If 
there is doubt, the benefit must be given to it.*' 

Applying this principle this case, 
I must hold that the lower appellate 
Court was not right in setting aside the 
judgment and decreo of the Court of first 
instance on the ground that the document 
relied upon was inadmissible in evidence. 
I allow the appeal, set aside the decision 
of the Court below on this preliminary 
point and remand the case to that Court 
under O. 41, R. 23, to be restored to its 
original number of pending appeals and 
to be disposed of according to law. 

R.M./r.K. Appeal allowed. 

AIR. 1919 Lahore 53 

WlLBERFORCE AND MARTINEAU, JJ. 

Manohar Lal —Plaintiff—Appellant. 

v. 

Nanak Chand —Defendant — Respon¬ 
dent. 

First Appeal No. 971 of 1914, Decided 
on 31st November 1918, from order of 
Dist. Judge, Lahore, D/- 22nd January 
1914. 

Civil P. C. (1908), S. 33— Failure to pre¬ 
pare decree— Appellant is not deprived of 
hig right of appeal—Civil P. C., S. 96. 

Although under S. 33, it is imperative that a. 
decree should follow the judgment and it is tho 
duty of the Court to have one drawn up, yot an 
omission or neglect by the Court in the perfor¬ 
mance of tho duties In this respect cannot de¬ 
prive) an appellant of his right of appeal. 

IP 51 C 1] 

Muhammad Shafi , Abdul Rashid and 
Mehr Chand— for Appellant. 

Shco Narain and Tiratli Ram — for 
Respondent. 

Judgment. —In this oase the plaintiff 
sued the defendant in respect of four 
different properties. Tho District Judge 
held that four distinct causes of action 
had been combined in one suit, that they 
should be separately stamped and valued 
and that in respect of the claim under 
appeal, permission for its combination 
with the other causes of aotion should bo 
lefused. The plaintiff accordingly has 
instituted a separate suit regarding the 
other causes of aotion and the obiootion 
regarding misjoinder in the present oasa 
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has disappeared. In the same case the 
District Judge also held that the claim 
must fail on account of tho want of the 
sanction of the Collector under S. 92, 
Civil P. C., and dismissed the suit with 
costs with liberty to bring a fresh suit, 
but no decree was drawn up. It is against 
the latter part of the District Judge’s 
judgment that an appeal has been pre¬ 
ferred. 

A preliminary objection has been raised 
by the respondent that no appeal lies 
merely against the judgment and that 
O. 41, R. 1, requiring the memorandum 
of appeal to be accompanied by a copy of 
the decree has not been complied with. 
Further, counsel for the respondent 
argues that even if a decree should have 
been drawn up it was the duty of the ap¬ 
pellant to move the Court for this pur¬ 
pose. Against this counsel for the ap- 
llant argues that, under S. 33, Civil P.C., 
it is imperative that a decree shall follow 
the judgment and that it is the duty of 
the Court to comply with the provisions 
of the law. We agree that a decree 
should have followed the judgment and 
that it was the duty of the Court to have 
had it drawn up, and we do not think 
that such an omission or neglect of its 
duties can deprive the appellant of his 
right of appeal. Wo therefore overrule 
this objection and allow the appollant to 
apply to the lower .Court within one 
month for the drawing up of a formal 
decree, to be attached to the memoran¬ 
dum of appeal as soon as it is obtained. 

We think however the appellant some¬ 
what to blame in preferring this appeal 
without a copy of the decree, and for this 
hearing grant costs to the respondent. 

R.M. R.K. Order accordingly . 

A. I. R. 1919 Lahore 54 

WiliBERFORCE, T. 

Budhu and another — Defendants — 
Appellants. 

v. 

Barkat Ram and others —Plaintiff and 
Defendants—Respondents. 

Misc. Second Appeal No. 1202 of 1919, 
Decided on 23rd December 1919, from order 
of Dist. Judge. Sialkot, D/-9th May 1919. 

Civil P. C. (1908), S. 64 — House subject 
to mortgage attached in execution— Attach¬ 
ment set aside but on same day house re¬ 
attached — Before re-attachment, however 
judgment-debtor selling equity of redemp¬ 
tion to mortgagee-*- Decree holders appeal¬ 
ing against order setting aside attachment— 
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First attachment ordered to stand— Decree* 
holder privately purchasing equity of redemp¬ 
tion and admitting full satisfaction of decree 
— He thereafter suing for possession of house 
by redemption of mortgage—Decree-holder’s 
rights were not affected by temporary dis¬ 
continuance of attachment—Decree-holder 
however forfeited his rights by becoming 
private purchaser and so was not entitled to 
any benefit under S. 64 — Change effected by 
S. 64 of new Code did not make any differ¬ 
ence—Civil P. C. (1859), S. 240. 

Tie decree-holder attached iu execution a 
house of the judgment-debtor which was al¬ 
ready mortgaged. Objection to the attachment 
was made by judgment-debtor aud the attach¬ 
ment was set aside and on the same day cho 
house \%as again rc-attachcd. Before the re-at- 
tachmont the judgment-debtor also sold his 
remaining rights to the mortgagees. Decree- 
holder appealed against the order setting aside 
the attachment and the appellate Court ordored 
tbo first attachment to stand. The decree-holder 
then privately purchased the equity of redemp¬ 
tion fromtho judgment-debtor and admitted full 
satisfaction of the decree. Ho then sued the 
mortgagee for possession of the house by redemp¬ 
tion. 

Held: that the decree-holder’s rights were not 
affected by the temporary discontinuance of the 
attachment. 

Held further : that the dccree-lioldor for¬ 
feited his rights by becoming privato pur¬ 
chaser, and having no’ longer any claim enforce¬ 
able under the attachment could not obtaiu any 
benefit from the provisions of S. 6i. The chaugo 
effected in S. 64 of tho new Code did not make 
any difference because that change merely af- 
fectod the legality of a transfer as against claims 
enforceable under an attachment: 31 All. 367; 
23 Cal. 829 and 80 P. /?. 1003, Pel. on; 14 C. L. J. 
476, lie].; 7 Cal 107 (P. C.), Appl. IP 56 0 1] 

Manohar Lai and Gullu Ram for 
Appellants. 

Tirath Ram —for Respondent. 
Wilberforce, J. —In this case fcb° 
plaintiff on a decree obtained against tho 
defendant got his house attached on 27th 
May 1917. The house had already boon 
mortgaged to the present appellants. An 
objection was made by the judgment-debt¬ 
or against the attachment and tho 
Munsif in an extraordinary judgment set 
aside the existing attachment on 30th 
June 1917 and on the same day ordered 
its re-attachment. This took place on 
the following day. On that day also the 
judgment-debtor sold his remaining rights 
to the mortgagees tho present appellants. 
Subsequently tho decree-holder appealed 
against tho order of the Munsif^setting 
aside the orginal attachment of 27th May 
and the District Judge accepted tho ap¬ 
peal and ordered the first attachment to 
stand. It is not clear whether the sale 
to the mortgagees on 1st July took place 
prior to the re-attachment. This how- 
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ever has been assumed by both the Courts 
to bo the case. No fraud moreover of 
the mortgagees purchasers was alleged or 
established although the District Judge 
held that the sale to them on 1st July 
was highly suspicious. This was obvi¬ 
ously the ease. But on the facts as found 
no fraud has been proved. The plaintiff 
after his successful appeal privately pur¬ 
chased the equity of redemption on 18th 
January 1918 from the judgment-debtor 
and put in a receipt admitting full satis¬ 
faction of the decree. The attachment 
was then withdrawn. 


In the present suit the decree-holder 
on the basis of his private purchase has 
asked for possession of the house by re¬ 
demption from the mortgagees and his 
suit has been contested by them on the 
ground that they hold it by a valid sale 
deed in their favour. The first Court 
dismissed the suit on the ground that 
the plaintiff was entitled to no priority 
having privately purchased the property 
and not obtained it by sale in execution. 
The lower appellate Court has accepted 
an appeal against this decision on the 
grounds that the attachment was still 
in force when fcho mortgagees purchased 
it and that the plaintiff had in no way 
prejudiced his rights by purchasing it 
privately from the judgment.debtor. 
Against this dooision the defendant mort¬ 
gagees have preferred a second appeal. 
Mr. Manohar Lai on their behalf has 
urged that a revival of execution proceed¬ 
ings does not operate as a revival of at¬ 
tachment so as to prejudice the rights of 
strangers who have in the interval acqui¬ 
red a tiblo to the property. In support 
of this contention ho refers first to R. 57, 
O. 21, Civil P. C., which provides that 
upon a dismissal of the application for 
execution the attachment shall cease. Ho 
also cites Patringa Koer v. Madhava- 
nand Ram (1), as an authority in support 
of this view. Ho next relies on Divendra- 
nath Sannial v. Ram Kumar Ghose (2) 
as an authority that a private sale to the 
plaintiff did not pass any interest to him 
as he derived his title through the ven- 
dor and could not acquire a better title 
than the vendees. The learned District 
Judge considered this judgment but held 

T'?*™ based on S - 240 of fcbe Code 
of 1859 it was of little authority under 
the present Code. 


1) 119111 HO. L. J. 476. 


2) [1881] 7 Cal. 107 (P. C.). 


Counsel for the respondents cites 
various authorities in his favour and 
relies especially on Ali Ahmad Khan v. 
Ban si Dhar (3), which holds that the 
lien of an attaching creditor over the pro¬ 
perty attached dates from the attach¬ 
ment and is not destroyed or affected by 
an order of release which was in ellect 
sot aside by a subsequent suit. The same 
is the opinion of the Judges in Bonomati 
Rai v. Prosmmo Narain Chaudlturi (l). 
Counsel also refers to Hakim Singh v. 
Charan Das (5) in which a Full Bench 
of this Court held that dealings effected 
during the appealable period even though 
notice of an appeal has not been received 
are governed by the law of lis pendens 
and do nofc'affect the right of an appellant. 
He urges and in my opinion correctly 
that the same principles apply in execu¬ 
tion cases. The learned Judges in that 
case referred to the remarks of tho Cal¬ 
cutta High Court that tho law of lis 
pendens in this country is founded on tho 
fact that it would bo impossible to bring 
any suit to a successful termination if 
alienations pendente lito were permitted 
to prevail. It was in flagrant disregard 
of such a principle that tho judgment- 
debtor in this case directly after tho de¬ 
cision of the Munsif releasing fcho house 
from attachment and ordering its ro-at- 
tachment sold it to the defendant. 

While I therefore agree with the 
learned District Judge that the decree- 
holder's rights wero not a fleeted by the 
temporary discontinuance of tho attach- 
inonfc I am unable to uphold his opinion 
that the Privy Council judgment reported 
in Khodabux v. Badrcc Narain Singh (G) 
i9 no longer a good authority on tho 
ground that S. 240 of the Code of 1859 
differs substantially from S. 64 of tho 
Code of i908. The sections in ‘quostion 
are as follows: 

“After any attachment shall have been made 
by actual seizure, or by written order us afore¬ 
said, and iu tho caso of attachment by written 
order after it shall have been duly intimated and 
mado known in manner aforesaid uny private 
alionation of tho proporty attached whether by 
salo gift or otherwise. . . shall bo null and void 
(S. 210). For tho purposes of this caso it is 
only necessary to notico that in S. G1 of tho 
new Code the concluding sontonco runs “shall bo 
void as against all claims ouforceablo under tho 
attaohmont." 


(3 11904] 31 All. 3G7. 

(4) (1896) 23 Cal. 829. 

(5) [19031 80 P. R. 1903. 

(6) [1881] 7 Cal. 137. 
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This addition appears to me to he 
directly due to the decision of their 
Lordships of tlie Privy Council in Di- 
nendronatli Sunnial v. Earn Kumar 
Ghose (2). in that case in spite of the 
fact that there was no mention iD S.-210 
of the voidability of a transfer only as 
against all claims enforceable under the 
attachment the decree-holder's rights 
were held to he strictly limited to such 
claims. With the law altered as it i3 
there can appear no doubt that if a 
decree-holder forfeited his rights under 
the old law by becoming a private pur¬ 
chaser, he does the same under the pre¬ 
sent law, which merely affects the 
legality of a transfer as against claims 
enforceable under an attachment. I 
agree therefore with the Munsif that the 
decree-holder in this case not having se¬ 
cured his title from the Court and having 
.110 longer any claim enforceable under 
the attachment cannot obtain any bene¬ 
fit from the provisions of S. 64. I there¬ 
fore accept the appeal and dismiss plain¬ 
tiff's suit. Parties can bear their own 
costs throughout in view of the circum¬ 
stances of the case. 

R.M./R.K. Appeal accepted . 
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Broadway and Abdul Raoof, JJ. 

Salujram and another — Plaintiffs— 
Appellants. 

v. 

Dassao ^[al and another— -Defendants 
and Plaintiffs—Respondents. 

Second Appeal No. 2100 of 1915, De¬ 
cided on 8th May 1919, against decree 
of Dist. Judge, Jullundur, D - 17th 
April 1915. 

Civil P. C. (1903), S. 92—Hindu temple — 
Worshipper can, without sanction under 
S. 92, sue for declaration that certain pro¬ 
perly is trust property attached to temple. 

A Hindu entitled to worship in a temple is not 
competent as such to maintain a suit for pos¬ 
session of property alleged to belong to the tem¬ 
ple, as prima facie it is only tho trustees who can 
claim that relief. But he cau sue for a declara¬ 
tion that a certain property is trust property at¬ 
tached to the temple and no sanction is neces¬ 
sary under S. 92, Civil P. C., to bring such a 
suit. IP 67 C 11 

Nanak Chand —for Appellants. 

Tek Chand —for Respondents. 

Judgment.—Tho facts of the suit out 
of which this appeal has arisen are briefly 
as follows: On 12th October 1907 one 
Charan Das, chela of Gobind Das, asadh 
bairagi of Nakodar, sold a certain house 


Bassao Mal 1913 

to Bassao Mal. On lhth October 191-3 
Mul Raj, Salig Ram and Raja Ram, sons 
of Badhawa, Brahmans'of Nakodar, insti¬ 
tuted this suit against Bassao Mal and 
Charan Das in which they asked for a 
decree for possession of tho “open space" 
in suit after removal of the materials 
thereoD or in the alternative for a decree 
to the effect that the said “open space" 
together with the materials thereon was 
the property and in possession of certain 
temple, and that the possession of the 
said property should he made over to the 
said temple after the sale in question had 
been set aside. As to the first prayer, it 
was claimed that the plaintiffs’ ancestors 
had made this particular property in 
suit dharmarth to provide for the ex¬ 
penses of the temple in Bhailian Street 
and ;that therefore the property being 
dharmarth Charan Das, the man in 
charge, was not entitled to sell it. The 
Courts below have held that the pro- 
perty in suit was not at any time the 
property of the plaintiffs’ ancestors and 
had not been dedicated for religious pur¬ 
pose by them. This question has not 
been reopened and need not bo further 
considered. A9 to the prayer in the 
alternative, the primary Court having 
decided the case on tho first point gave no 
finding. The learned District Judge how¬ 
ever came to tho conclusion that before the 
plaintiffs could institute tho suit, assum¬ 
ing the property to pertain to a religious 
institution, it was necessary for them to 
obtain tho necessary sanction laid down 
by S. 92, Civil P. C. Against this deci¬ 
sion the plaintiffs have preferred this 
second appeal through Mr. Nanak Chand, 
and we have heard Bakshi Tek Chand on 
behalf of tho respondents. 

Our attention has been drawn to the 
fact that the learned District Judge has 
confused two houses. One house is tho 
house in which there is a gurdwara, and 
the other house is the one in suit. A 
reference to the judgment of theJearned 
District Judge at p. 9, lines 1 to 7 of the 
print hook, indicates that there had been 
some confusion as alleged. The muafi 
referred to was not granted in connexion 
with the house in suit but in connexion 
with the house in which there is a gur¬ 
dwara, and this house is not in suit. In 
face of this confusion the finding of the 
learned District Judge at line I, p. 9 of 
the printed hook, that tho property 
having descended from guru to chela is 
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therefore religious in character is one 
that requires reconsideration. With.re¬ 
gard to the applicability of S. 92, Civil 
P. C., Mr. Tekchand admitted that if the 
claim was merely confined to a declara¬ 
tion that the property in suit was dhar- 
marth and therefore not alienable, the 
plaintiffs could sue without recourse to 
S. 92. He however contended that, in¬ 
asmuch as possession of the temple was 
also asked for this further prayer brought 
the suit within the purview of S. 92, 
Civil P. C. Mr. Nanak Chand however 
contended that this further prayer was 
a mere surplusage aud might and should 
be regarded as such. Now, it seems to 
us that the plaintiffs could not, as wor¬ 
shippers, sue for possession, as prima 
facie it is only the trustee who could 
claim that relief. The plaintiffs however 
can sue for a declaration and to such a 
suit S. 92 has no application. We hold 
therefore that no sanction was necessary 
under S. 92 for a suit for a declaration 
and as the learned District Judge has 
confused the two properties we consider, 
that there should bo a rehearing of the 
appeal before him. We accordingly ac¬ 
cept this appeal and return the case to 
the Court below who will re-hear the 
appeal so far as the olaim for a declara¬ 
tion is concerned and come to a definite 
finding thereon. Costs in this Court will 
follow the event. 


R.M./n.K. 


Case remanded. 


day—It is not conclusive evidence that S. 87 
is complied with. 

Order under S 67 (3). to the effect that the pro¬ 
clamation was duly published, but not stating 
that it was published on a specified day cannot be 

considered conclusive evidence that the require¬ 
ments of S. 87 have b>eu complied ^ q ^ 

(c) Criminal P. C. (1898), S. 87 (2) (a) and 

(c)— Requirements of publication not com¬ 
plied with—Proclamation taking place within 
less than 30 days from date fixed for appear¬ 
ance—Proclamation is illegal and subsequent 
proceedings invalid. 

Where the requirements as to publication con¬ 
tained in S. 87 (2) (a) and (c) are not complied 
with and the publication takes place on a day 
which is less than thirty days from the date 
fixed for the appearance of the petitioner, the 
publication of the proclamation is not in accor¬ 
dance with law, and the subsequent proceedings 
are therefore also invalid. 1 

(d) Criminal P. C. .(1898), S. 89-District 
Magistrate rejecting application for restora¬ 
tion of property attached under S. 89 Ap¬ 
peal lies to Sessions Court under Criminal 
P. C. (1898), S. 405. 

An appeal from the District Magistrate * order 
rojectiug application for restoration of the pro¬ 
perty attached, under S. 89, was competent to 
the Court of the Sessions Judge under S. 405. 

IP 59 C 1) 

Shamair Chand for G.C. Narang for 
Accused. 

Facts.—On 20th March 1917 a com¬ 
plaint (dated 15th March 1917) was pre¬ 
sented to the Subdivisional Officer, Rupar, 
who rocorded the complainant’s state¬ 
ment and sent the proceedings to an 
Honorary Magistrate of Kharar for dis¬ 
posal. On 23rd March 1917 the Honorary 
MnfnQf.rnhn ftiimmons under S. 498. 
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Scott-Smith and Martineau, JI. 
Emperor 


v. 

Multan Singh —Accused. 

Criminal Ref. No. 49 of 1919, Decider 
on 8th May 1919, made by Ses9. Judge 
Ambala, D/- 10th January 1919. 

(a) Criminal P. C. (1898), S. 89—S. 8: 
offers no facility for contesting legality o 
proclamation. 

Section 83 prescribes a remedy where there is i 
good and legal publication, but offers no facllit’ 
for the contesting of the legality of the proola 
mation. r 

Consequently a person cannot contest th 
legality of the proclamation in his applicatloi 
under S. 89. But there is nothing to preven 
the High Court from considering it in oxercise o 
its reviaional jurisdiction : 22 All. 216, Foil . 
19 Mad. 3, Rel. on. f P 59 Cl 

(b) Criminal P. C. (1898), S. 87 (3)—Orde 
stating that proclamation duly published bu 
not stating that it was published on specific* 


I. P. C., to Multan Singh and others. 
On 30th March 1917, the complainant 
applied to the Honorary Magistrate to 
the effect that Multan Singh had gone 
with the woman concerned in the case to 
some other place (i.e., was keeping out of 
the 1 way) and a bailable warrant issued for 
10th April 1917. (It is important hereto 
note that Multan Singh before the Dhtriot 
Magistrate filed an identity certificate, 
with a view to showing that on 9th April 
1917 ho appeared, under his alleged second 
name “Gharib,’' before the Caloutta 
Police, the photograph on that certificate 
is unquestionably that of Multan Singh.) 
A fresh warrant was issued by the Hono¬ 
rary Magistrate for 19th April 1917 ; and 
on that date it was noted on the record 
that the warrant had not been returned ; 
and a dato was fixed, 8th May 1917. 

On 8bh May 1917 it was noted that 
the appellant could not be found ; and 
the Honorary Magistrate ordered a pro- 
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clamation to issue under S. 87. Criminal 
P. C., fixing 11th June 1917 for hearing 
(i.e., more than the 30 days required 
under S. 87). It is here important to 
note that on 11th June 1917 the appel¬ 
lant did not appear ; and the Honorary 
Magistrate then passed a validating order 
to the effect that publication of the pro¬ 
clamation had taken place as required by 
law under S. 87 and the Tahsildar was 
directed to prepare a list of attachable 
property. On 7th July 1917 the Court 
ordered certain property to be attached 
and a report was received in September 
1917. Meanwhile certain objections had 
been raised by one Laiq Ram (that the 
property was ancestral) and by Multan 
Singh’s wife and mother (that certain pro¬ 
perty should be released for their main¬ 
tenance). These objections failed before 
thellonorary Magistrate ou 24th Novem¬ 
ber 1917, before the Sessions Judge on 
19th December 1917, and before the 
Chief Court on 19th April 1918. 

The property of the accused was at¬ 
tached and seized by Khan Bahadur 
Sayad Basil* Hussain, Honorary Magis¬ 
trate, exorcising the powers of a Magis¬ 
trate of the First Class in the Ambala 
District, by order dated 7th July 1917, 
under S. 88, Criminal P. C., and an ap¬ 
plication to the District Magistrate asking 
him for the return of the sale price of his 
moveable property and for the release 
from attachment of certain land attached 
by that Court and still under attachment 
was rejected on 23rd September 1918. 

Grounds.—'I am unable to agree en¬ 
tirely with the District Magistrate’s view 
expressed in para. 2 of his order of *2Jrd 
September 1918, now under appeal, for 
though S. 88, Civil 1\ C., empowers the 
Court issuing the proclamation to attach 
“at any time,” it seem3 to me quite clear 
that the proclamation under S. 87 was 
really a nullity and for the following 
reasons : S. 87 (2) prescribes the mode 
of publication a,.b, c. In respect of the 
proclamation in question there is nothiug 
whatever to show that it was publicly 
road anywhere ; and though it was 
affixed to appellant Multan Singh’s ordu 
nary place of residence ou 15th May 1917 
no duplicate was affixed to a “conspicuous 
part of the court-house.” A duplicate 
was apparently affixed to the door of 
the police station. The provisions of 
S. 87 (*2) (a) (b) and (c) are mandatory 
and consequently it seems quite clear 


Multan Singh 1919 

that the proclamation was really a nul¬ 
lity. However there comes this difficulty 
S. 87 (3)—since wo find that on 11th 
Judo 1917, the Honorary Magistrate did 
actually pass a validating order — which 
must be accepted as “conclusiveevidence” 
that the requirements of S. 87 have been 
complied with. 

This certainly seems an extraordinary 
provision of law ; but there can bo no 
doubt of its existence. I have been un¬ 
able to find Punjab authority on the 
point ; but I have seen Queen-Empress v. 
Subbarayar (l), Mian Jan v. Abdul (2) 
and Abdullah v. Jitu (3). In the first 
of these reported cases it was found that 
the proclamation was affixed to the court¬ 
house on Gth November 1893, requiring a 
person to appear on 11th December i893, 
but was not published in the village until 
15th November 1893, and it was held 
that there was no legal proclamation 
under S. 87, and the order was set aside 
and the attachment declared void. In 
the second ruling it was held that the pro¬ 
clamation was an absolute necessity, ’ 
but then there had apparently been no 
validating order under S. 87 (3), Criminal 
P. C. However the ruling to which 
I wish to draw special attention is in 
Abdullah v. Jitu (3), (at p. 218, the last 
10 lines —and 219 middle, beginning at 
“It has been objected”). According to 
ray view, though the proclamation in 
the present case \va3 nullity, Multan 
Singh cannot now take exception to it, 
because of the Honorary Magistrate s 
validating order. Multan Singh however 
lias certain rights under S. 89, Criminal 
P. C. ; and I think it is clear that evi¬ 
dence to prove that appellant was ab¬ 
sconding as well as his evidence in excul¬ 
pation must be heard in his presence and 
a judicial determination on the point 
must be come to. 

Tho District Magistrate doos not ap¬ 
pear to have heard any evidence. Multan 
Sin^h has wished to prove (a) that on 
9th" April 1917, ho was in Calcutta ; 

(b) that his second name i3 Ghanb; 

(c) that he was not absconding, and that ho 
went to Penang. And his counsel produced 
before me three registered envelopes in 
proof of his client's visit to Penang, 
Whatever the truth of the mattor may 
be. it seems to me clear that Multa n 

(1) 118^6] 19 Mad. 3. 

h) 11905] 27 All. 57*2. 

(3) 11900] 2*2 All. 216 



1919 


Emperor v. Multan 


Singh must have an opportunity of prov¬ 
ing his assertions. I cannot myself direct 
further inquiry into this matter under 
S. 437, Criminal P. C., and I accordingly 
forward this report under S. 438, Cri¬ 
minal P. C., for the orders of the Chief 
Court of the Punjab. Since the above 
order was written, appellant's counsel 
has applied verbally to this Court, put¬ 
ting forward that, siuco this is an appeal, 
this Court could itself take action under 
S. 428, Criminal P. C. However, apart 
from the fact that this is asking this 
Court to review its own order, and also, 
that it seems desirable to obtain (if pos¬ 
sible) the Chief Court’s view of the cor¬ 
rect interpretation of S. 87 (3), Criminal 
P. C., I doubt if S. 428, Criminal P. C.. 
can apply here. That section distinctly 
refers to the taking of additional evi¬ 
dence whereas, in the present case, it 
doe3 not appear that any evidence was 
taken at all by the District Magistrate. 
My order of lGth December 1918 will 
therefore stand. 

Order. 

Scott-Smith, J.—The facts of this 
case are given in the referring order of the 
(Sessions Judge, Ambala, dated lGth De¬ 
cember 1918. The District Magistrate 
having passed an order rejecting the peti¬ 
tioner's application for restoration of the 
property attached under S. 89, Criminal 
P. C-, an appeal was filed in the Court of 
the Sessions Judge, and such an appeal 
was competent under S. 405, Criminal 
P. C. At the same time we agree with 
tho dictum of Blair, J., in Abdallah v. 
Jitu (3), at p. 219 : 

“that S. 89 proscribes a roinedy where tboro is a 
good and legal publication, but otters uo facility 
for the contesting of tho legality of tho procla¬ 
mation. ' 

The petitioner therefore could not, 
contest the legality of the proclamation 
in his application under S. 89, Criminal 
P. G., but there is nothing to prevent 
this Court from considering it in exor- 
jcise of its revisional jurisdiction as was 
done in the case reported as Queen-Em¬ 
press v. Subbarayar (1). The learned 
Sessions Judge is of opinion that the 
legality of the proclamation proceedin'* 
cannot be questioned having regard to 
the faot that the Magistrate who held 
those proceedings recorded an order under 
?■ W* Criminal P. C., to the effect 
that the proclamation had been duly pub¬ 
lished. It is contended before us that this 
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validating order is defective. S. *7 (;j) 
runs as follows : 

“A statement in writing by the Court Usubsg 
the proclamation to the effect that tho proclama¬ 
tion was duly published ou a .specified day shall 
bo conclusive evidence that the requirements of 
this section have been complied with, and that 
the proclamation was published on such day." 

Now, in the so-callel validating or.ler 
the Magistrate stated as follows: 'Aj yen 
mi si posh hui, report ishtihar zer da fa' 
87 zabita Faujdari bad ta'mil hisb 
zabita shamil jnisl ho chuki hai ." This 
may be taken to mean that the proclama¬ 
tion under S. 87 has been duly published; 
but it is nowhere stated that the procla¬ 
mation was duly published on a specified 
day. The words ‘on a specified day" are 
important, because S. 78 (1) lays dowu 
that the proclamation must require tho 
person against whom a warrant has been 
issued to appear at a specified placo and 
at a specified time not less fchau thirty 
days from tho date of publishing such 
proclamation. It is therefore clear to us 
that the so-ciilod validating order is de¬ 
fective, and the statement in writing by 
tho Court referred to above caunofc, under 
the circumstances, be considered conclu¬ 
sive evidence that the requirements of 
S. 87 have been complied with. 

Now, turning to the praolamabion pro-« 
ceodings we find that, as stated by the 
learned Sessions Judge, the requirements* 
as to publication contained in S. 82 (7)(a)| 
and (c) were not complied with. Moro-j 
over, such publication as there was took 
place on 15th May which was less than 
thirty days from 11th June, the date 
fixed for tho appearance of the petitioner. 
It is thoreforo clear that the publication 
of the proclamation was not in accor¬ 
dance with law, and the subsequent pro¬ 
ceedings are therefore also iuvalid. In 1 
Queen-Empress v. Subbarayar (3) it was! 
held that there was no legal proolama-j 
tion under S. 87, Criminal P. C., and the! 
High Court set the order of attachment! 
aside. We therefore accept the revision 
and setting aside tho attachments of the 
petitioner's property as invalid direct 
that so much of tho property, moveable 
or immovable, as has not yet been sold 
be restored to him and that the proceeds 
of the sale of any property which has 
taken place be refunded to him. 

R.M./r.k. Petition accepted . 
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Broadway and Abdul Raoof, JJ. 

llamdas —Plaintiff—Appellant. 

v. 

Nadir Shah and others —Defendants— 
Res] ondents, 

Second Appeal No. 2760 of 1915, De¬ 
cided on 12th May 1919, from a decree of 
Dist. Judge, Lvallpore, D - 6th May 
1915. 

(a) Registration Act (1908), S. 17 —Docu¬ 
ment providing for division of property to be 
purchased in future does not require registra¬ 
tion. 

An agreement between certain persons, provid¬ 
ing the manner in which certain property should 
be divided between them in the event of their 
succeeding in purchasing the same, dees not re¬ 
quire registration: 69 P.R. 1908; aud 115 PAW 
It. 190S t Fcll. IP 02 C 1] 

(b) Registration Act (1908), S. 17 (ll (b) 

— Right, title and interest must be present 
and not future. 

The words “in future" in S. 17 ( 1 ) (b) relate to 
the preceding infinitives aud .not to.the succeed 
ing nouns, and therefore a right, title or,interest 
whether vested or contingent must be a present 
and not a future right, title or interest. flOOS) 
89 P. It. 1903, and (1895) 1G F. R. 1S95 Fell. 

IP 02 C 1] 

(c) Registration Act (1908), S. 17 <l)lb> 

— Document reciting previous contract and 
that certain future right would accrue under 
certain circumstances, does not require re¬ 
gistration. 

A document reciting that a certain contract 
had already been entered into and that in the 
event of certain happenings a certain future right 
would accrue does not fall within the purview 
cf S. 17 (1) (b) and docs not require registration. 

[P C2 C 1] 

(d) Registration Act (1908), Ss. 17 (1) (b», 
and 49 — S. 17 (1) (b) read with S. 49 must be 

very strictly construed — Benefit of doubt 
should be given in favour of document, not 
compulsorily registrable. . , . 

Section 17 (1) (b) of the Act read with S. 49 
must be verv strictly construed, imposing as it 
does such grave disqualifications for non-obser¬ 
vance of registration and the benent of any doubt 
should be given in favour of the document not 
being compulsorily registrable. IP c G 

Jai Gopal Sethi —for Appellant. 

Metha Bahadur Chand and J loti Scigar 
for Mul Chand —for Respondents. 

judgment. —The facts of this case 
out of which this appeal has arisen are 
contained in the judgments of the Courts 
below and need only be briefly recapi¬ 
tulated here. In 1896 one Ahmad Shah, 
a Tahsildar, acquired twoahatasin Lyall- 
pur, Nos. 2658 and 2899. These were 
acquired from Government and No. -cob 
wav entered in the papers in the name of 
Ah mad,Shah, while No. 2899 was entered 
in the name of Bahadur Shah, a minor 


sen of Ahmad Shah. Ahmad Shah died 
in 1901 and while No. 2858 was entered 
in the names of his three sons—Nadir 
Shah, Dilawar Shah and Bahadur Shah, 
No. 2896 continued to be entered in the 
name of Bahadur Shah. Dilawar Shah 
separated himself from his two brothers 
and released all claims to the Lyallpur 
property. With him we have no further 
concern. 

On 21st July 1902 Nadir Shah execu¬ 
ted a mortgage in the name of himself 
and his minor brother Bahadur Shah in 
favour of Ram Das. This mortgage re¬ 
lated to certain property in Lahore and 
Ahata No. 2658, and the sum raised under 
this mortgage was Rs. 1,000. On 12th 
October 1902 Nadir Shah executed an¬ 
other mortgage in favour of the same 
Ram Das creating a further charge of 
Rs. 200 on Ahata No. 2858 and affect¬ 
ing certain Lahore property and Ahata 
No. 2899. This second mortgage was 
also executed by Nadir Shah on behalf of 
himself and his minor brother Bahadur 
Shah. On 22nd May 1905, Ahata No. 2899 
was sold by Bahadur Shah to Khunshi 
Muhammad for Rs. 1,500, and on 23rd May 
1905 Ahata No. 285S was sold by the 
brothers to Amir Chand for Rs. 2,500. 
Subsequent to these two sales Bandit Mul 
Chand, pleader of Peshawar, appeared on 
the scene and approached Khunshi 
Muhauimad and Amir Chand asserting 
that- under an arrangement entered into 
between him and the deceased Ahmad 
Shah he was entitled to an interest in the 
two Ahatas Nos. 2858 and 2899. The date 
of this arrangement was said to have been 
the 15th May 1897. Ehushi Muhammad 
and Amir Chand then came to an arrange¬ 
ment by which these two Ahatas were 
partitioned. Lala Mul Chand then came 
to an arrangement bv which these two 
Ahatas were partitioned, Lala Mul Chand 
being given No 2899and Khushi Muham¬ 
mad and Amir Chand jointly retaining 
between themselves No. 2858. . This 
partition was duly entered in a registered 
deed, dated 21st September 1905 Ram 
Das, mortgagee, having realised Rs. UUU 
from the property mortgaged to hi mm 
Lahore instituted this suit for Rs. 2,601 
impleading the original mortgagors, 
Khunshi Muhammad and Pandit Mul- 
Chand. Ue entered into a settlement 
with Khunshi Muhammad and Amir 
Chand, receiving from them Rs. -50 and 
relinquishing his claim against Ahata 
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No. 2858. He however claimed that the 
balance of the money was recoverable 
■from Ahata No. 2899. The primary 
Court held that Ahata No. 2899 could not 
be held liable and granted a decree 
against Nadir Shah and Bahadur Shah 
personally for Rs. 2,350. Against this 
decree Ram Das preferred an appeal to 
the District Judge claiming that Ahata 
No. 2899 was liable for the amount of the 
decree. This appeal having been dismis¬ 
sed Ram Das has now come up to this 
Court in second appeal through Mr. Jai 
Gopal Sethi and we have heard Mr. Moti 
Sagar on behalf of Pandit Mul Chand. It 
may be stated at the outset that the ap¬ 
pellant does not now claim that the 
whole of the decretal amount should be 
declared a9 a charge on Ahata No. 2899 
inasmuch as this Ahata was not included 
in the first mortgage. 

The amount now in question is admit¬ 
tedly Rs. 558. The point for determina¬ 
tion is whether the document, dated 15th 
May 1897, between Ahmad Shah and Mul 
Chand is admissible in evidence, for this 
document is on an eight annas stamp and 
is unregistered. On behalf of the appel¬ 
lant it has been urged that inasmuch as 
the agreement between Ahmad Shah and 
Mul Chand had been reduced to writing 
this writing alone cannot be treated as 
evidence of the transaction and that inas¬ 
much as it clearly related to immovable 
property exceeding in value Rs. 100, it 
required registration and as registration 
had not been effected, the agreement could 
not bo proved. Mr. Moti Sagar on the 
other hand contended that the agreement 
itself created no right, vested or con¬ 
tingent, in immovable property, but that 
it amounted to a record of an agreement 
that had already been entered into bet¬ 
ween the parties and that therefore such 
document was not compulsorily regis¬ 
trable under S. 17 of the Registration Act. 
Mr. Sethi contended that in all transac¬ 
tions negotiation preceded the final ar¬ 
rangement arrived at, and that if that ar¬ 
rangement was reduced to writing as evi¬ 
dence of it, then it was that document 
alone which could be referred to and that 
the preceding negotiations could not be 
proved. In support he referred us to 
Buta Singh v. Gurdit Singh (l) which 
S 8 ? 1 / ?0 ferred ^ Gurmukh Singh v. 
fahlo (2J . There can be no doubt that 

(1) 11896] 10 P. R. 1896; 

(2) [1894] 120 P. R. 1894. 


an oral bargain or a bargain entered into 
by means of correspondence necessarily 
precedes every contract. The document 
relating to that contract may he J rawn 
up either with the intention of reciting 
an already completed contract or with 
that of superseding the oral bargain and 
formally evidencing the terms of the con¬ 
tract. Whether or not a particular docu¬ 
ment is intended to recite an already com. 
pleted contract or to supersede the former 
bargain and formally evidence the terms 
of such contract is a question that must 
clearly be decided on the terms of such 
document itself and therefore, it is neces¬ 
sary to examine the document in this 
particular case. The agreement of loth 
of May 1897 is as follows: 

Manke Syed Ahmad Shah Tahsildar ikrar 
karta hun kc mainne Laid Mul Chand Sahib , 
Vakil, Peshawar kc sathh waida kiya hua hai kc 
jis kidar dukanat wa makanal ki ijazat Sarkar 
sc mile us kadar ka nisf unka aur nisf mem 
hoga aur sewai uske kc jo peshji rupiya mainc 
dukanat ka Sarkar men dakhil kiya hua hai, 
hakia rupia Sarkari our nis jis kadar lajat 
dukanat ki hogi sabh Lala Mul Chand apni 
girahsc kharch karega aur main uska hi sab 
bamujab asal kharch kc samjh lunga aur jab 
main chahunga nis/ka rupiya ada karkc nisf 
apna lunga. Is waqat sabh kharch Lala Mul 
Chand ka hog a aur koi aur daw a unka na 
hoga. 

It will be soon that this document nmy 
bo divided into two distinct parts. The 
first part appears to us clearly to recite the 
fact that a definite agreement had already 
been entered into, namely that Ahmad 
Shah had already agreed that Mul Chaud 
was to take the half of such shops or 
houses as Ahmad Shah might acquire 
from Government. The second portion 
lays down that Mulchand is to pay the 
balance of any sums due to Government 
and to comply with the conditions im¬ 
posed by Government and to erect the 
necessary structures at his own expense. 
Ahmad Shah was entitled to be informed 
what the total expenditure by Mulchand 
came to, and whenever he chose to pay a 
half of such expenditure he would he 
entitled to a half of the ontire property. 
The learned District Judge held that the 
second part did not create any right in 
the property but only provided for a 
right to come into existence in the future 
on fulfilment of certain conditions. Rely 
ing on Imam Baksh Khan v. Karim Shah 
(o;, Sansar Singh v. Tiloka (4) and Blian 

(3) 11896] 1G P. R. 1895. 

(4) U8D3] 51 P. R. 1893. 
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Singh v. Tliakar Das (5) he held that the 
document did not require registration. In 
Bhan Singh v. Tkakur Das (5) it was 
held that an agreement between certain 
persons providing the manner in which 
certain property should be divided bet¬ 
ween them in the event of their succeed¬ 
ing in purchasing the same was not an 
agreement that required registration. 
Under S. 17, Registration Act nontesta- 
mentavy instruments purporting or op¬ 


erating to create or declare, whether in 
present or in future, any right, title or 
interest, whether vested or contingent, 
of the value of one hundred rupees and 
upwards, to or in immovable property 
must be registered. As held in Bhan 
Singh v. Thakur Das (5) the words "in 
future" relate to the preceding infinitives 
'and not to the succeeding nouns and 
therefore the right, title or interest, whe¬ 
ther vested or contingent, must be a pre¬ 
sent and not a future right, title or inte¬ 
rest; or as hold in Imam Bakhsh Khan v. 
Karim Shah (3) the document,to fall under 
the section, must itself purport or ore- 
rate to create the right,etc., contemplated 
by the section. The question, therefore 
is whether by this particular document 
any right in future was created. Ibis 
question is not free from difficulty, hut 
after a careful consideration of the terms 
lof the document itself we feel constrained 
to hold that it does not fall within the 
view of S. 17 (1) (b). Registration Act 
This section of the Act read with S. 49 
must, wo think, he very strictly con¬ 
strued, imposing as it does such grave 
disqualifications for non-observance of 
registration, and we think that the bene¬ 
fit of any doubt should he given in avour 
lof the document not being compulsorily 
registrable. The present document re¬ 
cites that a certain contract had nlreody 
been entered into and lhat in the event 
of certain happenings a certain future 
riR ht would accrue in favour of Abroad 
Ichab This right was to pay half of the 
(expenditure and receive half of the pro¬ 
perty, and this right could on y come 
(into existence when Pandit Mul Chand 
had carried out his part of the bargain. 
The document only entitled Ahmad Shah 
|to a right which was to come into exis¬ 
tence in the futuro. 

*• r: i 

considered \njrnam_ Bakhsh Khan v. 

^XboosTeo p. R. 


Kanvi Shah (3) which was held not 
to liable to registration. We there¬ 
fore hold that the view taken by the 
learned District Judge is correct and 
the document in this case did not require 
to be compulsorily registered and was 
admissible. Mr. Sethi next contended 
that the deed of 21st September 1905 
was a deed of compromise and not a deed 
of partition, but wo arc unable to accede 
to this proposition. A reference to that 
document clearly shows that Khunshi 
Muhammad and Amir Chand recognised 
Pandit Mul Chand’s claim and that the 
three of them partitioned the two 
Ahatas inter sc. Finally it was con¬ 
tended that Abata No. 2899 was the pro¬ 
perty of Bahadur Shah and not of Ahmad 
Shah and that therefore the agreement 
between Ahmad Shah and Pandit Mul 
Chand could not relate to this part of the 
property. Here again we are unable to 
agree. Bahadur Shah was a minor of 
very tender vear9 and it is clear that 
Ahmad Shah was the real acquirer of this 
Ahata and that ho actually made pay¬ 
ments in connexion therewith. In our 
opinion therefore the conclusions arrived 
at by the lower appellate Court are cor¬ 
rect and wo accordingly dismiss this ap¬ 
peal with costs. 

r.M./r.K. Appeal dismissed . 
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Scott.Smttii and Leslie Jones, JJ. 

Mt. Satto and others— Plaintiffs—Ap- 
ellants. 

v. 

Amar Singh and others— Defendants 
Respondents. 

First Appeal No. 285 of 1915, Decided 
.n 7th April 1919, from decree of Sub- 
fudge, Shnhpur, D/- 10th November 

1914 

Civil P. c. (5 of 1908). S. 149 Insufficient 

:ourt-fcc on memorandum of OPP*® 1 ^ er ‘ 
mission to make up dificiency shouldI not be 
granted where mistake is not bona-fide. 

Where insufficient court-fee has been paid on 
a memorandum of appeal, the Court wiUnotin 
its discretion uuder S. 149, allow the deficiency 
lo be made up on the day of the hearing unless 
it is satisfied that some grounds exist for the 
exercise of its discretion. Where therefore a 
memorandum of appeal had been insufficiently 
stamped, and it appeared that in tho lower Court 
She Plaint was insufficiently stamped but 
upon objection being taken court-fees were i real¬ 
ised ad valorem upon the market-value ml tho 

' ;///"• that under the circumstances the mis¬ 
take was not a bona fide one and did not dcscrv e 
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tbo exercise of the discretion vested in the Court 
uuder S.140 44 I.C. SOS, Poll.; 40 I.C. 1«8, Dht. 

IP 63 C 1,2) 

Fazl-i-Hussain —for Appellants. 

Muhammad Shaft, Sheo Narain and 
M. L. Puri —for Respondents. 

Judgment.—In this and in the con- 
nected appeals, Nos. 286 and 287 of 1915, 
Pandit Sheo Narain on behalf of Amar 
Singh, the chief defendant-respondent, 
raises tho preliminary objection that the 
memoranda of appeal are insufficiently 
stamped and asks that the appeals should 
therefore be dismissed. He points out 
that the stamps on these appeals are 
Rs.195, Rs. 54-12-0 k Rs. 40 respectively, 
whereas they should be Rs. 1015, Rs. 385 
and Rs. 285 respectively. In the lower 
Court the plaints also were insufficiently 
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the present case no bona fide mistake at. 
all was made. For the appellants Sahibji 
v. Pirn (2) is cited, but in that case the 
Court was satisfied that the deficiency in 
the court-fee was due to a bona fido 
mistake on the part of tho appellant’s 
pleader. The case is distinguishable from 
the present one. In our opinion Saidun- 
nessa v. Tcjendra Chandra Dhar (l) 
cited by Pandit Sheo Narain is in point, 
and after considering all the circum¬ 
stances of the case we do not think that 
we should exercise tho discretion vested 
in us under S. 149, Civil P. C. Wo ac¬ 
cordingly dismiss the appeals with costs. 

R.M./n.K. Appeal dismissed. 

(2) [1010] 10 P. R. 1010=40 I. C. 189. 


stamped and upon objection being taken 
court-fees were realised ad valorem upon 
tho market valueof the land in suit in each 
case. The propriety of tho lower Court's 
order in this respect has never been and 
is not now questioned. Counsel for the 
appellants say that they are now pre¬ 
pared to pay up tho deficient amount of 
court.fees and ask that tho Court should 
exorcise its discretion under S. 149, Civil 
P. C., and allow the balance to be now 
paid. All the appeals woro filed by Mr. 
Asquith, pleader; and the contention on 
behalf of the appellants is that the mis¬ 
take was his and that they are not to 
blame. Pandit Sheo Narain however 
urgo9 that the plaintiffs, having had to 
makeup the deficiency of court-fees in 
tho lower Court, know perfectly well how 
much they hod to pay upon tho memo¬ 
randa of appeal and that their Pleader 
also must have known, as he filed copies 
of the decrees which showed the amount 
of court-fees upon the plaints. He urges 
that there was gross negligence both on 
the part of the appellants and on that of 
their pleader. He cites the case reported 
as Saulunnesa v. Tejendra Chandra 
t/har\l). In that case, whore insufficient 
oourt-feo had been paid on a memoran¬ 
dum of appeal, it was held that the 
Court wouffi not in its discretion under 
fen Ka * J V1 a ^ ow the deficiency 

unlesaT “ P T- fc J e ^ ° f ‘he hearing, 
unless it was satisfied that some grounds 

oTthese 0 ? T T °i Se 0i it3 

•tha a honffi^ - th0 P rinci P al is 

that a bona fide mistake was mad* Tf 

fe nded by Pan dit Sheo Narain that in 

(!) [1918] 44 I. 0. 398, -'- 
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Shadi Lal and Ddndas, JJ. 

Bua Ditla —Plaintiff—Appellant. 

v. 

Ladlia Mal —Defendant—Respondent. 

First Appeal No. 2798 of 1915, Decided 
on 17th July 1919, from ordor of Sub- 
Judge Gujrat, D/. 29th June 1919. 

(.) C°urt.f.e. Act (1870), S. 7(4) (c) and 
Sch. 2, Art. 17—Prayer for general relief is 
not necessarily one for consequential relief. 

Tho mero prayer for general relief is not neces¬ 
sarily a prayer for consequential relief so as to 
tako tho suit out of the class of suits for 
declaration only. f p 64 C 1] 

(b) Court-fees Act (1870), S. 7 (4) • (c) and 
Sch. 2, Art. 17 Suit for declaration that 
decree passed against plaintiff shall not 
affect him is one for declaration only—It it 
not maintainable without prayer for injunc¬ 
tion, etc. 

Plaintiff sued for a declaration that a certain 
decree being based on fraud shall not affect his 
rights and for any other relief which tho Court 
miRht deem fit to grant. Tho Subordinate Judge, 
holding that this was a suit for a declaratory 
decree and other consequential relief, called upon 
the plaintiff to pay ad valorem court /co and on 
his failure to do so, rejected his plaint. The 

plaintiff appealed. ° 

Held: th&t the suit as brought was one for a 
declaration only. a 

That a suit for a mere declaration was not 
competent m this case, unless followed bv a 

^^rw^e r . COnSeqUe,ltift, b >- { ° 

That the Court ought to have allowed thi 
plaintiff an opportunity to amend his plaint .® 
as to include tho necessary prayer for oensequen 
tial relief by injunction or otherwiso. ^ Q 

Ol • 77- . . U* 64 C 21 

Shujauddtn —for Appellant; 

Mehr Chand—tor Respondent 

Judgment -The plaintiff-appellant 

brought a suit asking for a declaratory 
decree to the effect that the award of 
an arbitrator as well as a decree passed 
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against him on the strength of this award 
being based on fraud, should not have 
any effect against his rights and also 
asking for any other relief which accord¬ 
ing to justice and circumstances of the 
case the Court might deem (it to grant. 
The learned Senior Subordinate Judge 
has held this to be a suit asking for a 
declaratory decree and other consequen¬ 
tial relief, in which the plaintiff is bound 
to value the relief which he seeks and pay 
a court-fee thereon under S. 7 (iv) (c). 
Court-fees Act, and as the plaintiff had 
valued his suit at Rs. 11,750, he called 
upon him to pay a court-feecn that valua¬ 
tion and on his failure to do so has rejected 
his plaint under O. 7, R. 11, Civil P. C. 
The plaintiff appeals. 

We are satisfied that the mere prayer 
for general relief is not necessarily a 
prayer for consequential relief so as to 
take the suit out of the class of suits for 
declaration only, and on this point wo 
do not think that the decreo of the 
learned Senior Subordinate Judge can ho 
supported. But it is argued for 
the defendant-respondent that a suit 
for a mere declaration does not lie in this 
case. There is no Punjab authority di¬ 
rectly in point, at least none has been 
quoted to us, and we have been coin- 
polled to fall hack on rulings of other High 
Courts in which there is perhaps some 
apparent conflict. The first case directly in 
point is ShrimantSagajirao v. Synitk Kl). 
The suit was one brought by a judgment- 
debtor for a declaration that a money dec¬ 
ree obtained against him by the defendant 
was null and void. The question was 
whether court-fee should be levied undei 
q 7 (iv) (c) or under Art. 17, Sen. 
Court-fees Act. Having reviewed the 

decisions there quoted, the learned Judges 
observed that some of them were based 
on ascertained facts in which the Judges 
were in a position to say what the rail 
claim was. In such cases the plaintiff » 
usually called upon to value his relief. 
In that case however the Court had no 
knowledge beyond that derived from the 
plaint, nor was it in a position to say 
whether the case was one to which the 
proviso to S. 42 Specific Relief Act 
applied. The conclusion arrived at was 
that on the plaint the suit was apparently 

one for a more declaration and that a 
court-fee of Rs. 10 might be paid accord¬ 
ingly^ This decision was followed _m 
(l) [1896) 20 153m. 73G. 
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the Calcutta High Court in Zinnat-un - 
nessa Khatun v. Girindra Nath Muker. 
jee (2). In that case the plaintiffs asked 
to have it declared that certain decrees 
were ineffectual and inoperative against 
them, and it was remarked: 

“The safest course in these cases is to ascertain 
what the plaintiff actually asks for by his plaint 
and not to speculate upon what may be the 
ulterior effect of his success. It may very well 
be that as the result of settiug aside tho decree 
in question some ulterior, benefit may directly 
or indirectly flow to the plaintiff. But what we 
have to look at is what he asks for by his plaint. 
It is clear, looking at tho plaint, that all that 
the plaintiff asks for is a declaratory decree 
and he does not for any consequential relief. 
The case of Shrimant Sagzjirao v. Smith (l) 
accords with this view." 

Tho views taken in the above two 
decisions have not boeu followed in a 
recent Full Bench decision of the Madras 
High Court in Arunachalam Chetty v. 
Bangaswamy Pillai (3). In that case it 
was remarked that a decree declaringthat 
a decreo is not binding on the plaintiff 
had the effect of cancellation of tho de¬ 
cree and did not bear tho appearance of a 
mere declaratory decree, although tho 
case might bo different whore a declara¬ 
tion was sought by a poison who was 
not a party to tho decree impugned. In a 
case like that the suit might properly be 
regarded as one for declaration only, but 
in other cases where the plaintiff seeks for 
consequential relief it was more properly 
a suit to get rid of an already existing 
obligation. The Full Bench concluded 
that a suit to avoid a decree passed against 
tho plaintiff was in any case a suit for a 
declaratory decree with consequential re¬ 
lief within tho meaning of Cl. (iv) (c), S. 7, 
Court-fees Act. This view was followed by 
other Judges in Madras in Bamanathan 
Chettiar v. Annamalai Chetty ( 4), whore 
it was held that a suit to declare that a 
decree is fraudulent and void will not lie 
unless followed up by a prayer for con¬ 
sequential relief, such as an injunction 
restraining tho decree-holder from execu¬ 
ting tho decree. Wo are of opinion that 
this decision can well be applied in the 
present case. It is clear that a partition 
decreo for tho possession of immovable 
property has beon passed in this case: 
although we are not in a position to say 
whether it has actually beon executed, 
but if not, it is presumably capable of 
execution._We_m ust therefore accept 

72)" 11903) 30 Cal. 7S8. 

(3) U9151 38 Mad. 922=28 I. C. 79. 

(4) 11915) 29 I. C. 132. 
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the appeal, sot aside the order cf the 
Senior Subordinate Judge and direct him 
to allow the plaintiff an opportunity to 
amend his plaint so as to include the 
necessary prayer for consequential relief 
by injunction or otherwise against the 
defendant and to value his relief and to 
pay court-fees on his valuation. It will 
of course, he open to the learned Judge 
to again reject the plaint, should the 
plaintiff fail to comply with these orders. 
No order is passed as to costs in this 
Court. 

R.M./R.K. Appeal accepted . 
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SCOTT-SUITH AND WlLBERFORCE, XT. 

J ft. Satto and others —Petitioners. 

v. 

. Amar Singh and others - Opposite 
Parties. 

Civil Misc. No. 330 of 1919, and Civil 
Appeal No. 285 of 1915, Decided on 
17th October 1919, against judgment 
and decree in Civil Appeal No. 285 of 
1919, D/- 7th April 1919. 

(a) Civil P. C. (1906), S. 110—Appeal dis¬ 
missed by High Court for insufficiency of 
court-fee—Decree is affirmed. 

A decree of the High Court dismissing an 
appeal ou account of insufficiency of court-fee 
isono affirming tbo decree of the first Court 
within the meaning of S. 110, Civil P. 0. 

!P G5 0 2] 

(b) Civil P. C. (1908), S. 110—Refusal by 
High Court to allow deficiency of court-fee 
to be made up is not question of law within 
S. 110, 

A refusal by the High Court to show any 
indulgence under S. 149, Civil P. 0., and allow 
tho deficiency in court-fee to bo made good is 
not a question of law within the meaning of 
S. 110, Civil P. C. [P G5 C 2) 

Fazl-i-Hussain —for Petitioners. 

Shco Narain and M. L. Puri —for 
Opposite Parties. 

Order. —In this case plaintiffs* suit 
was dismissed by the first Court and an 
appeal to this Court was dismissed on 
the ground that the memorandum of 
appeal bore insufficient court-fee, the 
court-fee payable on appeal being obvi¬ 
ously the same as in tho first Court. It 
*’ a8 held that considering tho gonoral 
oircumstances and in view of tho absenco 
of any bona fide mistake the Court would 
not in its discretion under S. 149, Civil 
7 • 0., allow the deficiency to be made up 
on the day of hearing. Against this 
decision a petition iB preferred for leave 
to appeal to their Lordships of tho Privy 
1919 L/9 k 10 


Council. The petition is contested on 
the ground that the decree of this Court 
aftirn'ied the decision of tho lower Court 
and that the appeal did not involve any 
substantial question of law. Counsel for 
the petitioners contended in a lukewarm 
fashion, with no authority to support 
him, chat the dismissal of an appeal on 
account of insufiiciency of court-fee did 
not amount to tho affirmation cf the de¬ 
cree of the first Court and that a question 
of law was involved in tho refusal by this 
Court toallow any indulgence under S. 149. 
On the other hand, counsel for the respon¬ 
dents cited Krislmasami Panikondar v. 
Ramasami Chcttiar (l) and Ram Karan 
v. 2\Iadhukar Prasad (2) as authorities 
that thejudgmeut of this Court dismissing, 
the appeal must he considered ns one 
affirming the decision of tho Court below.; 
Counsel for the respondents also referred! 
to Krishnasami Panikondar v. Rama - 
sami Cheltiar (l), Muhammad Abdul 
Glia fur Khan v. Secy, of State (3) and 
Bhagat Singh v. Jai Ram (4) as 
instances in which similar petitions 
were held not to involve any subsantial 
question of law. Wo have no hesi i 
tation in bolding that the decree of! 
this Court affirmed the decision of the 
lower Court, and that tho appeal to tho 
Privy Council does not involve any sub-j 
stautial question of law. 

Counsel for tho petitioners in ground 
4 (c) of the petition asks for decision 
whether tho court-fee was correctly 
levied in tho first Court. We may noto 
in this connexion that no objection on 
this point were made against the order 
of the first Court either in that Court or 
in the grounds of appeal to this Court. 
The petition moreover does not oven now 
contest the correctness of the order of 
the first Court. The point is dearly not 
one of those at issuo. For the reasons 
given above we dismiss tho petition with 
costs. 

R.M./R.K. Petition dismissed , 

~Tl) 119121 101. C. 46G. " ~ 

(2) A. I. R. 1915 All. 327=29 I. 0. 469. 

(3) A. I. R. 1914 All. 54= 23 I. C. 5S2=3G 
All. 325. 

(1) U916] 22 P. R. 1915=20 I. C. 102. 
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A. I. R. 1919 Lahore 66 (1) 
Martineau, J. 

Jagat Singh and ethers —Defendants— 
Appellants. 

v. 

Snndar Singh — Plaintiff — Respondent. 
Wise. Second Appeal No. I0c9 of 1919, 
Decided on 8th October 1919, against an 
order of Addl. Dist. Judge, Lahore, 

D/- 3rd January 1919. 

(a) Guardians and Wards Act (1890), S. 41(2) 
— Guardian— Discharge of—Express order 
of discharge is necessary. 

lu the absence of an express order discharging 
him, the guardian of a minor is not relieved of 
his liability to render accounts. An order that 
notbiug is due from the guardian according to 
the account filed by him does not operate as a 
discharge. IP 66 C 1] 

c. ti. Oertel —for Appellants. 

Ganpat Bai —for Respondent. 
Judgment. —One Gurdit Singh was 
appointed by the Court to be the guar¬ 
dian of the plaintiff, lie died in 1913. 
The plaintiff who came of age in January 
1918, has brought the present suit against 
Gurdit Singh s son and the surety to 
recover Rs. 1,188-13-0 which he alleges 
to have been due to him from Gurdit 
Singh. The Subordinate Judge held that 
Gurdit Singh had been discharged under 
S. 41 (4), Guardians and Wards Act, by 
an order passed^by him on 9th April 1918, 
and that the suit was therefore not main¬ 
tainable. The District Judge on appeal 
has differed from the view taken by the 
Subordinate Judge and has remanded the 
case for disposal of the other issues. 

The only question is whether Gurdit 
Singh was discharged by the order of 9th 
April 1918. As the learned District Judge 
points out, it is difficult to see how the 
order could ho regarded as one discharg¬ 
ing Gurdit Singh when the latter had 
iied tome years before it was passed. 
Further it has been held in Amar Nath 
v. Iiaghpat Bai (l) that a guardian is 
not relieved of his liability to render ac¬ 
counts unless there it an express order 
discharging him. In the present caso it 
does not appear that there was either an 
express or an implied order discharging 
Gurdit Singh. What the Subordinate 
Judge said in the order of 9th April 
1918 was that nothing was due from 
Gurdit Singh according to the account 
file 1 him, but he did not say that he ac¬ 
cepted the account as correct. I agree 
fbtprpfore with the low er appellate Court 
“ ini *j 2b R. mfc'=4i l. C.T44. 


that Gurdit Singh was not discharged, 
and I dismiss the appeal with costs. 
R.M./r.k. Appeal dismiss’d. 
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Rattigan, C. J. 

Ganga Bam —Plaintiff—Petitioner. 


v. 

Nanda —Defendant—Opposite Party. 

Civil Revn. No. 116 of 1919, Decided 
on 21st October 1919, for revision of a 
decree of Munsif, First Class, Kangra, 
D/- 3rd/4th December 1918. 

Limitation Act (1908), Art. 52 — Suit to 
recover price of articles sold is governed by 
Art. 52 — Punjab Loans Limitation Act 
(1904). 

A suit to recover a sum of money as lepresent- 
ing the price of certain articles sold by the plain¬ 
tiff to the defendant, is governed by Art. 52 as 
extended by the Punjab Leans Limitation Act. 

IP GG C 2] 

Mehr Chand Maliajan —for Petitioner. 

Judgment. —The respondent has been 
served with notice of today's hearing, 
but has not appeared nor has he been re¬ 
presented at the hearing before me. I 
accordingly proceed to decide the peti¬ 
tion ex parte. From the claim it is quite 
clear that tho plaintiff is suing for a 
sum of money as representing the price 
of certain articles sold by him to the 
defendant, and to such a suit Art. 52, 
Lim. Act, is clearly applicable and not 
Art. 115. The lower Court has found on 
the merits in favour of the plaintiff and 
as it dismissed his suit simply on the 
ground that it was barred under Art. 115, 
whereas it is within time under Art. 52, 
Lim. Act, as extended by tho Punjab 
Loans Limitation Act, I accept the peti¬ 
tion and grant the plaintiff a decree for 
the amount claimed with costs. 

R.M./R.K. Petition accepted. 
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Shadi Lal, J. 

Gokal Chand —Plaintiff Appellant. 


v. 

IIukam Chand and others —Defendants 
—Respondents. . 

Second Appeal No. 3342 of 1916, Deci¬ 
ded on 5th February 1918, from decree 
of District Judge, Jullundur, D/- 29th 


Limitation Act (9 of 1908), Art 120— 
U it for declaration of title-Pla.nliff in po»- 
>,tion— Adver»e entry in Record of Right* 
-Limitation runs not from date of entry but 
•om attempt to dispo»se*s. . , 

A declaratory suit brought by a plaintiff \>ho 
as all along been in enjoyment of the proier.v 
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*6 not barrod simply because an entry adverse to 
his rights was made or because ho came to know 
of that entry more than six years prior to the 
institution of tho suit. 

Even if the right to demand correction of the 
revenue entries is lost by limitation, the plain¬ 
tiff is entitled to a declaration of his proprietary 
title, tho period cf limitation running from tho 
date when the defendant attempted to oust the 
plaintiff from the property. 

Whore tbeiefo:e in a suit for a declaration to 
tho effect that plaintiff was owner of l/12th share 
in certain lands and not of a 1/lSth share only 
as recorded in the revenue papers, it appeared 
that the income derived from the land was spent 
on the upkeep of certain joint family properly in 
which tho plaintiff had a l/i*2th share which 
share had been awarded to him. 

Held: that tho cause of action arose when the 
plaintiff asked the RevenueOfticcr to mako an 
entry in his favour and the defendants denied 
hlstitlo. (PC7C2) 

Manohar Lai and Badri Das —for Ap¬ 
pellant. 

Gokal Chand Narang — for Respon¬ 
dents. 

Judgment.—This second appeal arises 
out of an action brought by the plaintiff- 
appellant for a declaration that he is 
owner of 1/ 12th of a plot of land known 
as Thaprana and not of l/18tli only as 
recorded in the revenue papers. The 
loirned District Judge, dissenting from 
the Court of first instance, lias dismissed 
the suit upon the ground that it is barred 
by time under Art. 120, Lim, Act, and 
after hearing arguments on both sides 
and considering the authorities cited by 
the learned counsel I am of opinion that 
the decision of tho lower appellate Court 
cannot be sustained. 

An abstract of the revenue entries re¬ 
lating to the land in dispute is given in 
tho judgment of the lower appellate 
Court, and there caD be no manner of 
doubt that the entries have for more 
than 30 years been ngainst the plaintiff 
and that he had knowledge of those en¬ 
tries more than six years prior to the 
institution of the suit. It is common 
ground that the rule of limitation appli. 
cablo to the suit is that prescribed by 
Art. 120, and the only question for deter¬ 
mination is whether tho terminus a quo 
is the date of the advor6e entrv, or tho 
knowledge thereof, or last ly the date when 
the defendants attempted to oust the 
plaintiff from the property. Now there 
is no reliable evidence that the defen 
dants denied the plaintiff’s right more 
than six years before the date of the in- 
stitution of the suit, indeed all the evi 


dence goes to show that the income deri¬ 
ved from the land is spent on the upkeep 
of certain joint family property in which 
the plaintiff had 1/12th share and that 
share has, it appears, been awarded to 
him. I am not prepared to assent to tho 
proposition that an action brought by 
the plaintiff, who has been all aiong in 
the enjoyment of the property would be 
barred by time simply because an entr> 
adverse to his rights was made or that 
lie came to know of that entry more than 
six years prior to the institution of the 
suit. Indeed there is ample authority 
for the proposition that even if the right 
to demand correction of the revenue en¬ 
tries is lost by limitation the plaintiff is 
entitled to a declaration of his proprietary 
title, the period of limitation running 
from the date when tho defendants 
attempted to oust the plaintiff from the 
property: vide inter alia Hakim Singh v 
Waryaman (l) and Nathu v Buta ( 2). 

The cause of action in the present case 
arose when the plaintiff asked tho Reve¬ 
nue officer to make an entry in his favour 
and the defendants denied his title. This 
event admittedly took place within the 
prescribed period of limitation, and the 
suit is consequently not barred by time. 
I?or these reasons I accept the appeal and 
reversing the decree of the lower appel¬ 
late Court remit tho caso for decision on 
the remaining points. Tho court-fee on 
the memorandum of appeal shall be re¬ 
funded. and other costs shall abide the 
the event, 

— /t> *__ Appeal accented. 

til l*uo 7J i o P. R. i907j - 

t2; 11881} 27 P. R. Ubl. 
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Rattigan, C. J. 

Bda Singh Convict—Petitioner. 

v. 

Emperor Opposite Tarty. 

Criminal Petn. No. 1389 of 1916, De- 
c.ded on 3rd January 1918, from order 

July 1917 dSIStrafc0 ’ Lyallpur * D /- 19th 

CriminalIP. C. (5 of 18981. S,. 90 and 514 
-Tool under S. 4 9 8. I P. C.-l,.„e of 

-Sur^f™^ 

In a caso under S 498 I P r 

comply with tho provisions of S. 90 
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Criminal P. C., it is necessary to record reasons 
for issuing the warrant in tbe first instance -and 
if the Magistrate fails to do so, the warrant must 
be regarded as wholly illegal and the bond given 
by tbe surety for tbe woman’s attendance has no 
legal force and cannot be forfeited if the woman 
does not appear. IP GS C 1] 

L. C. Mchra —Petitioner. 

Govt. Advocate — for the Crown. 

Judgment.—In this case it was com¬ 
petent to the Magistrate who tried the 
case to issuo a warrant for theattendance 
of the woman in question instead of issu¬ 
ing a summons, hut in order to comply 
with the provisions of S. 90, Criminal 
|P. C., it was necessary gor him to record 
his reasons in writing for issuing the 
[warrant in the first instance. No such 
reasons were recorded in the present case 
and upon the authority of Sukhcswar 
Pukan v. Emperor (l) the warrant must 
be regarded as wholly illegal. In these 
circumstances Eala Singhv. King Empe¬ 
ror (2) is authority for holding that the 
bond given by Bala Singh who stood 
surety for the woman s attendance has 
no legal force. I accordingly accopt this 
application aud set asido the order of the 
Magistrate, dated 12th July 1917. and of 
the District Magistrate dated 19th July 
191^- The amount declared to be for¬ 
feited shall, if realized be refunded. 

r.M,/r.K. _ Petition allowed . 

(1) lioill 38 Cal. 789=42 Cr. L. J. 409=11 

1.0.593. „ _ T 

(2) [1907] 22 P. W. R. 1907 Cr.=G Cr. L. X. 
275. 
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Scott-Smith, J. 

Committee of Notified Area , Una— 

Defendant—Petitioner. 

v. 

Chatar Behari Narain — Plaintiff- 
Respondent. 

Civil Revn. No. 839 of 1916. Decided 
on 12th February 1918, from decree of 
Munsif, 2nd Class, with powers of a 
Judge, Small Cause Court, Hosbiarpur, 

D/- 17th April 1916. . 

(n) Punjab Municipal Act (3 of 1911), 
Ss. 86 and 242—Imposition of illegal U*— 
Civil Courts’ jurisdiction to grant relief is 
not ousted. 

Tbe power conferred by a special Act on a local 
authority to impose a particular tax for parti¬ 
cular purposes in a specified nyuincr does not 
oust tbe jurisdiction of tbe Civil Courts to givo 
relief against an illegality committed by that 

body under cover of statutory powers. 

* [P G9 U 1J 

A civil Court has jurisdiction to determine the 
question whether the imposition of a tax is 
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illegal and ultra vires and to givo relief if a tax 
has been levied from a person who is not liable 
to pay the same. [r G9 C 11 

(b) Provincial Small Cause Courts Act 
(9 of 1887), Art, 1—Imposition of profession 
tax by Government—Munsif suing for de¬ 
claration of nonliability — Suit not excepted 
from Small Cause Court —Munsif cannot be 
said to follow profession—Punjab Munici¬ 
pal Act (3 of 1S11), Ss. 8G and 242. 

Tbe Punjab Government imposed a profession 
tax in the Una Notified Area aud the plaintiff, a 
Munsif, was assessed to pay tbe tax. lie paid it 
under protest and then brought a suit for the 
recovery of tbe amount: 

Held: (1) that tbe suit was not one concerning 
an act purporting to be done by any person by 
order of tbe Local Government and was not 
therefore excluded from the jurisdiction cf a 
Court of Small Causes; IP GS C 2) 

(2) that the Munsif could not be said to follow 
a profession in the popular sense of the term and 
tbo Government could not hnvo intended that 
bo should be liable to pay a profession tax. 

IPG9C1] 

Bhagat Govind Das - (or Petitioner. 

Mul Chand for Moti Sagar — for 
Respondent. 

Judgment —The Punjab Government 
in exercise of its powers under S. 242, 
Punjab Municipal Act, has imposed a pro¬ 
fession lax in the Una Notified Area. 
Amongst those assessed to pay this tax 
by the Committee of the Notified Area 
was the plaintiff Lala Chatar Behari 
Narain, Munsif, at that time occupying a 
house within the notified area. He paid 
the tax Rs. 40 under protest and then 
brought the present suit against the 
Committee of the Notified Area for re¬ 
covery of the amount. The case was 
heard by a Small Cause Court Judge who 
decreed the claim in full. The Committee 
of the Notified Area has filed an applica¬ 
tion for revision in this Court. Three 
points were argued beforo me on behalf 
of the petitioner committee, viz., (1) 
that the case was not triable by a Court 
of Small Causes; (2) that the Civil Court 
had no jurisdiction to hear the suit; and 
(3) that the Munsif was exorcising a pro¬ 
fession and was therefore liable to pay 
the tax. A regards the first point, it was 
urged that the suit was excluded from 
the jurisdiction of the Court of Small 
Causes by Art. 1, Sch. 2, Small Cause 
Courts Act. In my opinion the Article 
in question is not applicable. The suit 
cannot he said to bo one concerning an 
act purporting to be done by any person 
by order of the Local Government. The 
Local Government in the present case no 
doubt imposed the tax but the Com¬ 
mittee of the Notified Area had to prepare 
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and did prepare a list of the persons 
liable to pay the tax. The suit therefore 
concerns the levy by the Committee of 
the tax from the plaintiff. As regards 
the second point the appellants rely upon 
S. 80, Municipal Act, which lays down 
that 

“No objection shall bo taken to any valuation 
or assessment, nor shall the liability of any per¬ 
son to be assessed or taxed b*5 questioned, in any 
other mauucr or by any other authority than is 
provided in the Act and also that no refund of 
any tax shall be claimable by any person other¬ 
wise than in accordance with the provisions of 
this Act and the rules thereunder. 

It has however been held frequently 
tliRt the power conferred by a special 
Act on a local authority to impose a 
[particular tax for particular purposes in 
a specified manner docs not oust the 
'jurisdiction of the civil Court to give 
( relief against an illegality committed by 
.that body under cover of statutory 
powers. I think it is dear that a civil 
Court has jurisdiction to determine the 
question whether the imposition of a tax 
|is illegal and ultra vires and to give 
[relief if a tax has been levied from a 
'person who is not liable thereto. 

The third point is whether it can be 
said that the Munsif followed a profes¬ 
sion. Tho lower Court has gono into 
this matter very thoroughly and has 
come to a reasonable conclusion. In my 
opinion it cannot be said that the Munsif 
follows a profession in tho popular sense 
of tho term and I do not think that 
[Government can have intended that ho 
should bo liable to pay a profession tax. 
Whether this bo so or not, I do not 
think that this Court should go into the 
matter in revision. Tho petition for 
revision is accordingly rejected with 
costs. 

R.M./r.K. Petition rejected . 
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Chevis, J. 

Muhammad Osman— Appellant. 

v. 

Rahim Bakhsh Respondent. 

Second Appeal No. 25 of 1917, Decided 

°? ^ nua 7 1918> from fche d °° r0 o 

° f J a d g*. Delhi, dated 10th 

October 1916. 

Evidence Acl (1872). S. 90 - Power to 
draw presumption U discretionary—If pro- 

iSSr.?;.— c °““ " •>"" ■- 

, ? ue .® tion °f making a presumption with 
regard to the gonniuencs of a document under 


S. 90 is one in which the Court has to exercise 
its discretion aud when that discretion bus been 
exercised with due care and the presumption 
allowed by law has been made, an appellate Court 
should be slow to interfere with such discretion. 

tP 70 C 2] 

Kirkpatrick—for Appellant. 

Mali Sagar — for Respondents. 

Judgment.—The question in this ap¬ 
peal is whether the defendant purchaser 
lrom Saudagar Mai is a permanent tenant 
of the property in suit. The contention 
centres round a lease executed by Sauda. 
gar Mai in 1873. This lease is over 
40 years old, but the first Court declined 
to make the presumption allowed by 
S. 90, Evidence Act. Tho District Judge 
on appeal rnado this presumption and 
gavo plaintiff a decree for possession 
allowing defendant six months for remov¬ 
ing his materials. 

Mr. Kirkpatrick at first contended that 
this lease does not cover the property in 
suit. No such contention seems to have 
been raised in tho lower Courts, and 
Mr. Kirkpatrick did not press tho matter 
hut confined himself entirely to arguing 
that the District Judge was wrong in 
presuming in favour of the leaso. Mr. 
Kirkpatrick refers Amir v. Nur Muham- 
mad (1) and urges that forgery and fraud 
are frequent in Delhi, and that special 
care must be taken before a document 
can bo accepted os genuino. But I noto 
that the Additional District Judge, Mr. 
Clifford, whose order is under appeal, 
resided for long years in Delhi, and if 
ovor there was a judicial officer who 
could claim an intimate acquaintance 
with Delhi people and their customs I 
should say Mr. Clifford could. He has 
carefully considered the case, and I should 
be slow to interfere with a decision of 
his in such a case as the present, which 
rests on the question whether tho pre¬ 
sumption allowed by law should be made 
or not. Mr. Clifford’s main reason, or 
at loast ouo of his main reasons, for pre¬ 
suming the lease to bo genuiue is that 
it was: 

“filed with tho plaint of 1904 when Saudagar Mai 
was alive nud that it ia difficult to bcliovo that 
plaintiffs would have produced a forced lonsa 
during his lifetime.” 8 

Mr. Kirkpotriok points out that it is 
not correct to say that it was filed with 
the plaint. It was filed at a late stago 
of the case and Mr. Kirkpatriok urges 
that as baudagar Mai did not auuear tn 

UJ U802] 82 P. B. 1902.---' 
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contest the suit there was no danger in 
putting in a forged lease. But the lease 
was distinctly mentioned in the plaint, 
so I presume that plaintiffs had it in 
their possession when the plaint was 
written, and I certainly cannot presume 
that plaintiffs were aware when their 
plaint was drawn up that Saudagar Mai 
was nut going to contest their claim. 

As for the District Judge’s finding that 
the land in the Rui Mandi must have 
been acquired by Saudagar Mai in the 
end of 1872 or the beginning of 1873, 
there is of course no direct evidence as 
to when he got this land, but the Dis¬ 
trict Judge makes an inference from the 
previous history of the relations between 
Saudagar Mai and the plaintiffs ana I am 
not at all prepared to say that the Dis¬ 
trict Judge’s reasoning is incorrect. 

I think the learned District Judge has 
given good reasons for making the pre¬ 
sumption allowed by S. 90. It is a 
matter in which the Court lias to exer¬ 
cise its discretion and when that discre¬ 
tion has been exercised with due care, 
and the presumption allowed by law has 
been made as in the present case, an ap¬ 
pellate Court should be slow to interfere 
with such discretion: vide Shafiq-vn - 
nissa v. Shaban Mi Khan (2). In fact 
it is argued on behalf of the respondents 
that the question involved is one of fact 
and not one of law, and here. Parankusa 
Zatinrda Mahadesikaswami v. Subra- 
mania Pillai (3) is quoted, a case in 
which the learned Judges differed; this 
however is a question which I do not 
think I need decide. I uphold the deci¬ 
sion of the learned Additional District 
Judge except that I extend the period 
allowed for removing the malba till 19th 
July 1918 (see my orders dated 8th Feb¬ 
ruary 1917 and 23rd March 1917 passed 
in this case), in all other respects the 
Additional District Judge’s decision is 
affirmed and the appeal fails. The appel¬ 
lant will pay cost in this Court. 

K.M./n.K. Appe al dismissed. 

(2) Ll'J04l 26 All. 681. 

(3) 110151 20 I. C. 117. 
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Scott-Smitii and Lf.-Rossionol, JJ. 

Mohan Lal— Defendant—Appellant. 

v. 

Vamodcir Das —Respondent. 

First Appeal No. 2134 of 1916, Decided 
on 18th February 1918. 
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Civil P. C. (5 of 1908) Sch. 2, Para. 17- 
Arbitrator dying before application for fil¬ 
ing agreement to refer to arbitrators is 
mode rule of Court—Agreement becomes 
inoperative. 

An agreement to refer to arbitration becomes 
ipso facto inoperative by the death of an arbi¬ 
trator before the agreement is mado a rule of tho 
Court. 

Where therefore five arbitrators were named 
in an agreement to refer to arbitration and two 
of them had died before an application was mado 
for the filing of the agreement in Court. 

Held: that the agreement became incapable 
of performance and could not be filed in Court: 

8 All. 340: 17 Mad. 198 aud 12 I.C. 15(P.C ) Dist. 
12 B. Tj. II. App. 13 and 49 I. C. 911 Itcl . on. 

IP 71 C21 

Aloli Sagar —for Appellant. 

C. Bevan Petman and Santanam —for 
Respondents. 

Jndgment.— This is an appeal from 
tho order of the District Judge of Delhi 
directing an agreement to bo filed in 
Court under para. 17, Sch. 2, Civil 1\ C. 
Tho appeal was first argued before a 
single Judge of this Court who has refer¬ 
red it to a Division Bench, the parti¬ 
cular question referred being whether 
an agreement to refer to arbitration 
becomes ipso facto inoperative by the 
death of an arbitrator before the agree¬ 
ment is mado a rule of Court. In the 
present case there were five arbitrators 
named in tho agreement and two of them 
had died before an application was made 
for the filing of the agreement in Court. 
Counsel for the respondents replied upon 
Jones y. Led gar d (i), Bala Paltabhirama 
Chctti v. • Scetharama Chetti (2) and 
Sadik Husain v. Kaniz Zeohra Begum (3). 
In our opinion theso authorities are dis¬ 
tinguishable. Jones v. Ledgard (l) hod 
reference to an application to file an 
award in Court. In Bala Pattalhirama 
Chctti v. Scctharovia Chetti (2) one of 
the arbitrators refused to act after tho 
agreement had been filed in Court, where¬ 
as in tho present case two of tho arbitra¬ 
tors died before even the application to 
file the agreement in Court was made. 
In Sadik Husain v. Iianiz Zeohra Be - 
gam (3) there was no application for tho 
filing of the agreement in Court; it was 
already in Court being incorporated in a 
compromise upon which a decree had 
been passed and it was subsequent to 
this that one of tho arbitrators refused 
to act. For the ap pollant Brcoke v. 

"(1) 118861 8 All. S-ioT 

(2) 11S941 17 Mad 498. 

(3) [19111 33 All. 743=14 O. C. 239 = 12 I. 0. 

15 (P.C.). 
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Surdyal (4) and Ma Ba U v. Mating Pc 
Lan (5) were relied upon. 

Brooke v. Surlyil (4) was a case in 
which there had been an agreement for 
reference to throe arbitrators one of 
whom had refused to act and the other 
two had decided to go on with the refer¬ 
ence. Pontifex, J., remarked: 

sid agrccmcut such as th\t now before 
mo has bs»n executed any parson who is a party 
to it is entitled to apply to the Court to have 
such agreement filed and no party to such an 
agreement cjuld hope successfully to oppose 
such application if all the arbitrators named in 
it wore alivo and willing to act. But it is quite 
a different thing when upon milane such an 
application a party to the agreement is able to 
com? in and show that before the application 
b*as made one of the arbitrators named in tho 
deed had in fact died or as in this case bad 
refused to act iu the matter. In such a case I 
think the contention is right that the reference 
to the arbitration agreed upon between the 
parties no longer exists so as to enable the Court 
to direct that it should be filed and if it were 
filed I do not think the Court could exorcise the 
powers of appointing a now arbitrator because 
the arbitrator who has refused to net, refused 
before the order of reference, directed by S. 3*20. 
was made by the Court.” 

That ruling was under the Civil P. C. 
of 1859, but the provisions of that Code 
in regard to an application to file an 
agreement were not materially different 
from those of the present Code. The 
case reported Ma Ba U v. Mating Pe 
Lan (5) is a decision of tho Lower Burma 
Chief Court under the present Code in 
which it was held that apart from any 
enactment an agreement to refer a matter 
to cortain specified arbitrators becomes 
void and of no effect if one or more of 
the arbitrators die or refuse to act and 
thus make the agreement incapable of 
performance. It was held that in 9uch 
>\ case the Court had no jurisdiction 
under Cl. (4) of para. 17, Sch. 2, Civil 
P. C., to make a reference to the arbitra¬ 
tors. Id our opinion the reasoning con¬ 
tained in this ruling is sound. Sub Cl. (4), 

Sch.2. Civil P. C., is as follows: 

Whore no sufficient causo is shown tho Court 
shall order the agreement to bo filed and shall 
mako an order of reference to the arbitrator 
appointed in accordance with tho provisions of 
tho agroemont.'* 

In the present case certain specified 
arbitrators are named in the agreement 
and we fail to see how an order of refer¬ 
ence could be made to those arbitators 
if one or more of them had died before 
the agreement was fi led in Court. Tho 

t lfl74 l 12 B. L. R. AppTis: “- 

(5) 11917] 42 I. 0. 911. 


actual agreement to refer the matter in 
dispute to five specified arbitrators be¬ 
came incapable of performance when one 
of those arbitrators died. This m our 
opinion is a sufficient reason for refusing 
to file the agreement in Court. LI. l* 
has been referred to by counsel for the 
respondents, hut as pointed out by the 
Burma Chief Court, Cl. 19 only comes 
into operation when an order of reference 
has been made under Cl. 17. Mr. Petman 
for the respondents has not cited any 
authority in support of the proposition 
that an agreement should bo filed in 
Court if one or more of the arbitrators 
named therein have died prior to the 
making of the application. W'e therefore 
accept the appeal an l setting aside the 
order of the lower Court reject the appli¬ 
cation for filing the agreement with costs 
in both the Courts. 

r.M./r.k. Appeal accepted . 
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Scott-Smith, J. 

Hazara Singh and others —Appellants. 

v. 

Bishen Singh and another — Respon¬ 
dents. 

First Appeal No. 3455 of 1916, Deci¬ 
ded on 4th February 1918. 

(a) Custom (Punjab)—Succession—Gariwal 
Jats of Ludhiana—Collaterals exclude daugh¬ 
ter. 

Among Gariwal Jats of the Ludhiana Dis¬ 
trict there *is a special oustorn contrary to 
general custom whereby daughters aro excluded 
from succession to self-acquired property by 
collaterals. [P 72 G 2] 

(b) Civil P.C (1908), O. 41, R. 23—Remand. 

The mero fact that a particular ruling was not 

citod in tho low?r Court doo9 not give the party 
any right to claim a remand IP 72 0 2] 

Nand Lai —for Appellants. 

N. C. Mehro —for Respondents. 

Judgment. — This judgment disposes 
of two connected appeals Nos. 3455 and 
3471 of 1916. The suit out of which tho 
appeals arise was brought by the plain¬ 
tiffs Aohal Singh and others for the land 
of Fateh Singh whose collaterals they 
claimed to he. Besides them there were 
two other sets of claimants, (l) Mt. 
Mohan Kaur, defendant 1, daughter of 
Fateh Singh, and (2) dofondauts 2 to 31, 
Hazara Singh and others who alleged 
that the land in suit wis gifted to Fateh 
Singh's grandmother Mt. C hand an by her 
brother Bhanga Singh. They say that 
they are Collaterals of Bhanga Singh and 
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as the male line of the donee Mt. Chan- 
dan is now extinct they are entitled' to 
succeed as reversionary heirs of the 
donor. The case was tried hy Lila 
Shibbu Mai, District JuJge of Ludhiana, 
who on 30th June 1913 dismissed the 
plaintiffs' suit holding that they had no 
right to succeed to non-ancestral property 
in the presence of Fateh Singh’s daughter 
hut that they had a superior right to 
defendants 2 to 31 who in his opinion were 
not proved to be the collaterals of 
Bhanga Singh. From this order both 
plaintiffs and defendants 2 to 31 filed ap. 
peals which were decided by Mr. Craik, 
District Judge of Ludhiana, on 17th 
March 1915. This Court by its order 
of 21st October 1910 in Civil Appeal 
No. 19G8 of 1915 set aside Mr. Craik’s 
order holding that it had been passed 
without jurisdiction having regard to 
Meugens v. Sutlej FlourMills, Feroze- 
pore (l). The appeals of the plaintiffs 
and defendants 2 to 31 from the order 
of Lala Shibbu Mai have therefore been 
now argued before mo. 

Out of defendants 2 to 31 Jlira Singh 
and Mt. Nandi have died and Mr. Mano- 
har Lai cu behalf of the plaintiffs.appel¬ 
lants says that there is no necessity to 
bring their legal representatives on the 
record in the plaintiffs' appeal as their 
dispute is only with Mt. Mohan Kaur, 
the lower Court having hold that his 
clients’ rights aro superior to those of 
defendants 2 to 31. I agree with him 
that Hira Singh and Mt. Nandi were 
not necessary parties in his clients’ ap¬ 
peal. The appeal filed on behalf of de¬ 
fondants 2 to 31 may he disposed of in 
a few words. Dr. Nand Lai who ap¬ 
pears for them frankly admits that the 
only evidence in support of their con¬ 
tention that they aro collaterals of 
Bhanga Singh is that of the Hard war 
Prohat who has been disbelieved hy the 
lower Court. He has not shown any 
reason why I should disagree with the 
finding of that Court in regard to this 
man's evidence. I think it would bo 
extremely unsafe to hold upon the uncor¬ 
roborated evidence of this single witness 
that the alleged relationship is proved. 
Dr. Nand Lai also admits that the al¬ 
leged gift hy Bhanga Singh toMt. Chan- 
dan of the land in suit is not proved. 
Under these circumstances his client's 
appeal must fai l and is hereby dismissed 
[lj L1‘J15] 30 P. R, 1913= 27 I. C. 025. 
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with costs to Mr. Manohar Lai’s clients. 
With regard to the plaintiffs' appeal 
Mr. Manohar Lai relies upon Partab 
Singh v. Panjabu (2), in which it was 
held that among Gariwal Jats of the 
Ludhiana District there is a special cus¬ 
tom contrary to general custom whereby 
daughters are excluded from succession 
to self acquired property by collaterals. 
The Court followed in this decision the 
case of Mt .Isliar Knar v. liaja Singh 
(3), which has been reported as 29 Punjab 
Record 1911. These authorities were 
not quoted in the lower Court, but they 
are clearly applicable tothe present case. 
Mr. Nihal Chand on behalf of Mt. Mohan 
Kaur is unable to cite any authority to 
the contrary. His contention is that 
had Partab Singh x. Panjabu (2) been 
shown to the lower Court the onus should 
have been shifted and bis client would 
have produced evidence in proof of a 
special custom in her favour. He there¬ 
fore asks that the case should bo reman¬ 
ded for further inquiry. Tho onus was 
placed upon the plaintills by the lower 
Court and they discharged that onus 
partly hy oral evidence and partly by 
citing authorities. Tho mere fact that o 
particular ruling was not cited in the 
lower Court does not in my opinion give 
the defendant any right to claim a ro- 
mand. In her pleas Mt. Mohan Kaur 
relied generally on custom and did not 
allege that there was any special custom 
in the family of tho parties. In tho 
case reported as Mi. Isliar Kuarv . Baja 
Singh (3) the question was gone into 
exhaustively, and it is extremely un¬ 
likely that Mt. Mohan Kuar could prove 
any special family custom in her favour. 
I therefore accept plaintiffs’ appeal and 
give them a decree for possession of tho 
land and the house in suit with costs 
throughout against all the defendants. 
R.M./R.K. Appeal accepted. 

(2) [19121 25~pTr. 101*2=13 I. C. 77. 

(3) [1911] 29 P. R. 1911=0 I. C. 008. 
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Scott-Smitii and Shadi Lal, JJ. 
Madan Molian Lal and another — 
Plaintiffs—Appellants. 

v. 

B. Borooah and Co. of Delhi —Defen¬ 
dants—Respondents. 

First- Appeal No. 2368 of 1914, Deci¬ 
ded on 15th February 1918, from decree, 
of Divl. Judge, Delhi, D/-20th June 1914 
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(a) Civil P. fc. S. 11—What is. and not what 
ought to have been, decided is to be looked 
to. 

In deciding the validity or otherwiso of the 
defonca of res judicata, the Court is concerned 
with what was actually decided and not with 
what ought to have been decided in the previous 
suit. IP 7-1 C Q] 

(b) Civil P. C. (5 of 1908), S. ] 1—Court re¬ 
fusing to adjudicate upon certain issues — 
Doctrine of res judicata cannot apply in sub* 
sequent suit—Contract of lease oral—Subse¬ 
quent exchange of letters recording fact need 
not be registered to be admissible inevidencc 

—Registration Act (16 of 1308), S. 17 (1) (d) 
and S 49. 

Plaintiffs let the ground lioor of tbeir house to 

defendants from 1st Jauuarv 1909. In the sum- 

• 

raer of 1911, a dispute arose betweeu the parties 
with regard to the term of the teuancj and the 
extent of tho property leased 'and tho plaintiffs 
brought a suit for ejectment of the defendants 
from the house as well as two plots of land which 
according to the plaintiffs, did not form part of 
the property leased. The defendants thereupon 
instituted a counter-suit for the specific perform¬ 
ance of an agreement to lease the prjparty for a 
period of threo years. The litigation dragged on 
till the defendants vacated the promises ou 7th 
March 1912 and informed the Court accordingly 
which consequently declined to adjudicate upon 
the various issues arisiugbetween the parties and 
simply granted the plaintiffs a decree for posses¬ 
sion cf the property, expressly stating that tho 
said issues might be determined in the suit for 
damages which was to be instituted by the plain¬ 
tiffs, The present suit was then brought for 
damages for use and occupation ou the allega¬ 
tions that tho defendants wore monthly tenants, 
that thoir tenancy was determined at the end of 
June 1911 by a notice to ’quit served on them in 
April 1911 and that thereafter thoy wero in 
wrongful possession of the demised premises. It 
appeared that the parties had written to each 
other on 15th and 22nd January 1909 with re¬ 
gard to the mattor of the lease and it was con¬ 
tended that these letters amounted to a lease for 
a terra exceeding ono year and not having been 
registered wore inadmissible in ovidonce: 

Held: (1) that inasmuch as tho Court dealing 
with the former suit expressly refused to adjudi¬ 
cate upon any of the matters covered by the 
issues in the subsequent suit, tho plaintiffs could 
net avail thomselves of the doctrine of ros judi¬ 
cata and the Court was competent to determiuo 
issues on tho merits betweeu tho parties; 

[P 74 C 2l 

(2) that tho contract betwoen the parties was 
entered into orally and tho letters subsequently 
exchanged betwcon the parties wore morcly me¬ 
moranda of a fait accompli and could not thore- 
toro be excluded from evidence on tho ground of 

w "r fk r ffL etr . ation: ip 76 o n 

la tl k ‘ tb0 ,o“ ancy tor threo years from 
1st February 19M to aist January 1912 and tbo 

P r 1 “' nt ' fEi httd ”0 to eject tho defendants 

from the premises beforo tho expiry of that po- 

(4) that tho defendants wero liablf to pay 
damages for use and occupation for tho period 
subsequent to 81st January 1912. IP 76 C 1) 

(c) Landlord and Tenant-Tenant holding 
over wilfully and contumaciously -Damage. 


for use and occupation arc asscssedat double 
tbe rent. 

In the case of a tenant holding over wilfully 
and contumaciously damages for use and occu¬ 
pation arc assessed at double the ordinary rent. 

(P7G C 11 

Raj Narain, K. Santanam and Madan 
Gopal —for Appellants. 

Mot i So gar and S. N. Rose — for Res¬ 
pondents. 

Judgment.— The plaint ill's are tho 
owners of a house situate on the Lothian 
Road inside tho Kashmiri Gate, Delhi. 
It is common ground that the ground 
floor of the house was let to the defen¬ 
dants, Messrs* B. Borooah and Company, 
from 1st February 1909 at a monthly 
rent of Rs. 111-11-6 and that in the sum¬ 
mer of 1911 the parties fell out, the dis¬ 
pute relating to the term of the tenancy 
and the property compromised in tho 
lease. Tho plaintiffs thereupon brought 
an action for the ejectment of the defen¬ 
dants from the house as well as two plots 
of land which according to the plaintiffs, 
did not form part of the property leased 
to the defendants and had been wrong¬ 
fully taken possession of by them. Tho 
defendants replied by instituting a coun¬ 
ter-suit for tho specific performance of 
an agreement to lease tho property for 
a period of threo years. This suit was 
obviously a counterblast, the object being 
clearly to prevent the decision of the 
plaintiffs suit before tho commencement 
of the Coronation Durbar held in De¬ 
cember 1911. In this object tho defen¬ 
dants were successful, the litigations 
dragged on until after tho Durbar with 
the result that they thomselves vacated 
the premises on 7th March 1912 and then 
informed tho trial Judge accordingly. 
The latter consequently declinod to ad¬ 
judicate upon the various issues arising 
between the parties, and simply granted 
the plaintiffs a decree for possession of 
the property, expressly stating that the 
said issues might be determined in the 
suit for damages which was to be insti¬ 
tuted by the plaintiffs. 

The present suit i9 for damages for uso 
and occupation on the allegations that 
the defendants were monthly tenants 
that their tenancy was determined at the 
end of June 1911 by a notice to quit ser¬ 
ved on them in April 1911 and that there, 
after they wero in wrongful possession of 
not only th) two plots of land referred to 
above and a verandah constructed by the 
plaintiffs in Non ember 1910, but also of 
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the house itself. The plaintiffs conse¬ 
quently claimed about Rs. 14,000 by way 
of damages from the defendants. The 
trial Judge has given his decision against 
the plain tills upon all the matters in 
controversy between tho parties, and 
has passed a decree for Rs. 921-2 0, the 
rent due from 1st July 1911 to 7th March 
1912, which rent was tendered by the de¬ 
fendants but was not accepted by the 
plaintiffs. 

Against this decree tho plaintiffs have 
preferred an appeal to this Couit, and we 
have listened to the elaborate arguments 
advanced by Mr. Raj Narain for the ap¬ 
pellants and Mr. Moti Sagar for the res¬ 
pondents. Upon the question of res 
judicata we have no hesitation in endors¬ 
ing tho opinion of the learned Divisional 
Judge, upon the short ground that tho 
Court dealing with the former suit ex¬ 
pressly rofused to adjudicate upon any of 
tho matters which are covered by tho 
first three .issues framed in this case. 
As observed already, the decree for pos¬ 
session was passed in that suit, because 
tho defendants stated that tho period of 
tenancy had expired on 31st January 
1912 and that they bad consequently 
vacated tho premises. In these circum¬ 
stances the Court held that it was un¬ 
necessary to determine the points relat¬ 
ing to tho nature of the tenancy, the pro¬ 
perty actually leased to the defendants, 
and the property alleged to have been 
trespassed upon by them, and expressed 
its opinion that these matters might be 
determined in the subsequent suit. Nor 
did tho appellate Court, to which the 
plaintiffs wont upon appeal, accede to 
their request for a decision on the merits. 
The judgment delivered by that Court 
shows that it confined itself to tho ques¬ 
tion of costs, and that the remarks made 
therein apportioning tho blame between 
the two parties were made with the sole 
object of deciding that question. 

There is considerable force in the con¬ 
tention that the Court, which tried the 
former suit should have before decreeing 
possession, determined whether tho plain 
tiffs had a cause of action on tho date of 
tho institution of that suit, and that it 
should not have awarded possession 
merely upon the strength of the circum¬ 
stances which camo into existence subse¬ 
quent to that date. Now, tho ground 
upon which the Court proceedei may he 
wrong, hut there can bo no manner of 
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doubt that in deciding the validity or 
otherwise of the defence of res judicata 
we are concerned with what was actually 
decided in the previous litigation, and 
not with what ought to have been decid¬ 
ed. The following observations of their 
Lordships of the Privy Council in Parso- 
tam Gir v. Narbada Gir (l) are perti¬ 
nent here’ 

“The question is not whether the judgment of 
the High Court in 18SG was right, but whether 
it did or did not finally decide the preseut ques¬ 
tion as between Nipal Gir and Narbada Gir. It 
would bo a contradiction in tjrms to say that 
the Court had finally decided matters which it 
expressly left ‘untouched and undecided.’ 


Mr. Raj Narain for the appellants relios 
upon Expl. 4, S. 11, Civil P. C., which 
prescribes that any matter, which might 
and ought to have been made ground of 
defence or attack in the former suit, shall 
he deemed to have been a mattor directly 
and substantially in issue in such suit. 
But the explanation doos not place a con¬ 
structive issue referred to therein upon 
any higher footing than tho issues actual¬ 
ly drawn in tho case, and does not do 
away with tho necessity of due compli¬ 
ance with the essential requirements of 
tho rulo of res judicata laid down in tho 
section itself. There is however no scope 


for the application of this explanation to 
the present case, because it is clear that 
tho parties had put forward all the 
grounds of attack and defence, which 
were duly embodied in clear and distinct 
issues. But the Court not only did not 
decide them but expressly excluded them 
from decision. It is therefore manifest 
that nothing was decided in that case 
which can he treated as res judicata We 
accordingly hold that the plaintiffs are 
not entitled to avail themselves of the 
doctrine of res judicata, and wo proceed 
to determine tho issues on the ments. 
Tho first question, which requires deci¬ 
sion. is tho term of the tenancy. Now 
we may say at once that there is no 
reliable evidence in support of the plain- 
titrs’ contention that the tenancy was a 
monthly one; indeed, all the evulenco 
oral and documentary Roes to show that 
it was for a period of three years The 
plaintiffs, however, contend that the 
letters, dated 15th January and -2nd 
January 1009 respectively, exchanged 
between the parties amounted to a leaso 
for a term excee ding one year, an d we r 3 
“ (1> 118991 21 All. 005=20 I. A. 1V!> (P-0 j. 
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consequently compulsorily registrable 
under S 17, Registration Act. The docu¬ 
ments not having been registered are in¬ 
admissible in evidence; and oral evidence 
relating to the terms of the contract, 
which was reduced to writing, is shut out 
by the Evidence Act. 

We have examined this contention in 
the light of all the circumstances of tho 
case, and we are of tho opinion that it 
has boon satisfactorily established that 
the parties entered into a parol contract 
with respect to the lease of the property 
for three years, and that the letters in 
question should be regarded as merely 
memoranda of a fait accompli. It appears 
that negotiations in connexion with tho 
leass of the property began some six 
months before the letters in question 
wore written, and the evidence of Colo¬ 
nel Z. Ahmad shows that it was the 
plaintiff Madan Mohan Lai who wantod 
the tenancy to la9t for three years and 
that it was at his rejuest that the wit¬ 


ness suggested that period to tho defen 
dants. 

Further, B. K. Borooah, tho manage 
of tho defendants’ firm, who settle 
tho matter with the plaintiff Mad a 
Mohan Lai, swears that the contract bet 
ween tho parties was an oral one an 
that tho letter of confirmation was take 
with the object of forwarding it to thei 
Head Office at Calcutta. It will be oh 
served that Madan Mohan Lai, who wa 
the only other persou cognizant of th 
affair, has not gone into tho witness-box 
and in these circumstances wo seo n 
valid reason why we should not accep 
the version given by B. K. Borooat 
Accepting his testimony, which receive 
support from othe^circumstances of th 
case, we hold that the contract betwee 
the parties wa9 entered into orally, an 
that the letters cannot be excluded o 
the ground of want of registration. Thes 
documents and the oral evidence make i 
absolutely clear that the tenancy was f 0 
three years from 1st February 1909 t 
31st January 1912. and that the plaintiff 
had no right to eject the defendants fror 

nflrioT em vv nt b6fOr0 th ° eXpir y of tlla 
period. Wo are equally olear that th 

only property let to the defendants wa 

the ground floor of the house describe 

variously as a square o r oblong con 

and ?ha°/ft"/?'®? and tw ° V0ra, odahs 
and that the defendants were nob onti 

tied to ocoupy either the vacant plot c 


land on the north or the triangular area 
on the east marked M. N. P. on the 
plan. 

They were no doubt entitled to 
a passage to the building, but this 
could have been easily secured without 
any interference with the two plots. As 
regards the verandah on the north, con¬ 
structed in November 1910, it is true 
that it was not expressly included in 
the premises let to the defendants; hut 
this omission was duo to the obvious rea¬ 
son that it did not exist at the time the 
tenancy was created. It is however clear 
that the verandah could not be separated 
from the main building, and any attempt 
to let it to another tenant would have 
resulted in shutting up the rooms of the 
building on the northern side and in 
materially interfering with the proper 
enjoyment thereof. The verandah, when 
constructed, became an integral part of 
the building, and the defendants were, in 
our opinion, justified in occupying it. 

A comparison of the pleadings in tho 
previous suit leaves no doubt whatsoever 
that tho defendants claiming both tho 
plots of land as forming part of the pre¬ 
mises leased to them nob only brought 
them under their ccoupation but pre¬ 
vented the plaintiffs from making any 
use of them, vide, inter alia, tho defen¬ 
dants written statement, Paras. 1, 3 and 
5 (p. 19 of the paper-book). This act of 
theirs, which was wholly unwarranted, 
prevented the plaintiffs from utilizing 
tho property for durbar purposes. There 
can bo little doubt that the plaintiffs 
could have easily let the plots either as 
building sites or after ereotingshops there¬ 
on, and realized a handsome rent. There 
is a mass of evidence on tho record that 
there was considerable demand for bu¬ 
siness premises in this part of the town, 
and that shops were fetching from ten to 
fifteen times their ordinary rent. The 
learned pleader for the respondents ar¬ 
gues that the damages, if any caused to 
the plaintiffs, were not the direct con¬ 
sequence of his clients’ act, as there is 
nothing to show that the Municipal Com¬ 
mittee would have granted permission to 
build on tho plots in question. We are 
unable to accede to this argument, which 
proceods upon an assumption that the 
Municipal Committee would have refused 
an application for permission to build an 
assumption for which there is no founda¬ 
tion. It is clear that tho defendants pro 
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% ented the plaintiffs from having access 
to these plots, and it would therefore 
have been a useless formality on the part 
of the latter to make such an application. 
As already observed, there was a great 
demand for business premises, and the 
evidence also shows that the shops and 
sites in the neighbourhood fetched very 
high rents. At the same time we con¬ 
sider that the amount of Rs. 6,000 claimed 
hy the plaintiffs in respect of the plots 
is excessive. Upon the record there is 
some evidence to the effect that certain 
prospective tenants or their agents were 
prepared to pay fairly large sums of 
money for acquiring the lease of the sites 
or the buildings if constructed thereon, 
and though we are not inclined to accept 
these oilers at their face value, wearonot 
prepared to hold that they must all he 
characterised as bogus offers. The learned 
Divisional Judge was inclined to think 
that tho verandah and the shed on the 
northern plot of land would have re¬ 
alized about Rs. 2,500 and wo consider 
that Rs. 2.000 would probably be a fair 
estimate of tho rent, which the plot alone 
would have fetched. As regards the tri¬ 
angular plot M. N. P. wo would, iii view 
of tho evidence adduced by the plaintiffs, 
assess damages at tho round liguro of 
Rs. 1,000. 

Upon our finding as to the period 
tho tenancy, it is clear that the defen¬ 
dants were entitled to occupy the ground 
floor of the house upto 31st January 1912, 
and for the period subsequent to that 
date they are liable to pay damages for 
It he use and occupation, which in the 
case of a tenant holding over wifully and 
contumaciously is usually assessed at 
■double the ordinary rent: vide Ganga 
Singh v. Musammat Shib Devi (2) and 
PribhuDial v. liamChand( 3). Tholearned 
Divisional Judge takes the 7th March 
1912 as the date on which the premises 
were vacated: and in view of the plain¬ 
tiffs’ notice, dated 3rd February 1912, 
asking the defendants to quit tho building, 
and of other evidence, we are inclined to 
concur in that view. Further, wo agree 
with him that the fans and lamps removed 
by tho defendants at the time of vacating 
the house were not the property of tho 
plaintiffs. The result is that we grant 
the plaintiffs a decree for 
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. . Rs. as. p. 

(a) rent from 1st July 1911 to 
31st January 1912 at Rupees 

111-11-6 per mensem ... 782 0 6 

(b) damages for the use and oc¬ 
cupation of the ground floor 
of the house from 1st Feb¬ 
ruary 1912 to 7th March 1912 

at Rs. 223-7-0 per mensem ... 271 0 0 

(c) damages for the wrongful oc¬ 
cupation of the two plots of 

liud — 3.0C0 0 0 

Total — 1,056 0 6 

V.’e accordingly accept the appeal, and 
modifying the decree of tho lower Court 
direct that the defendants do pay to tho 
plaintiffs the aforesaid sum. In the circum¬ 
stances wo leavo the parties to bear their 
own costs throughout tho litigation. 

R.M./R.ic. Appeal accepted . 


A. I. R. 1919 Lahore 76 

SCOTT-S.MITil AND SllADI LAL, JJ. 
Secy . of State — Defendant — Appel¬ 
lant. 


v. 

Sohan Lal —Plain tift— Respondent. 

First Appeal No. 1825 of 1914, De- 
cideJ on 15th January 191ft, from order 

of Divl. Judge. Delhi, D/- 20th May 1914. 

Land Acquisition Act(l of 1894), Ss. 9 and 
25 (2)— Claim preferred after notice under 
S. 9 — Court is competent to consider claims 
made before award—Costs of construction 
of building have to be considered for fixing 
market value. 

In a suit for compensation for a house ac¬ 
quired by the Government it appeared that the 
notice issued by tho Collector under S. 9 directed 
the persons interested to appear and state their 
objections on 20th July 1912. The plaintiff 
failed to appear on that date in spite of the fact 
that the notice was duly served upon him. 
Eventually he appeared on 21st August and 
filed written objections which were considered 
by the Collector who made bis award. Tho 
plaintiff objected aud a reference was made to 
the Court in accordance with law: 

Held : (1) that the plaintiff could not he said 
to have omitted to make a claim pursuant to tho 
notice given under S. 9 merely because he did 

not make it by the date originally fixed in tlio 

notice; (2) that at any timo before giving his 
award the Collector had jurisdiction to deal with 
anv claim made to him under S. 9 (2) of tho Act: 
12 C. W\ A\ 2C3 , and 9 /. C. 423, Dist.; (31 that 
the coat of construction of the house could be 
taken into account in fixing its market value: 
9 Bom.L. R. 1232, 3 I. C. 273; 22 IF. U. 234 
and 9 C. IF. N. 655, Dist.; 9 Bom. L. 11 99, and 
4 I. C. 278, Foil . IF 77 c 2 1 

Government Advocate— for Appellant. 

Moti Saga? —for Respondent. 

Judgment.— This is an appeal on be¬ 
half of the Secy, of State from an order 
of the Divisional Judge of Delhi award. 


(2) 11898] 33 P. K. 1898. 
(3, [1904] 5 P. R. 1904. 



1919 


Secretary of State y. Sohan Lal 


Lahore 77 


ing Sohan Lal re3pendant Rs. 4,830 
as compensation on a reference by the 
Collector under the Land Acquisition 
Act, The Court has enhanced the Col¬ 
lector’s award by Es. 1,061-7-9 and tbo 
appeal is that the order of the Court 
be sot aside and the award of tho Col¬ 
lector be confirmed. The first point 
urge 1 by the learned Government Advo¬ 
cate on behalf of the appellant is that as 
the objector-respondent made no claim 
in pursuance of and in accordance with 
the notice issued undej 3. 9, Land Ac¬ 
quisition Act, therefore tho Court had 
no jurisdiction in view of the provisions 
of S. 25 to increase the award. The 
notice issued by the Collector under S. 9 
of the Act was for the appearance of 
persons interested and tho stating of 
their objections etc., on 20th July 1912. 
Tho notice was duly served upon the 
objector-respondent, but he did not ap¬ 
pear on the day fixed. The proceedings 
were adjourned and fresh notices were 
issued to certain persons who had not 
already been served. Eventually on 21st 
August Sohan Lal appeared and filed 
written objections in which ho claimed 
Rs. 10,000 on account of compensation. 
The objections were considered by tho 
Collector who in due course made his 
award. Sohan Lal objected to the award 
and a reference was made to the Court 
in accordance with law. Mr. Potman's 
argument is that Sohan Lal should have 
“ft hl * ob i°°tions. if any on 20th July 
1912 as tho notice under S. 9 directed 
his appearance on that dato and that ho 
had no right to make' any objections to 
the Collector at any later date. He 
bases his argument upon S. 25, sub-S o 
.of the Act which is as follows: * 

“When tbo applicant baa refund 

su°h claim the amount awarded by tbo Court 
tbo CoUoetor/^ £ 

nifld S 0 upport , of h ' 3 argument he has 

« W fiT 7 ' A°i SUUe v ' Gobind Lal 

State v. Bisk tin 

-r ’vXaz, a “r 

ent one for there the objector never aT 
reared at all before the Colleotor or 
made any claim prior to the award Z 

m^nrha^ h 0Ctly ‘- n SUPP ° rt of his ar gu- 

Ji T}® 03 ] 12 w. N. 263. — 

(2) U91lj 93 All. 370=9 I. 0.423 


Government Advocate and we do not 
think it can - be said that Sohan Lal 
omitted to make a claim pursuant to the; 
notice given under S. 9 merely because 
he did not mike it by the date originally 
fixed in the notice. Proceedings before 
the Collector were adjourned from time 
to time and we consider that the claim 
made by Sohan Lal on 21st August was 
a claim pursuant to the uotice given! 
under S. 9. In our opinion at any time 
beforo giving bis award the Collector had, 
jurisdiction to deal with any claim made' 
to him under S. 9 (2) of the Act. We' 
consider therefore that tho first objec¬ 
tion raised on behalf of the appellant 
has no force. 

Tho house for which compensation has 
been awarded to Sohan Lal was built by 
him upon land belonging to a Jaiu Tem¬ 
ple and appears to have been of a quasi- 
religious character. It is therefore im¬ 
probable that it could have been sold in 
the open market to any person who 
might desire to purchase it. But wo see 
no reason why it should not have been 
sold to a member of tho Tain community 
to which Sohan Lal himsolf belongs As 

the house had nevor beau rented and in 

tho absence of evidence of sale of similar 
houses in the neighbourhood the Court 
in order to ascertain the market value 
inquired into tho cost of construction of 
the building. The learned Government 
Advocate s second point is that the cost 
of construction should not have been taken 
into account in fixing tho market value. 
In support of his argument he referred to 
Land Acquisition Act, 1894. In rc (3) 
Government of Bombay v. Karim Tar 
Mahomed ( l). Collector of Uooghly v Rai 
Kris to Mookerjce (5) and \ Secy, of State v. 
Kaitic Chandra Ghoso(6). These rulings 
do not deal with cases of buildings. They 
lay down generally speaking that the 
amount of compensation is to be ealeu 

“T, ft° aCt ? al ) aIue t0 tlie owner 
and that the costs of improving the land 

or of preserving it aro not of much use in 

estimating this. 1 hero is nothing in anv 

of these rulings to the effect that in no 

oase can the cost of construction be taken 

into account m fixing tho market value 

of a building On the contrary in the 

oase reporte d as Government y . Dayci/I 

/a! r l H 07 ^ 9 **° m * R * *232. 

/c\ [ 1S78 ; 701 93 Bom. 325=3 I. 0 273 
5 118741 22 W. R. 231. U * 273 ‘ 

(6) [1905) 9 0. W. N. G55. 
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Mulji (7) the actual cost of constructing 
buildings was taken into account by the 
Court and in Sukhanand Gurumukhrai , 
In rc (8), it was held that where there 
is a demand the original cost of building 
is the most important element for consi¬ 
deration in fixing the market value. 
Something was said in argument before 
us about the re-instatement principle 
which is referred to in Lord Halsoury’s 
laws of England, Yol. 6, p. 37, where we 
find the following: 

“When the land is used for some particular 
purpose not of a commercial nature such as for 
a public park or for a church or school it is 
ver> difficult to estimate the Icfs. One method 
adopted >3 that known as reinstatement by 
which is meant that the amount of compensa¬ 
tion to be awarded shall bo assessed according 
to the cest of acquiring an equally convenient 
site and erecting equally convenient premises.” 

The learned Government Advocate 
urges that the re-instatement principle 
is not in force in India. In support of his 
argument he has referred to an unreported 
case of a Division Bench of this Court 
(Civil Appeal No. 12 of 1898 decided on 
29th July 1898) which supports his con¬ 
tention. Without, however deciding whe¬ 
ther the re-instatement principle is or is 
not in force in India, we are clearly of 
opinion that there is no authority for the 
proposition that the original cost of con¬ 
struction of a buildiDg can in do case bo 
taken into consideration in assessing the 
market value thereof. 

In the present case where there have 
been no sales in the neighl ourhcod and 
where the house in question has never 
been rented, we think that the best me¬ 
thod of ascertaining the market value is 
to enquire into the original cost of con¬ 
struction. The Couit below has assumed 
that there is a demand for such house 
property in the neighbourhood and wo 
think it was justified in making this as¬ 
sumption. It points out that there are 
other houses of similar design in the neigh- 
Lourhuod and that this house is a large 
and well constructed one, well fitted to 
hold the family of a Hindu gentleman. 
We see no reason to suppose that it could 
not have been sold to some other member 
of the Jain community. As to the cost of 
construction there is a good deal of evi¬ 
dence on the record.. No less than three 
experts have made estimates. These ha\o 
been discussed by the lower Court. The 
expert called by the objector estimates 


(71 ip. 1 7 0 He in. L. K.^9. 
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the cost at some Rs. 6.000 whereas Mr. 
Croad, .Assistant Engineer of Pnblic Works 
Department, made an estimate for Rs. 
3,600 only. ^ The experts have criticised 
each other’s estimates, and what the 
Court lias done is to adopt a middle line. 
It thought Mr. Croad *s criticism would 
bring Rai Babu Mai's estimate down say 
to Rs. 1,500, whereas Mr. Crcad’s o%vn 
estimate appeared to it to bo an opitimis- 
tic one. Considering all the circum¬ 
stances of the case and having regard to 
its own inspection of the spot it thought 
a fair award would be Rs. 4.200 

After a careful consideration we consider 
this estimate tc be a reasonable one and 
we see no sufficient ground for differing 
from it. The appeal therefore fails and 
is dismissed, but considering that Solian 
Lai made an exorbitant claim before the 
Collector and in the lower Court we leave 
the parties to bear their own costs. 

R.M./K.K. Appeal dismissed. 


A. I. R 1919 Lahore 78 

Rattigan, C. J. 

Eishan Dayal —Appellant. 

v. 

Iiodu and others —Respondents. 

Second Appeal No. 803 of 1919, Deci¬ 
ded on 17th July 1919, from the decree 
of Addl. Judge, Kangra, D/-20th January 
I9i9. 

Mortgage — Construction — Mortgage 
deed drawn up by several joint owner* 
Refusal of one to execute—Mortgage intend¬ 
ed to be one single indivisible transaction 
and hence conferred no rights on mortgagee. 
Plaintiff cued lor a declaratory deenc to tbo 
effect that certain land was liable to attachment 
and sile in execution of bis decree against the 
defendants It appeared that tho land was relea¬ 
sed from attachment on the objcctiou of A.; 
who contended that it had been mortgaged to 
him The mortgage deed was drawn np in favour 
of A’ and was to have been executed by three 
persons, who were joint owners iu equal shares 
of the land in dispute. One of thesei three 
refused toexecntcit on the ground that it was 
without consideration. 

Held: (1) that as tho mortgage deed was not 
signed and executed by all three joint owners of 
the land, it was incomplete and confer cd no 
rights whatever upon A'; (2) that the mortgage 
vita intended lo bo one single and .n^.v.s.ble 
transaction and could not b' spl 1 1 P-l‘ ‘ , 1 " 
(b; Deed — Construction—Intention ol par¬ 
ties is to be inferred from conduct. 

Tbo construction to bo put on a particular 
transaction irust depend upon tho intention of 
the parties as inferred from their acts ^ and con- 

aU< Badrud-Din Qureshi—lor Appellant. 

Manohar Lai for Jagan Nath lor 


Respondents. 
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Judgment.—Plaintiffs sued fora decla¬ 
ratory decree to the effect that 4 kanals 
3 rnarlas of land which had been released 
from attachment by order of the Court, 
dated 8th October 1917, were actually 
liable to attachment and sale in execution 
of his decree against defendants 1 to 3. 
It appears that after the land had been 
attached by the decree-holder, oneKishan 
Dayal. defendant 4, objected to the at¬ 
tachment on the ground that the land 
had heen mortgage! to him by an unre¬ 
gistered deed, dated 25th November 191G 
for Rs. 35. His objection was upheld, 
the property was released, and the 
decree-holder accordingly brought the 
present suit. It appears that the mort¬ 
gage deed was drawn up in favour of 
Kishna Dayal and was to have heen exe¬ 
cuted by Salo, Santu and Mt. Bahadri, 
who are joint owners in equal shares of 
tho land in suit. The deed was duly 
signed and executed by Salo and Santu, 
but Mt. Bahadri refused to execute it on 
the ground that it was without conside¬ 
ration. Tho first Court held that tho 
mortgage deed was incomplete and gave 
no rights to Ivishan Dayal and that con¬ 
sequently plaintiffs were entitled to the 
decree prayed for. Tho Additional Judge 
on appeal upheld the order of the first 
Court and upon the same ground. He 
further held that tho mortgage was not 
effected bona fide, that no mutation had 
taken place, and that even up to the date 
of suit Kishan Dayal had made no at¬ 
tempt to have mutation effected in his 
favour. He also points out that it has 
been proved that the land is still in the 
possession of defendants 1 to 3, though 
tho mortgage was supposed to be with 
possession, and that it is defendants 1 to 
3 who have been paying land revenue. 

The defendant Kishan Dayal has ap¬ 
pealed to this Court, and on his behalf 
it is contended that the mortgage was 
effectual if not against Mt. Bahadri, at 
all ovents to the extent of tho shares of 
Salo and Santu. After hearing counsel 
on both sides I am of opinion that in the 
present case the mortgage was intended 
to be one indivisible transaction and that 
it cannot be split up in the manner desi¬ 
red by the appellant. It is further obvi¬ 
ous that the mortgage was not a genuine 
transaction and that none of the parties 
to it intended that it should be acted 
upon. In cases of this kind the construc¬ 
tion to be put on a particular transaction 


must depend upon the intention of the 
parties as inferred from their acts and 
conduct, and in the present case, even if 
it can be assumed that tho transaction 
was intended to bo genuine there is 
nothing in tho deed itself to show that! 
the mortgage was not one single and in¬ 
divisible transaction hut in actual fact 
three separate and distinct mortgages 
effected by one instrument. The consi¬ 
deration was stated in a lump sum and 
there is no specification of the shares of 
the mortgagors. I hold therefore that 
unless and until the deed was signed and 
executed by all three joint owners of the 
land, it was, as fouud by the lower 
Courts, incomplete and conferred no 
rights whatever upon Kishan Dayal, 
defendant 4. 

This appeal is accordingly dismissed 
with costs. 

R.M./R.k. Appeal dismissed . 

A. I. R. 1919 Lahore 79 

Scott-Smith and Broadway, J.T. 

Sunder Singh— Plaintiff—Appellant. 

v. 

Dhian Singh and another —Defendants 
— Respondents. 

Second Appeal No. 1285 of 1914, De¬ 
cided on 29th May 1918, from decree of 
DivI Judge, Gujranwala, D/- 2Gth Feb¬ 
ruary 1914. 

(a) Court-fees Act (1870), S. 7 (v)—Suit for 
pre-emption of revenue paying land falls 
under S. 7 (v) — Punjab Pre-emption Act 
(1913), S. 29 

For the purposes of court-foes a suit for pro-emp- 
tion in respect of a sale of land paying revenue 
MU under S. 7 (v), Court-fees Act. $0 C 1] 

(b) Pre-emption — Suit for — Limitation— 
Validity of nale questioned and finally de¬ 
clared by Court—Limitation for suit in res¬ 
pect of sale runs from date of sale. 

When the validity of a sale is questioned and 
is finally declared by a decree of Court, limita¬ 
tion for a suit in respect of tho salo begins to 
run from the dato of the sale, and not from tho 
dato of the docree declaring its validity, 

^ _ IP 80 C I] 

Gobind Ram — iov Appellant. 

Mehr Chand —for Respondents. 

Judgment.—Tho facts of this case 
ore given in detail in Dhian Singh v. 
Mt. Belas Kaur (l)and need not be here 
recapitulated. The points for determi¬ 
nation in this appeal are: (l) whether the 
oourt-feo stamp is sufficient? and (2) whe¬ 
ther the suit is within limitation? 

As to the first point, the suit is one 
for nre emotio n. The sale attacked is 

U) li’Jli] ltj i. u, la, =12 P. R.ism. 1 
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dated 10th March 1903 and was for 
Rs. 10,000. The snbject-matter of the 
sale was land paying revenue and the 
court-fee paid on the plaint was Eupees 
24-1*2-0 calculated on the re\enue de¬ 
mand. The suit for purposes of court- 
fees falls under S. 7 (v). Court-fees Act, 
and the court-fee paid thereon lias been 
correctly calculated. With regard to 
the second point, it was urged that ir.as- 
much as subsequent to the sale of 19th 
jMarch 1903, the validity of the sale had 
been disputed, time should not begin to 
run until after the decision reported as 
Dh i a 7i S i Ji(jli v. M t Belas Ka ur (1), wh e re 
this Court held that the sale was a valid 
one, after which the vendee obtained pos¬ 
session. In our opinion, this contention 
is incorrect and no authority has been 
cited in support of it. The sale was 
effected on 19th March 1903 and must he 
regarded as valid from that date. The 
suit was filed on 2nd August 1913 and is 
therefore clearly time barred. The ap¬ 
peal is therefore dismissed with costs. 

R.M./R.K. Appeal dismissed . 

A. 1. R. 1919 Lahore 80 

Martineau, J. 

Mohar Singh and others —Defendants 
—Appellants. 

v. 

Mangal and others —Plaintiffs —Res¬ 
pondents. 

Second Appeal No. 2402 of 1918, Deci¬ 
ded on 7th March 1919, from decree 
of Di9fc. Judge, Ambala, I)/- 27th Juno 

l 918 - „ % ^ 

Punjab Courts Act (1918). S. 41(3)—Suit 
for possession on ground of failure of donee’s 
title—Custom of reversion to donor not dis¬ 
puted—Certificate is not necessary. 

Plaintiffs sued for possession of certain laud, 
alleging that their ancestor D. had made a gift 
of it to B. and that B. and his son having died 
without issuo the land reverted to them as heirs 
of the donor. The first Court dismissed the suit 
but the District Judge on appeal decreed it. The 
defendants filed a second appeal to tho Chief 
Court: 

Held: (1) that as the appellants were not dis¬ 
puting the custom of reversion to the donor, but 
wero appealing on the ground that there was no 
evidence in proof of the alleged gift, no certi¬ 
ficate was necessary and the second appeal wa9 
competent; (2) that as there was no evidence to 
prove tho alleged gift, the plaintiffs' suit was 
liable to be dismissed. [P 80 C 2] 

Sunder Das —lor Appellants. 

Moti Sagar —for Respondents. 

Judgment. —The plaintiffs sue for 
possession of land on the allegation that 
their ancestor Dewa Singh made a gift of 


it to Bhagwana, and that the latter 
having died and his son having also died 
without issue the land reverts to them 
as the heirs of the donor. The first 
Court dismissed the suit, but the District 
Judge on appeal gave tho plaintiffs a 
decree. Tho defendants have appealed 
to this Court. A preliminary objection 
has been taken that tho appeal does not 
Ho without a certificate from the District 
Judge, hut this contention is wrong as 
tho appellants are not disputing the cus¬ 
tom of reversion to tho donor, but are 
appealing on the ground that there is no 
evidence in proof of the alleged gift. 
The oral evidence does not prove that 
any gift was made by Deva Singh or any 
other ancestor of the plaintiffs, and tho 
only evidence on which tho learned Dis¬ 
trict Judge finds the gift to bo proved is 
a judgment of 1866 which he has not 
himself seen. Tho judgment in question 
was given in a suit brought by Deva 
Singh against Bhagwana for possession of 
26J bighas. Tho findings of the Court 
were that the land belonged to Deva 
Singh; that during his minority his 
mother got her brother, who was Bbag- 
wana’s father, to manage it; that when 
the settlement took place Bhagwana had 
tho land recorded in his own name; and 
that he and Deva Singh had been jointly 
cultivating it. On these findings the 
Court gave Deva Singh a decree for half 
tho land, leaving tho other half for 
Bhagwana as he had been in possession. 
The land now in dispute is tho half share 
which remained with Bhagsvana in ac¬ 
cordance with that decision. 

It is clear from tho above that Bhag¬ 
wana did not get the laud by gift. lie 
came into possession as a manager, and 
the Court thought proper to allow him 
to retain half of the land, giving Deva 
Singh a decree for tho other half. 
There being no ovidenco to prove the 
gift alleged by the plaintiffs, and the 
judgment of 1866 showing that no gift 
actually took place, the suit must fail. 
I accept tho appeal, set aside tho decree 
of the lower appellate Court, and restore 
tho decree of the Munsif dismissing the 
suit. Tho respondents will pay the ap¬ 
pellants' costs throughout. 

R.M./R.K. Appeal accepted . 
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A. I. R. 1919 Lahore 81 (I) 

Martineau, J. 

Kishen Chand — Plaintiff—Appellant. 

v. 

Municipal Committee , Lahore — De¬ 
fendant—Respondent. 

Second Appeal No. 2551 of 1918, De¬ 
cided on 5th March 1919, from decree of 
Diet. Judge, Lahore, D/- 4th Jane 1918. 

•Punjab Municipal Act (3 of 1911), S. 169 — 
It is competent to close street for some 
traffic—Street leading to plaintiff's stables 
closed—Action is not harsh or oppressive— 
If servants' acts not repudiated.responsibility 
lies on Committee even in absence of resolu¬ 
tion—Plaintiff's suit for injunction held un¬ 
tenable. 

A Municipal Committee is entitled to close a 
street for a particular class of traffic. [P 81 C 1] 

Plaintiff sued for au injunction for the removal 
of two iron rails put up by the employee* of the 
Municipal Committee, Lihore, at the entrance to 
a blind alloy which led to the plaiutiff’s stibio 
and proven ted the use of the way for horses and 
wheeled traffic. 

Held: (1) that there was nothing harsh or 
oppressive in th? Committee's action; (2) that 
inasmuch as the Oommitteo hai not repudiated 
the act of its servants, but had accepted res¬ 
ponsibility for it, it must bo taken to have ratified 
the act of its servants in spite of the f tet that it 
had passed no formal resolution on this point; 
<3) that the plaintiff's suit was undor the circum¬ 
stances not maintainable. IP 81 C 1, 2) 

Anant Ram —for Appellant. 

Sheo Narain and Hari Chand—lor 
Respondent, 

Judgment.—Tho employees of the 
Municipal Committee of Lahore put up 
two railings (or according to the lower 
appellate Court two pillars) at the en¬ 
trance to a blind alley which leads to 
.the plaintiff's stable, thus preventing the 
use of the way for horses and wheeled 
traffic. The plaintiff sues for an injunc¬ 
tion for tho removal of the railings or 
pillars. His suit has been dismissed, and 
he has filed a second appeal in this Court. 
Under S. 169, Municipal Act, the Com¬ 
mittee has power to close a street per¬ 
manently, and I agree with the lower 
appellate Court that a fortiori the Com¬ 
mittee has power to close a sfcreot fer a 
particular olass of traffic. The learned 
District Judge has found that there has 
.been nothing harsh or oppressive in the 
committee s action. It is contended for 
the appellaut that as no resolution was 
passed by the committee for the railings 
or pillars to be put up, the plaintiff is 
/entitled fco have them removed. I do nob 
agree with the contention. The com- 
jmittee has nob repudiated the aot of its 
Iservanfcs, but has accepted the responsi- 

1919 L/ll & 12 


bility for it. In Secy, of State v. 
Kamachee Boye Sahaba (1), where an 
act had been done by an agent of 
the Government in excess of his autho¬ 
rity, it was held by the Privy Council 
that ratification of the act by the Govern¬ 
ment was equivalent to previous authori¬ 
zation. The same principle applies in 
the present case. The appellant’s coun¬ 
sel urges that the matter never came up 
before tho committee for ratification, but 
was only laid before a sub.committee,, 
hub I see no force in the argument. The 
facts that the appellaut applied to the 
Secretary of the Committee and sent a 
notice to the President to remove thej 
railiuga and that ho dually brought the 1 
suit against the committee, show that he 
held tho commifcfceo responsible for the 
act of it3 servants. I dismiss the appeal 
with costs. 

R.M./r.K. _ Appeal dismissed. 

(U 11857-59) 7 M. I. A. 476=4 W. R. 42 (P.G.). 

A. I. R. 1919 Lahore 81 (2) 
Special Bench 
LeRossignol, Broadway and 
Martineau. JJ. 

Lehna Mai Sadik — Plaintiff — Peti¬ 
tioner. 

v. 

Mt. Hakim Bibi and another —Defen¬ 
dants—Respondents. 

Matrimonial Case No. 3 of 1918, De¬ 
cided on 15th November 1918, referred 
by Disb. Judge, Gurdaspur, D/- 19th 
April 1918. 

Divorce Act (4 of 1869), Si 12, 14 and 17 
—No decree can be passed merely because 
there is no opposition—Duty of Court ex¬ 
plained. 

A decree for dissolution of marriage cannot to 
legally granted merely on tho ground that tho 
respondent does not oppose the petition. 

Tho Court inu*t satisfy itself that there was 
good roason for the delay, if any has occurred, in 
sumg; that there was no connivence and that 
thorc has been no condonation.[P 81 02; P82C 1 ] 

Judgment. Tbe petitioner is present 
in person, but tho respondent and co-res¬ 
pondent have not been served. We see 
however no advantage in postponing the 
matter, for the Distriot Judge's deoree 
cannot be confirmed on the present re¬ 
cord. A deoree for dissolution of mar 
riage cannot be legally granted merely 
on the ground that the respondent does 
not oppose the petition. Tho Distriot 
Judge must satisfy himself that there 
was good reason for the delay in suing- 
'-that, .there was uq.OQ nnivanoe, and that 
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there has been no condonation. Not only 
has he failed to give any consideration 
to these matters, but he has not even 
examined the petitioner. We remand 
the proceedings to the Court below for 
disposal according to law. 

R.M./R.K. Case remanded . 

A. I. R. 1919 Lahore 82 

Siiadi Lal and Maktineau, JJ. 

Nizam Al Haq and others —Plaintiffs— 
Appellants. 

v. 

Muhammad Ishak and others —De¬ 
fendants—Respondents. 

First Appeal No. 2114 of 1915, De¬ 
cided on 28th April 1919, from decree of 
Dist. Judge, Delhi, D/- 3rd May 1915. 

Civil P. C. (1908), S. 92—Suit under S. 92 
must be limited to matters included in sanc¬ 
tion. 

A suit brought under S. 92 must be limited to 
matters included in the sanction and it is not 
competent to the Court to enlarge the scope of 
the suit and to grant reliefs other than those in¬ 
cluded in the terms of the sanction: 89 P. R. 
1901, Foil. [P82 C 2] 

Moti Sagar —for Appellant. 

D. C. Ealli for Fazl-i-Hussian—tor 
Respondents. 

Judgment. —This was an action 
brought by three persons interested in the 
maintenance of a graveyard of the Punjabi 
Mohamedans situate in Shidipur, a 
suburb of Delhi. The reliefs for which 
the plaintiffs prayed wore the removal 
of the trustee, Muhammad Ishaq, the 
appointment of one or more now trustees, 
the vestingof the property in the new tru. 
stee or trustees, the settling of a scheme, 
and the rendition of accounts by the 
present trustee. The action was directed 
mainly against Muhammad Ishaq, who 
was according to the plaintiffs managing 
tho trust property, and had been guilty 
of breach of tho trust. Tho case was 
clearly one coming within the purview of 
S. 92, Civil P. C., and the allegations 
made by the plaintiffs in their application 
for obtaining the consent in writing of 
the Collector and other circumstances of 
the case make it absolutely clear that the 
trust is one of a public nature; and indeed 
no suggestion was ever made in the trial 
Court that it was a private trust. The 
Collector, while granting sanction for the 
bringing of a suit for the other reliefs 
claimed by the plaintiffs, declined to give 
his consent to a suit for an account. Now, 
there can bo no doubt, and indeed it is 
admitted by Mr. Moti Sagar for the 


plaintiffs, that the suit must be limited 
to matters included in the sanction, and 
that it is not competent to tho Court to 
enlarge the scope of the suit and to grant 
reliefs other than those included in the 
terms of the sanction: vide, inter alia, 
Prem Singh v. Labh Singh (l). The 
District Judge has therefore rightly dis¬ 
missed that portion of the suit which re¬ 
lated to the rendition of accounts. 

Coming now to the reliefs covered by 
the sanction, we find that the learned 
Judge after disposing of the preliminary 
issues on 13th January 1915 adjourned 
the case “for framing of other issues.” 
On 10th February 1915 Muhammad Ishaq 
with two other defendants however made 
an application stating that they were not 
in possession of the graveyard and that 
one Muhammad Shafi was in possession 
thereof: and they accordingly prayed that 
as against them the suit bo dismissed in 
toto. The learned Judge, instead of fram¬ 
ing issues on tho pleadings of the parties, 
and recording such evidence as they 
wanted to produce held that as the de¬ 
fendants had withdrawn from the manage¬ 
ment and disclaimed personal interest in 
the matter: 

"the ouly step now remaining is to call a meeting 
of the Punjabi Mobamedan community and 
ascertain the wishes of the members as a whole 
as to a scheme of management for the future and 
tho appointment of trustees, if necessary.” 

Accordingly after ascertaining tho 
wishes of the Punjabi Mohamedans he 
appointed a committee of three trustees 
including Muhammad Ishaq; and directed 
that one of them should retire annually, 
and that a successor should be appointed 
at a meeting to be convened for the 
purpose. Now, Mr. Moti Sagar for the 
plaintiffs contends that Muhammad Ishaq 
retired only temporarily from the manage¬ 
ment of the trust in order to stifle an 
inquiry into the allegation that he had 
been guilty of mismanagement and was 
unfit to be a trustee; and that he really 
intended to come back again as soon as he 
had succeeded in successfully shutting 
out all inquiry into his management of 
the trust property. The learned vakil 
consequently contends that the District 
Judge has erroneously deprived his clients 
of an opportunity of satisfying the Court 
that Muhammad Ishaq was wholly unfit 
to discharge the duties of a trustee. 
After hearing arguments on both sides 
w e are of opinion that the plaint iffs com^ 
"(1) [190lj 89 P. R. 1901. 
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plaint is fnlly jusfciSed, and that the 
District Judge should have framed issues 
arising in the case and allowed the parties 
to produce their evidence. It seems to 
us that the so-called retirement of Muham¬ 
mad Ishaq was a mere device in order to 
evade an inquiry into his conduct as a 
trustee, as is clear from the fact that he 
got himself elected as a trustee again and, 
that his counsel, when questioned by us 
was not prepared to say that his client 
would not hereafter seek election as a 
trustee. The District Judge should not 
have accepted the seemingly plausible 
excuse put forward by Muhammad Isaq 
to put an end to the investigation de¬ 
manded by the plaintiffs. It is clear that 
there has been no proper trial of the case; 
and wo must therefore accept the appeal 
and setting aside the decree of the lower 
Court remit the case for re.decision with 
reference to the foregoing remarks. The 
court-fee on the memorandum of appeal 
shall be refunded, and other costs shall 
abide the event. 

R.M./R.K. Appeal accepted . 


A. I. R. 1919 Lahore 83 (1) 

Rattigan, C. J. 

Ahmad and others —Defendants — Ap¬ 
pellants. 

v. 

Sundar Singh — Plaintiff — Respon¬ 
dent. 

Second Appeal No. 2121 of 1918, De¬ 
cided on 18th December 1918. 

Custom (Punjab)—Shamil&t—Co sharer can 
claim partition if abamilat land ia cultivated 
but no injunction againat cultivation can be 
granted. * 

Where a coshardr cultivates a part of the com¬ 
mon land, the other cosharors can apply for 
partition but arc not entitled to an injunction 
restraining the cosharer from cultivating the 
land. Tho faot that a fair is held on the land 
evory year when the land is free from crops and 
that it is reserved for camps of officers on tonr 
does not atfeot Ihe matter. [P 88 0 2] 

Mukand Lai Puri—tor Appellants. 

Nanak Chand —for Respondent. 

Judgment. — Plaintiff, one of many 
proprietors, sued for a perpetual injunc¬ 
tion to restrain defendant 1 from culfci- 
rating or building on a plot of 4 bighas 
2Jianala of land, on the allegation that 
the land was shamilat and had been uaed 
as a camping ground for officers on tour 
and for the purpoaea of an annual fair 
whioh took place in the month of Sawan. 
Defendant pleaded that he, as one of the 
proprietors, was entitled to oultivate 


part of the shamilat and had actually 
done so in respect of this plot for some 
20 years. The first Court found as a 
fact that defendant had for many years 
been cultivating the plot in question and 
that though it had been used for the 
purpose of the fair at a time of the year 
when land was free from cultivation, 
there was nothing peculiar in the facts 
of the case to deprive the defendant of 
the ordinary right which a proprietor 
has of cultivating shamilat. The Court 
accordingly, after disoussing the facts in 
a well-considered judgment, dismissed 
the suit. The District Judge, on appeal, 
reversed the order of the lower Court 
mainly on the ground that the revenue 
authorities contemplated excluding this 
particular plot from partition and reserv¬ 
ing it is a place for the holding of the 
annual fair. He accordingly granted 
plaintiff a porpotual injunction restrain¬ 
ing defendant from cultivating or build¬ 
ing on the site in dispute, but directed 
that his decree should be contingent on 
the revenue authorities finally reserving 
the land from partition as necessary for 
the purposes of the said fair. 

It appears to me after hearing argu¬ 
ments that this was not a proper case in 
which to grant an injunction. Defen¬ 
dant has not built on -the land, and I am 
informed, has no intention of doing so 
and his cultivation of it (such as it has 
been) has in no way provented tho land 
from being used for tho purposes of the 
fair. No now oircumstanoe lias been 
proved whioh would justify the Court in 
issuing an injunction of the kind asked 
for and the plaintiff's proper remedy is 
obviously to apply for a partition. I ac¬ 
cordingly accept the appeal with costs 
throughout and dismiss the suit. 

R.M./r.k. Appeal accepted. 

A. I. R. 1919 Lahore 83 (2) 

Soott-Smith, J. 

Mt. Malakunnisa — Defendant — 
Petitioner. 

Ifff. Plan—Plaintiff—Opposite Party. 

Civil Revn. Petn. No. 697 of 1918 
Deoided on 11th January 1919 ' 

L.m.t.tion Ac t ( 19°8), Art. 61 - Suit bv 

Art d 6^" °r “ on “y »P«nt for minor — 

when money t"*"” ” l “ B 

tion of guardianship/ J * °" lerm * n “- 
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ward, the defendant. It appeared tbat the mar 
riage took place 9 years before suit: 

Held : tbat plaintiff's cause of action arose at 
the time of the marriage and noton termination 
of the guardianship and that the suit was barred 
by time under Art. Gl, Sch. 1, Limitation Act. 

[P 84 C 1] 

Manohar Lai — for Petitioner. 

Abdul Rashid —for Respondent. 

Judgment. — This was a claim for 
Rs. 42*2 out of Rs. 900 said to have been 
spent by Mt. Piari, plaintiff-respondent, 
on the marriage of her ward Mt. Malak- 
unnisa. 

The Judge. Small Cause Court, decreed 
the claim and defendant applies for re¬ 
vision on the gr und that the suit is 
barred bv lime. The marriage took 
place 9 years before suit and it is con¬ 
tended that Art. 61, Sch. 1, Lim. 
Act, is applicable. The lower Court ap¬ 
parently thought that time ran from 4th 
April 1917. on which date another case 
was decided between Mt. Gauhar Nisa, 
a sister of defendant, and present plain¬ 
tiff. In that case Mr. Clifford held that 
Rs. 900 hid been spent on present de¬ 
fendant’s marriage, hut even if that find¬ 
ing is relevant it is not tne present 
plaintiff’s cause of action. 

I am informed that her guardianship 
came to an end on 31st December 1912 
and vet she wai'.ed for 4i years there¬ 
after before she brought the present suit. 
It is urged that up till 31st December 
1912 she was recouping herself from the 
income of her ward’s estate for sums ex¬ 
pended by her and that if her guardian¬ 
ship had continued she would have repaid 
i her self all she had spent. That, may be, 
hut I cannot agree with respondent s 
counsel that a cause of action accrued to 
her on the termination of her guardian¬ 
ship. It is finally urged by respondent s 
counsel tbat substantial justice has been 
done and that therefore this Court 
should not interfere in revision. I am 
however by no means satisfied of the 
iurstice of the plaintiff's claim. I think 
f she had had a good claim she would 
have brought it long ago I allow the 
revision, and setting aside the ower 
Court’s order dismiss plaintiff s suit, but 

view of Mr. Clifford s decision which 
doubtless led plaintiff to suppose she had 
a just claim, I leave parties to bear their 
own costs in both Courts. 

r.M./R.K. Petition allowed. 


Ram Rattan v. Labhu Ram (Chevis, J.) 1919 
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Chevis, J. 

Ram Rattan and another —Defendants 
—Appellants. 


V. 

Labhu Ram and another —Plaintiffs 
Respondents. 

Second Appeal No. 2741 of 1918, De¬ 
cided on 4th March 1919, from decree 
of Dist. Judge, Jullundur, D/- 6th May 
1918. 

fa) Practice —Pleadings — Plaintiff must 
succeed on his own pleadings—Claim may 
be decreed when admitted, but if denied and 
allegations not proved clcim must be dis¬ 
missed. 

A plainti27 must succeed on bis own allega¬ 
tions. 

A plaintiff who fails to prove his full claim 
may well be allowed so much of that claim as 
is admitted by the defeudant. But where the 
defendant totally denies the claim and the 
plaintiff fails to prove the allegations on which 
the claim is based, theu his suit should be 
dismissed. Cl,2] 

|b) Mortgage—Mortgage deed alleged .to 
be allotted to plaintiff’s share—Allegation 
not proved as documents were inadmissible 
— No joint decree can be passed and suit 
should be dismissed. 

Plaiutiff su'd to recover possession of certain 
property ou the allegation that it was mortgaged 
to one B , father of defendants 1 and 2, aud 
brother of defendant 3. as manager of the pint 
Hindu family and that on partition it fell to 
the share of the plaintiff who took possession, 
but who had since been dispossessed. The 
property was held to bo joint family property 
and the plaiutiff could not prove his sole posses¬ 
sion as the documents on which he relied 
were held to be inadmissible in evidence: 

Held: that the plaintiff could not he given a 
decree for joint possession on the ground that 
the mortgagee rights belonged to the whole 
family and that his suit was therefore hable to 
bo dismissed. *■ J 

Manohar Lal-ior Appoints. 

Badr-ud-Din Kureshi— for Respon- 

dent. . . , 

Judgment—The genealogical treo is. 

I _ 


Lalji Ram 


I 


Barkat Ram, 


Sri Ram, 
defendant 3 


Kanhia Lai 

J 

Labhu Ram, 
plaintiff 


I 


I 


Ram Rattan, 
defendant 1 

The subject of the suit 
which was mortgaged to 


Sri Ram. • 
defendant 2 

is some land 
Barkat Ram. 


WHICH -n-c.— , 

According to plaintiff Barkat Ram took 
it in mortgage as manager of the joint 
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Hindu family, and cn the family parti¬ 
tion, which took place in 19CK>, the land 
in suit fell to plaintiff's share and ho 
took possession, hut has since been dis¬ 
possessed. According to defendants 1 
and 2 their father acquired it as a 
separate acquisition and it was never 
a part of the joint property, hut belongs to 
them alone. The lower Courts have held 
that Barkat Rani took the land in mort¬ 
gage as manager of the joint family, but 
that the documents on which plaintiff 
relies to prove that this land fell to his 
share in partition are inadmissible in 
evidence, and so he cannot get the decree 
for exclusive possession which ho seeks. 
The first Court held that plaintiff would 
bo entitled to a half share in the land in 
a suit for partition of the whole joint 
family property, bub that the whole must 
be brought into tho hotchpot and that 
plaintiff could not claim a share of this 
bit of property only. The learned Dis¬ 
trict Judge hold that plaintiff could get 
a decree for joint possession as the mort¬ 
gagee rights belong to the whole family, 
and so gave plaintiff a decree for joint 
possession. Kara Rattan and Sri Ram 
appeal. The first ground of appeal is 
that plaintiff’s appeal to the District 
Judge was time barred. That I should 
say would depend on whether plaintiff 
is right in saying that ho can claim to 
deduct tho period spent in getting copy 
of decree as well as the period spent in 
getting copy of judgment. Ordinarily 
I think a man should apply for both 
copies at the same time. 

The other point is that plaintiff is not 
entitled to a decree for joint possession, 
and this plea is. I think correofc. A 
decree for joint possession can rest only 
on the ground that there has been no 
partition, whereas plaintiff himself 
alleges that there ha3 been a partition and 
that this land fell to him in partition. 
It is true that plaintiff is unable to 
prove these allegations, and so his suit 
for sole possession fails. But does it 
necessarily follow that there has been 
no partition? I do not think so. The 
mere fact that plaintiff has failed to 
prove the alleged partition because the 
evidence on which he relies is inadmis¬ 
sible, does not prove that the land is 
joint. A plaintiff should succeed on his 
own allegations. Neither side in this 
case has alleged that the land is joint, 
and when plaintiff fails to prove his 


out of an alleged partition, I do not ?^o 
why he should he allowed to turn round 
and take joint possession ou tho ground; 
of a joint ownership neither alleged hyl 
himself nor admitted by the other side.* 
If Ram Rattan and Sri Ram had denied 
the partition, but admitted that plaintiff 
was entitled to a share as joint owner, 
then the case would have been different. 
A plaintiff who fails to prove his full 
claim may well be allowed so much of 
that claim as is admitted by tho defen¬ 
dants. But whore the defendants totally 
deny the claim and the plaintiff fails 
to prove the allegations on which hie 
claim is basod, then I think his suit 
should bo dismissed. I accopt this 
appeal, and reversing the decision of the 
learnod District Judge I restore the de¬ 
cision of tho first Court dismissing tho 
suit. But hearing in mind that tho 
lower Courts are agreed that Barkat Ram 
acquirod the land as manager of tho 
family, and that plaintiff’s suit fails 
merely because certain documents have 
not been registered. I leave the parties to 
boar their own costs in all Courts. 

R.M./R.K. Appeal accepted . 
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Shadi Lal and Wilberforce, JJ. 

Panna Lal Lachhman Das— Defen¬ 
dant—Appellant. 

v. 

Uargopal Khubi Ram — Plaintiff — 
Respondent. 

Second Appeal No. 8-14 of 1915, Deci¬ 
ded on 31st May 1918, from decree of 
Dist. Judge, Delhi, D/- 2Gth February 
1915. 

(») Negotiable Instruments Act (26 of 
1881), Ss. 7 and 1—According to S. 7 accept¬ 
ance must be in writing but S. 1 provides for 
oral acceptance when mercantile usage is 
proved. 

Tho definition of tho word “acceptor” ns con¬ 
tained in S. 7, Negotiable Instruments Act, 
leaves no doubt that an acceptance must bo in 
writing, but, having regard to tho provisions of 
S. 1 of tho Act, so far as regards instruments in 
an oriental language, a mercantile usage may 
bo proved which makes an accoptanoo by word 
of mouth as effectual against tho drawee as an 
acceptance In writing. IP 87 Q 1] 

#(b) Negotiable Instrument* Act (26 of 
1881) S. 48—Assignment without endorse¬ 
ment does not confer rights of holder in due 
course—Assignment can be oral. 

An endorsement is not tho only mode by whioh 
a negotiable instrument may bo transferred. It 
may be assigned otborwise, and tho assignee 
can buo m his own name, the only difference 
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being that an assignee has only the right, title 
and interest of the assignor, while an endorsee 
has all the rights of a holder in due course 

IP 86 C 2] 

An assignment need not necessarily be in 
writing and may be oral. [P 86 C 2] 

(c' Negotiable Instruments Act (26 of 
1881), S. 48 —Endorsee not claiming in¬ 
terest adverse to real owner—Latter can 
sue—Oral assignment can be presumed. 

Where it was found that the plaintiff was the 
real beneficiary under a hundi to whom the 
money was to be ultimately paid, that he was 
the holder of the hundi and that the nominal 
endorsee did not claim any interest adverse 
to him : 

Held: that it must be presumed that there was 
an oral assignment of the hundi in favour of the 
plaintiff and that he had a right to sue upon it. 

[P 86 C 2] 

Sheo Xarain and Sohan Lai — for 
Appellant. 

A lanoliar Lai and Cooper —for Res¬ 
pondent. 

Judgment. — This was an action 
brought by the firm of Hargopal-Khubi 
Ram against the firm of Panna Lal- 
Lachhman Das for the recovery of a 
certain sum of money on the basis of a 
hundi. The hundi was drawn upon the 
defendant firm by Mathra Das-Sada Nand 
of Bombay in favour of Jaswant Rai and 
Company, who sent it to the firm of 
Mangal Sain Kundan Lai of Delhi with 
an endorsement, the meaning of which is 
a matter in controversy between the 
parties. 

The bill was presented to the drawees, 
who on 7th July 1913 marked it as seen, 
and on 23rd July paid Rs. 3,100 out of 
Rs. 6.000, the amount due thereon. On 
or about the 25th July the defendants 
discovered that the firm of the drawers 
had become insolvent, and they con¬ 
sequently declined to pay the balance, 
with the result that the plaintiffs brought 
the present action for the recovery of 
the remaining amount due on the instru¬ 
ment. The Courts below have concurred 
in decreeing the claim, and the first point 
raised on appeal preferred by the defen¬ 
dants is that the plaintiffs, Hargopal- 
Khubi Ram, are neither the endorsees 
nor the assignees of the hundi and that 
consequently they are not entitled to 
maintain the suit. Now, we have con¬ 
sidered the terras of the endorsement, 
and find that not only the firm of Mangal 
Sain-Kundal Lai but also that Hargopal- 
Khubi Ram figure therein. It is difficult 
to ascertain the exact meaning of the 
language used by the endorser; but one 
thing is absolutely clear, and that is that 
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the plaintiffs, if they were not the actual 
endorsees, were certainly the persons on 
whose behalf Mangal Sain-Kundan Lai 
were to realize the money due on the 
instrument. 

Now, it i9 conceded by the learned 
advocate for the appellants that an en¬ 
dorsement is the not only mode by which 
a negotiable instrument may be trans¬ 
ferred. It may be otherwise assigned, 
and the assignee may sue in .his own 
name; the only difference being that the 
assignee will have only the right, title 
and interest of the aesignor, while the 
endorsee will have all the rights of a 
holder in due course: vide, inter alia, 
Uuthar Sahib Maraikar v. Kadir Sahib 
Maraikar (1). The learned advocate for 
the appellants further admits that an 
assignment need not necessarily he in 
writing and may be an oral one. Now, 
considering that the plaintiffs were un¬ 
doubtedly the beneficiaries to whom the 
money was to be ulitimately paid, that 
they are the holders of the instrument, 
and that Mangal Sain-Kundan Lai do not 
claim any interest adverse to them, we 
are of the opinion that the plaintiffs 
have succeeded in establishing their con¬ 
tention that the hnndi was assigned to 
them. Indeed, as pointed out by 
the learned District Judge, the plain¬ 
tiffs’ right to sue a9 holders was not 
challenged in the Court of first instance; 
and there can he no doubt that if the 
defendants had questioned their locus 
standi, the plaintiffs could have con¬ 
clusively proved an oral assignment in 
their favour by producing a member of 
the firm of Mangal Sain-Kundal Lai as a 
witness to depose to that effect. It is 
beyond question that one of the two 
firms was entitled to sue, and consider¬ 
ing that Mangal Sain-Kundan Lai never 
asserted their own title, we concur in 
the conclusion of the lower appellate 
Court that the plaintiffs’ locus standi to 
maintain the suit has been established. 

The only other matter, which has been 
urged before us and which requires deter¬ 
mination, is whether the drawees, who 
have not signed their assent on the bill, 
can he charged with liability thereon. 
The Courts below have found on the 
evidence adduced by the plaintiffs that 
the drawees orally accepted the bill, and 
the question is whether an oral accept¬ 
ance has the effect of making the drawees 

(1) (1905) 28 Mad. 544. 
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Thakab Das 

liable. Now, fehe definition of the word 
“acceptor” as contained in S. 7, Negoti¬ 
able Instruments Act, leaves no doubt 
that the acceptance must be in writing, 
but S. lof the Act prescribes that nothing 
contained therein shall affect any local 
usage relating to any instrument in an 
oriental language. The plaintiffs contend 
that there is a mercantile usage at Delhi 
which makes an acceptance by word of 
mouth as effectual as an acceptance in 
writing, so far as the liability of the 
drawee is concerned. In this connexion 
our attention has been invited to the 
evidence of three witnesses produced by 
the plaintiff, and also to that of the 
defendant's witness Kishori Lai. The 
learned counsel for the plaintiffs has 
placed his special reliance on the con¬ 
duct of the defendants in making part 
payment on the hundi in question which 
they had accepted only orally. Having 
rogard to the fact that' the usage relied 
upon by the plaintiffs is a matter of con- 
eiderable importance to the mercantile 
community of Delhi, we consider it 
necessary that further inquiry into the 


. Sham Das Lahore 87 

< 

Punjab Restriction of Habitual Offen¬ 
ders Act (1918), S. 7 —Orders under S. 7 

cannot be made against person against whom 
order has been made under Criminal P. 
(1898), S. 118. _ a . 

An order of restriction under S. 7, Restriction 
of Habitual Offenders Act (Punjab), cannot be 
made against a person against whom an order 
has been made under S. 118, Criminal P. C, 

[P 87 C 2] 

Nihal Chand —for Petitioners. 

Judgment. —The petitioners as habi¬ 
tual offenders have been ordered to exe¬ 
cute bonds under S. 118, Criminal P. C., 
and orders have also been passed res¬ 
tricting their movements under the pro¬ 
visions of Punjab Act 5 of 1918. This 
latter order is contrary to the provisions 
of S. 7 of the Act, which lays down in 
the proviso that an order of restriction 
shall not be made against any person 
against whom an order is made under 
S. 118, Criminal P.C. I therefore allow 
the revision so far as to set aside the 
order of the restriction against all the 
petitioners. 

R.M./R.K. Petition allowed . 

A. 1. R. 1919 Lahore 87 (2) 


question should bo made in order to 
enable us to come to a satisfactory 
conclusion. 

Accordingly we direct the Court of 
first instance to record further evidence 
upon the question whether there is a 
mercantile usage at Delhi whioh renders 
a drawee, who has accepted a hundi 
orally, liable orr the instrument, and to 
certify the evidence to this Court. It is 
necessary that instances of payments by 
drawees in pursuance of oral acceptance 
should be examined, and both the parties 
afforded an opportunity to adduce their 
evidence on the issue. Thd Subordinate 
Judge is directed to return to this Court 
the evidence with his finding thereon 
through the District Judge, who should 
also express his opinion upon the exis¬ 
tence or otherwise of the usage. 

R.M./b.k. Case remanded . 
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Scott-Smith, J. 

Bhana and others — Petitioners. 

v. 


Emperor — Prosecutor — Opposite 
Party. 

Criminal Revn. Petn. No. 1146 of 
1918, Decided on 29th November 1918, 
from order of Dist. M&gistrate, Karnal, 
I)/- 2nd September 19l8. 


Chevis, J. 

Thakar Das —Decree-holder — Appel¬ 
lant. 

v. 

Sham Das and another — Judgment- 
debtors—Respondents. 

Miso. Second Appeal No. 1819 of 1916, 
Decided on 4th January 1919, from order 
of Dist. Judge, Amritsar, D/- 10th Maroh 
1916. 

Contract Act (9 of 1872), S. 128—Liability 
of surety—Surety bond should be construed 
strictly — Liability should not be beyond 
extent contracted, illustrated. 

Suretyship must bo construed strictly, and a 
surety cannot be held liable beyond the extent 
to which he has contracted. [P 88 0 2] 

Respondents stood sureties for the judgment- 
debtors till decision of an appeal in the Divi¬ 
sional Judgo's Oourt. On the decision of tho 
appeal the care wont baok to the trial Court and 
tho decree-holders wanted to arrest tho judg- 
ment-dobtors. Tho respondents agreed to extend 
their suretyship till the “dato fixed.” Then 
followed an order by the Oourt, saying “partlos 
want to compromise, timo allowed up to 2nd 
January 1914.” This was followed by a further 
order: ‘if judgment-debtors want to bo made 
insolvents they can bavo up to 19th January 
1914.” The judgment-debtors appealed to tho 
Chief Oourt which sent for tho records, and there 
was no hearing on either 2nd or 19th January. 
The Chief Oourt having rejooted tho appoal tho 
case wont baok to the first Court, and tho judg¬ 
ment-debtors having absconded, the deoree- 
holdera' sought to realize the deoree from the 
sureties ; 
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Held : that the statement of the sureties 
showed that they undertook nothing more than 
to produce the judgment-debtors on the date 
fixed for the next hearing, i o., 10th January 
1011 , and therefore they were not liable for the 
non-production of the judgment-debtors at a 
date nearly 2 years later. [P 88 C 2] 

Bevan Petman and Balmokand — for 
Appellant. 

Moti Sagar and Bhagat Bam Anand — 
for Respondents. 

Judgment. —Tirafch Ram and Ransi 
Dhar stood sureties for the judgment- 
debtors till decision of appeal in the 
Divisional Judge’s Court. That appeal 
having been decided, the case cimo back 
to the Subordinate Judge, Lala Achhru 
Ram. The decree holder wanted to ar¬ 
rest the judgment-debtors. Tirath Ram 
and Bansi Dhar agreed to extend their 
suretyship till the “date fixed,” which I 
take to mean the next date of heariug to 
be fixed on that date. Then followed an 
order, saying “parties want to compro¬ 
mise, time allowed up to 2nd January 
1914,” hut this was followel up by a 
further order, “if judgment-debtors want 
to he made insolvents they can have up 
to 19th January 1914.” This was on 
16th December 1913. The judgment- 
debtors then appealed to the Chief Court 
and the files were sent for by this Court. 
Apparently there %vas no hearing either 
on 2nd or 19th January in the lower 
Court. There is an order, dated 16th 
January 1914, initialled apparently by 
S. Umrao Singh, District Judge, saying : 
“Files have gone to Chief Court, execu¬ 
tion stayed.” (The Subordinate Judge, 
Lala Achhru Ram, had left Amritsar on 
transfer on 10th January 1911, and his 
cases were apparently sent to the Dis¬ 
trict Judge). 

The Chief Court having rejected the 
appeal, the ease went back to the first 
Court, and then the judgment-debtors 
having absconded, the decree holders 
sought to realize the decree from the 
sureties. The first Court and the Dis¬ 
trict Judge having held that the sureties 
are not liable, the decree-holders appeal 
to this Court Whether the sureties had 
the judgment-debtors ready to appear in 
Court on 19th January 1914 is disputed. 
The sureties have put in an affidavit to 
this effect, hut seeing that the sureties’ 
first defence was that their liability 
ended in the Divisional Judge s Court, I 
very much doubt the affidavit. The pro¬ 
babilities are that both sureties andjudg- 
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ment-debfcors knew that the Chief Court 
had called for the records and that there 
would ho no hearing on 19th January 
1914. and so they did not trouble to at¬ 
tend the Court. But granting that 
they did not produce them on 19th Ja¬ 
nuary 1914, the question still remains 
whether their liability extended beyond 
that date. Suretyships must he con¬ 
strued strictly, and a surety canuot be 
held liable beyond the extent to which 
he has contracted. What did the sure¬ 
ties mean by binding themselves to pro¬ 
duce the judgment-debtors on the “date 
fixed”? I think it may well he argued on 
their behalf that they merely meant the 
next date of hearing which the Court 
was about to fix. 

I do not think they contemplated a 
far distaut date. As it happened, tlie 
date fixed was not the actual date of the 
next hearing The next actual hearing 
was on 16th December 1915, when the 
files bad come back from the Chief Court, 
nearly two years later than the date fixed 
by the Subordinate Judge, in Docember 

1913. Lookiug at the actual undertaking 
of the sureties as recorded by the Sub¬ 
ordinate Judge, I am unable to hold that 
the sureties undo* took more than to pro¬ 
duce the judgment-debtors on the date 
which the Court was about to fix at the 
time when the sureties made their state¬ 
ment. That date was 19th January 

1914. There was no hearing on that 
date, and I do not think the sureties can 
ho held liable for non-production of the 
judgment-debtors on a date on which there 
was no hearing. And I do not think that 
they can bo hold liable for non produc¬ 
tion of the judgment debtors at a date 
nearly two years later, because all that 
they hound themyelves to do was to pro¬ 
duce the judgment-debtors at the date 
fixed for the next heariug, i. o., 19th 
January 1914. The decision of the lower 
Courts seems to me correct, and I dismiss 
the appeal, but I pass no order as tocosts 
in this Court as I think it i3 a hard case 
for the decree-holders. 

r.M./r K. Appeal dismissed . 
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Shadi Lal and Wilberforce, JJ. . 

Pariap Si nqh — Appellant. 

v. 

Mt. Jai Kaur —Respondent. ^ 

Second Appeal No. 1485 of 1915, De¬ 
cided on 20th July 1918. 


PARtAP SiKGH w Mt. Jai Kadr 



1919' Partap Singh 

• Custom (Punjab) — Succession — Hindu 
Jats of Ludhiana—Widowed mother succeeds 
to son in preference to his step-brother. 

Among Hindu Jats of the Ludhiana District a 
widowed mother je entitled to succeed to the 
estate of her childless son in the presence of a 
step-brother. [P 8'J C 2] 

Nand Lal — iov Appellant. 

Gan pat Rai —for Respondent. 
Judgment.—The pedigree.table of the 
parties is as follows: 

Mt. Sukho=LAICHA SINGH=Second 
(no issue) wife 


I 


Mt. Saddan=KalaSingb=Mt Jai Kaur Santu 
T (defendant) 

Partap Singh 
(plaintiff) 


I I 

Mahan Singh Nazir Singh 

died 1909 (died recently) 

The parties are Jat Sikhs of the 
Ludhiana District. The dispute before 
us is regarding the succession to the pro. 
perty of Nazir Singh, the la9t surviving 
son of Kala Singh ,and the defendant 
Mt. Jai Kaur. The property on the 
death of Kala Singh was mutated in 
the names of his sons and on the death of 
Nazir Singh his share has been mutated 
in the name of his mother. The lower 
appellate Court has hold that both by 
general custom and the custom of the 
District Mt. Jai Kaur, mother of Nazir 
Singh, is entitled to a life tenure of the 
property. A certificate as to the question 
of custom iuvolved has been obtained. 
The lower appollate Court has based its 
decision especially on the Riwajiams of 
Mr. Gordoo-Walker and Mr. Dunnett. 
It has also held that para. 22of Rattigan’s 
Digest is in favour of the mother. It 
has also referred to a caio which occurred 
in the family on the death of Lakha 
Singh who was succeeded in equal shares 
by a ohildloss widow, Mt. Sukho, and the 
sons by his other wife. Further, it has 
referred to certain authorities that on the 
death of Nazir Singh, the succession 
must be considered as re-opened and 
that Mt. Jai Kaur was then entitled to 
succeed as the widow of Kala Singh. 

On appeal before us, it was argued 
that para. 22 of Rattigan’s Digest gives a 
misleading summary of the authorities 
on which it purports to be based. It is 
pointed out by counsel that these authori¬ 
ties refer to the rights of a mother as 
against collaterals or a sister and not as 
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against a son of a co wife. This criticism 
appears to he justine l, and the only Chid 
Court judgment on the rights of a 
widowed mother as against a son of a 
co-wife is contained in an unreported 
authority No. 341 of 18S0 referred to in 
Rattigan’s Digest and also by the lower 
appellate Court. This authority how¬ 
ever being of Moghuls of the Rawalpindi 
District, does not help us in the present 
case. Fortunately however it is nob 
necessary for us to base our decision on 
any general custom of the Punjab, as the 
Riwajiams of the district deal with tho 
matter at length. Both Mr. Gordon- 
Walker and Mr. Dunnett deal clearly 
with the question. There can he no 
doubt as to the meaning of the answers 
recorded by them, as in both cases the 
rights of a mother as against a brother 
are specially dealt with. It is true that 
these Riwajiams contain no specific in¬ 
stances of the custom alleged: hut answers 
to other questions on the matter of suc¬ 
cession leave no doubt that these entries 
contain a correct exposition of the 
custom. The rights of a widowed mother 
rank very high in tho district, as is 
shown by the answers to questions 32 
and 39, which are both supported by 
many instances. In answer to ques¬ 
tion 32 it is stated that a sonless widow 
in the presence of sons by another wife 
takes a share equal to that of each of tho 
sons. In answer to question 39 it is 
stated that a widowed wife and widowed 
mother succeed in equal shares. Thu9, 
a widowed mother is given a very favour¬ 
able position, being equal to that of a 
widowed wife. 

No actual instances were proved before 
the lower Courts,except two which have 
occurred in the family of tho parties. 
To tho succession of Lakha Singh by a 
childless widow and his sons we have 
already referred. The other instance 
which is roliod upon by the appellant is 
that on the death of Mahan Singh, the 
brother of Nazir Singh, hi9 property was 
divided equally between his own brother, 
Nazir Singh, and his helf brother, Partab 
Singh. At the time however in the pre¬ 
sence of her son Mt. Jai Kaur had no 
right of succession and she is in no way 
adversely affected by this instanoe. To 
sum up therefore we find that among 
Hindu Jats of the Ludhiana District a 
widowed mother is entitled to succeed 
to the estate of her ohildloss son in the 
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presence of a son by another wife. We 
dismiss the appeal with costs. 

R.M /R.K. Appeal dismissed . 


A. I. R. 1919 Lahore 90(1) 

Scott-Smith and Martineau, J J. 

C. G. Varcados —Plaintiff—Appellant. 

v. 

D. C. McLeod and others —Defendants 
—Respondents. 

Second Appeal No. 2580 of 1915, Deci¬ 
ded on 23rd July 1918, from order of 
Dist. Judge, Lahore, D/- 12th June 1915. 

(a) Limitation Act (9 of 1908), Art. 40- 
Art. 40 applies to suit for infringement of 
trade mark. 

The period of limitation applicable to a suit for 
damages lor infringing a trade name or a trade 
mark—a trade name or mark being an exclusive 
privilege—is contained in Art. 40, Sch. 1, Lim. 
Act. [P 90 C 2] 

(b) Specific Relief Act (1 of 1877), S. 56 
(h) —Plaintiff not taking any action for more 
than 5 years beyond serving notice for in¬ 
fringement of trademark—No injunction can 
be granted. 

In a suit for an injunction to restrain the 
defendant from using a trade name and from 
infringing the plaintiff’s trade mark, it appeared 
that the plaintiff bad taken no action beyond 
sonding a notice to the defendant and that he 
had stood by for five years before coming forward 
with a suit: , . A ._ 

Held : that, in the circumstances, the plaintitl 
was not entitled to the injunction, vide S. 56 (h). 
Specific Relief Act. [P90C2J 

Obedulla— for Appellant. 

Gokul Cliand Naranq and Madan 
Gopal —for Respondents. 

Judgment.—The plaintiff founded a 
business of cigarette makers at Aden in 
1901. His brother G. G. Varcados (de¬ 
fendant 2) joined him as a partner in 
1906, but left the partnership in 1908, 
and in 1909 started a business in Lahore 
under the name of G. G. Varcados and 
Co. or Varcados and Co. He carried this 
on at first in partnership with D. A. Bra- 
ganza, and from 1911 in partnership with 
defendant 1. The plaintiff sues (a) for 
an injunction to restrain defendants from 
using the name G. G. Varcados and Co. 
or Varcados and Co., which he alleges to 
be his own trade name, and from infrin¬ 
ging his trade mark, (b) for an order for 
the delivery to him of the cigarettes, 
labels, etc., in the defendants’ possession, 
and (c) for damages or an account of the 
profits. 

The first Court dismissed the suit, 
holding that the claim for damages or an 
account of the profits was barred under 
Art. 40, Sch. 1/ Lim. Aot, and that 


under S. 56 (h), Specific Relief Act, the 
plaintiff was not entitled to an injunc¬ 
tion as he had acquiesced in the defen¬ 
dants carrying on the business in Lahore. 
On appeal the District Judge agreed with 
the finding of the first Court in regard to 
the claim for an injunction, but with 
regard to the claim for damages held that 
though Art. 40 applied, the claim was 
within time, as a fresh cause of action 
arose de die in diem so long as the in¬ 
fringement of the trade mark continued. 
He therefore remanded the case under 
O. 41, R. 23, Civil P. C. The plaintiff 
has preferred a second appeal to this 
Court. It is argued on his behalf that 
the claim for damages is governed by 
Art. 115 or Art. 120; and that therefore 
the period for which damages can be 
claimed is six years. We do not agree 
with the contention. The right to a 
trade name or a trade mark is an exclu¬ 
sive privilege, and a suit for damages for 
infringing the privilege clearly falls 
under Art. 40. The only other question 
involved in the appeal is whether there 
has been acquiescence on the plaintiff s 
part disentitling him to an injunction 
under S. 56 (h), Specific Relief Act. It 
has been shown that he has known since 
1909 of the existence of the defendants 
business in Lahore. He took no action 
in the matter bevond sending a notice 
(Ex. D-l) to defendant 2 on 24th March 
1909 and issuing a caution to customers 
(D. W. 1). He has stood by and allowed 
defendant 1 to invest considerable sums 
of money in the business, and it was only 
in June 1914, when tho business had be¬ 
gun to show signs of prosperity, that ho 
came forward with the present suit. The, 
lower Courts are clearly right in holding 
that tho plaintiff is, in such circumstan¬ 
ces, not entitled to an injunction. The 
appeal is dismissed with costs. 

R.M./R.K. Appeal dismissed . 

A. I. R. 1919 Lahore 90 (2) 

Shadi Lal, J. 

Bhagat Singh— Plaintiff—Appellant. 

v 


! It. Santi —Defendant — Respondent. 
Second Appeal No. 1051 of 1918, Deoi- 

I on 16th November 1918. 

,) Hindu Law — Marriage — Remarriage 
regnant widow immediately after r bM 
,d'. death i* not prohibited — Cu.tom 

her‘ b is™""rule either in the ttmjab^Ousto- 
:y law or in tho Hindu law prohibiting the 
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romarriage of a pregnant Hindu widow imme- 
diately after her husband's deate. U 91 O 1J 
(b) Hindu Law—Marriage — Cohabitation 
it not essential. 

Cohabitation is not essential to validate a 
marriage. IF 9* ^ ^ 


An Md. v. Manohab Lal (Broadway, J.) Lahore 91 

A. 1. R. 1919 Lahore 91 

Bboadway, J. 

Ali Muhammad — Defendant Pefci- 
tioner. 


Lai Chand Mehra — for Appellant. 

B. A. Cooper —for Respondent. 

Judgment. — The learned District 
Judge, without adjudicating upon the 
question of the remarriage of Mt. Santi 
with Bhagat Singh, has dismissed the 
plaintiff'9 suit on the ground that : 
f, the remarriage of a pregnant widow immedi¬ 
ately after her first husband’s death and imme¬ 
diately before her confinement” 
is “opposed to equity and good conscience 
and public morality.” Now it is true 
that according to Mahomedan law a 
widow is not allowed to remarry before 
the expiry of the period of iddat, but no 
such rule is to be found either in the 
Customary law or in the Hindu law. 
Nor is there any provision in the Eng¬ 
lish law prohibiting a remarriage of a 
pregnant widow immediately after her 
first husband s death. It is perfectly 
obvious that ordinarily a widow does 
not remarry immediately after her hus¬ 
band's death, more especially when 
she is pregnant; but if she does marry, 
I do not undertand why the marriage 
should be declared to bo invalid. The 
learned Judge has not referred to any 
authority in support of his view, and 
Mr. Cooper for the respondent has ex¬ 
pressed his inability to cite any law 
having a bearing upon the subject. There 
can be littlo doubt that the remarriage 
of a pergnanfe widow immediately before 
her confinement cannot bo followed by 
cohabitation, but cohabitation is not es¬ 
sential to validate the marriage. I have 
given my best consideration to the ques¬ 
tion, aud I am nob prepared to hold that 
the remarriage is invalid on the ground 
mentioned by the learned District Judge, 
Accordingly I accept the appeal, and 
reversing the decree of the lower appel¬ 
late Court, remit the case for deoisionon 
the remaining issues. The court-fee on 
the memorandum of appeal shall be re. 
funded, and other costs shall be costs in 
the cause. 

K.m./r.k. Appeal accepted . 


Manohar Lai and outers—Plaintiffs— 
Opposite Parties. 

Civil Revn. Petn, No. 392 of 1917, 
Decided on 21st November 1918, against 
decree of Sub-Judge, First Class, Multan, 

D/- 15th January 1917, 

Punjab Courts Act (1918). S. 44-Terms 
of document definite—Court misconstruing 
them commits irregularity. 

Whore the terms of a document under con¬ 
sideration are definite, a Court in misconstruing 
them commits an irregularity which renders a 
revision competent, [F 92 C 1] 

Hargopal —for Petitioner. 

Tiralh Ram —for Respondents. 
Judgment.—The suit out of which 
this petition for revision has arisen was 
instituted by Rai Sahib Ram Chand of 
Multan against Ali Muhammad, son of 
Pir Bakhsh, and a sum of Rs. 8 was 
clamed from the defendant on account of 
the price of the produce of a date tree for 
a period of two years which the defendant 
was alleged to have taken. The plaintiff 
claimed that he was the owner of the 
date tree in question, which is admit¬ 
tedly growing in the courtyard or ahata 
of the house in whioh the defendant 
livo9. It was averred that in 1892 the 
plaintiff's father had purchased this tree 
aloug with others from Imam Bakhsh 
and Allah Ditta and had ever since been 
taking the produce thereof. The defen¬ 
dant is the son-in-law of Imam Bakhsh. 
The Courts below held that the plaintiff’s 
claim was correct and that the tree had 
been sold under the deed of 1892 and 
that ever since the said sale the plaintiff’s 
predecessors-in-tifcle and the plaintiff had 
been enjoying the fruits thereof. The 
entries in the revenue papers support 
the contention of the plaintiff, for it 
appears that the date-trees in the village 
were owned by Raizada Ram Chand’s 
family one-fourth share, Ghulam Rasul 
and others half share, and Imam Bakhsh 
and Allah Ditta one-fourth share. Sub¬ 
sequent to 1892 the entries are to the 
effeob that Raizada Ram Ohand owned 
half-share in the date-treeB and Ghulam 
Rasul the other half-9hare. This entry 
appears to have continued up to 1910 
when a partition book plaoe between 
Raizada Ram Ohand and Ghulam Rasul, 
and the date-tree9 were .• divided between 
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them. Inasmuch as Imam Bakhsh and 
Allah Ditta were not parties to this 
partition it is obvious that they are in 
no way bound by it. 

In revision it has been contended by 
Lala Hargopal that the Courts below 
have wholly misconstrued the deed of 
sale under which the tree in suit was 
never sold. Lala Tirath Ram, for the 
respondents, has contended that the said 
tree passed under the deed of sale and 
that in any event if the deed was ambi¬ 
guous, the Courts below have rightly 
considered it in the light of the subse¬ 
quent conduct of the parties. Mr. Tirath 
Ram also urged that this Court ought 
not to interfere on the revision side in a 
case of this nature inasmuch as no mate¬ 
rial irregularity had been shown. It 
seems to me however that if the docu¬ 
ment under consideration is definite, a 
Court in misconstruing it commits an ir¬ 
regularity which renders a revision 
competent. In admitting this petition 
to a hearing the late Shah Din, J., con¬ 
sidered this document and was of opinion 
that the tree had not passed under the 
deed of sale which was not ambiguous. 
Counsel on both sides have read the deed 
of sale in Court and I have a'so con¬ 
sidered it with great care. It commences 
by reciting the fact that the vendors sell 
their one-fourth 6hare in the shamilat 
land as detailed in the said deed. Then 
follow’s a minute description of all the 
lands conveyed, giving their khatauni and 
khasra numbers; after which all the ven¬ 
dor's right, title and interest in the said 
lands are conveyed including their one- 
fourth share in the date-trees growing on 
the lands detailed. Further down, it i3 
also specifically stated that the venders' 
rights in the shamilat land detail©] in 
the said deed were conveyed; then fol¬ 
lows a reservation of the particular num¬ 
ber on which this tree stands. 

This particular number is not enterel 
in the details and it is perfectly clear 
that it was never intended to be con¬ 
veyed. Lala Tirath Ram however con¬ 
tended that the trees thereon passed un¬ 
der the general conveyance of all date- 
trees and that the fact that the land was 
excepted from the sale without any men¬ 
tion of the tree indicated that the tree 
was intended to be sold and was sold. 
In this contention I am however unable 
to agree, for the trees sold are stated to 
be the trees growing on the lands de- 
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tailed, and it i3 common ground that this 
partioular plot of land was omitted from 
the detailed lands that were being sold. 
It follows therefore that under this deed 
the tree in suit of which the produce is 
sought to be recovered, was never sold, 
and indeed the fact referral to by the 
learned Subordinate Judge, that Imam 
Bakhsh contested the entry according to 
mutation, Ex. P-4, indicates that the 
vendors never intendel to sell this treee. 
This is further strengthened by the fact 
that this particular tree is growing with¬ 
in the four walls of Imam Bakhsh’s 
courtyard. There appears to me to be 
no ambiguity whatever in the deed and 
therefore the Courts below have acted 
wrongly in placing a construction on it 
in the light of subsequent events which 
the actual words of the deed itself do not 
warrant. In these circumstances I ac¬ 
cept this petition and dismiss the plain¬ 
tiff’s suit with costs throughout. 

R M./R.K. Petition accepted. 


A I. R 1919 Lahore 92 

LeRossignol, J. 

Bola —Appellant. 

v. 

Bhikha and others —Respondents. 

Second Appeal No. 052 of 1918, De¬ 
cided on 16th May 1918 

Pre-emption — Suit for — Defendant a** 
signee of vendee—Plaintiff cannot plead that 
he waived hi* right to pre-empt on original 
sale. 

A plaintiff in a pre-emption suit cannot plead 
with success against a defendant who is the as¬ 
signee of the original vendee that he waived his 
right pre-emption the original sale. [P 0202] 

DefencUut who had a prior right of pre-emp¬ 
tion in respect of a sale waived his right to pre¬ 
empt, but when the vendee’s possession was 
threatened by the plaintiff the vendeo sold the 
laud by private treaty to the defendant; 

Held : that the defendant had waived a right 
to enforce pre-emption and not a right to resist 
it. and that therefore the plaintiff could not suc¬ 
ceed acainst him. ^ 

Zia-ud Din—lor Appellaot. 

Bakhshi Tek Chand-lor Respondents. 

Judgment. — The only question in 
this case is whether it can be pleaded with 
success against a defendant who is the 
assignee of the original vendee that he 
waived his right to pre-empt on the 

original sale. . . , 

In this case Barkat did waive his rigne 
to pre-empt, but when the vendee’s pos- 
session was threatened by plaintitl, 
vendee sold the land by private, treaty 
to Barkat. I havo been referred to 
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several rulings which lay down that a 
-waiver of a right, to pre-empt is irrevoc¬ 
able, and that it open3 the door to every 
other pre-emptor, also that a pre-emptor 
plaintiff who has waived his right cannot 
succeed in his 9uit, but these rulings are 
inapplicable to this case, where the 
waiver does not seek to enforce a right to 
pre-empt. He is not a plaintiff but a 
defendant, who has secured the land by 
private treaty and defends his acquisi¬ 
tion on the ground that his right to pre¬ 
empt is as good as if uot superior to plain¬ 
tiff’s. What Bar«at waived was a right 
:6o enforce pro emotion, uot a right to 
resist it. I dismiss the. appeal hut leave 
• 'parties to bear their own costs iu this 
Court. 

r.M./r.k. .'1 ppea l di $misscJ . 

A. 1. R. 1919 Lahore 93 (1) 

Crevis and Shadi Lad, JJ. 

Sultan Ali and others — Defendants— 
Appellants. 


v. 


Amir and others — Plaintiffs— Respon¬ 
dents. 

Misc. Socoud Appeal No. 1959 of 1914, 
Decided on 9th May 1917, from order of 
Addl. Divl. Judge, Attook, D/- 16th Juno 
1914. 

Civil P. C. (5 of 1908), S. 100 —Whether 
conveyance included pro rata share in shami- 
lat is question of fact -No question of con¬ 
struction of deed arises. 

The question whother tho parties to a sale doed 
intended the sale to include a pro rata share of 
the shamilat is one of fact and not of law, and 
whero the document does not present any diffi¬ 
culty, no question of the construction of the in¬ 
strument arises in tho caso. [p 93 0 1 , Q) 

Gokal Chand Narang— for Appellants. 

Nanalc Chand— for Respondents. 

Judgment.—Tho Courts below have 
concurred in holding that the ancestor of 
the defendant Mian Muhammad did not, 
by virtue of the sale deed dated 25th 
November 1870, acquire a right to a pro¬ 
portionate share in the shamiiat of the 
village. This finding has been arrived at 
after full consideration of all the evi¬ 
dence including the terms of the docu¬ 
ment, and there can be no doubt that the 
question whother the parties to the tran¬ 
saction intended the sale to include a pro 
rata share of tho shamilat is one of fact 

if? “2 ? f J aW ‘ vid< \ inb0r al *a, Saleh v. 

,jP* PaMtatoar (l). The language of 

.document does not present any diffi- 
|°uijX, and we are not prepared to hold 
M [1917] 8 V. R. 1017=86 I. O. Oof. 


that any question of the construction of 
the instrument arises in this case. It is 
however argued that in loTO there was' 
no shamilat in tlie village, that a very 
large area about 2,67,000 kanal9 was sub¬ 
sequently awarded by the Government 
and recorded as shamilat deh, and that 
all the persons who wore then proprietors 
iu the estate became ipso facto cosharers 
iu this joint holding. This matter was 
not specifically raised in the pleadings, 
and the issues appear to bo couched in 
ambiguous terms. There can however be 
no manner of doubt that the defendant 
invitel the attention of tho trial Court 
to it by au application presented by him 
on 29th July 1910, and that the Court in 
pursuauce of tho prayer containel there- 
iu summoned the Nail) Salar Iviuuago 
aud examined him in respect of the en¬ 
tries male at tho Settlements of 1854, 
1860 and 1878 as to the existence aud 
the extent of the shamilat area. Far¬ 
ther ground No. 4 of tho memorandum 
of appeal to the lower appellate Court 
refers to tho same point, but the learned 
Additional Divisional Judge did not ap¬ 
parently appreciate the point and omit¬ 
ted to deal with it. 

Wo have heard counsel on both sides, 
and while holding that the defendant 
did not aoquire any title to a share 
in the shamilat under the instrument, of 
salo wo consider that the question, whe¬ 
ther there wa3 any subsequent aoquisi- 
tion of the shamilat area and whether 
the defendant is entitled to a pro rata 
share therein, one of some importance, 
especially when we find that tho entry of 
tho Settlement of 1878 lends colour to 
the contention of the appellants. We 
are however unable to express any do- 
finite opinion and direct the Court of first 
instance to frame an issue on the point 
and doterraino it along with tho other 
issues remanded for decision. The ap¬ 
peal is accepted pro tantoand the parties 
are directed to pay their own oosts in 
this Court, 

R.M./r.k. Appeal accepted . 

A. I. R. 1919 Lahore 93(2) 

Martineau, J. 

Khuda Yar and another —Appellants. 

v: 

Ahmad and another —Respondents. 

Second Appeal No. 514 of 1918, Deci¬ 
ded on 10th June 1918, from decree of 
Pist. Judge, Shahpur, D/- 8-1-1918, 
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Custom (Punjab)—Succession — Kaliar Jats 
of Kaliaranwala — Full brothers exclude 
half brothers. 

Among Kaliar Jats of Manza Kaliaranwala, 
Tahsil and District Mianwali in succession 
among brothers, half-brothers are excluded by 
full brothers. CP C *3 

Nank Clinnd —for Appellants. 

C. L. Gulati —for Respondents. 

Judgment —The parties are Kaliar 
.Tats of Kaliaranwala village in the Mian¬ 
wali tahsil and District. Their relation¬ 
ship is shown in the pedigree table given 
in the judgments of the lower Courts. 
Ahmad Yar’s widow Sabhrai has died 
and the dispute relates to the succession 
to his share in Khatas Nos. 1013 and 
1014, which descended from his father 
Gheba. The question for determination 
is whether Ahmad Aar’s half brothers 
are entitled to succeed equally with his 
full brothers (who are the plaintiffs) or 
are excluded by them. The first Court 
gave the plaintiffs a decree but the lower 
appellate Court has accepted the defen¬ 
dants' appeal and dismissed the suit find¬ 
ing that the defendants have proved that 
in their family the rule of succession 
among brothers is that whole and half- 
brothers succeed equally. I do not find 
any proof that this is the rule of succes¬ 
sion in the family of the parties. On 
the contrary the only instance of succes¬ 
sion among brothers in this family is in 
favour of the plaintiffs. It occurred in 
1914, when on the death of Sabhrai her 
share in two other khatas which had 
descended from Gheba, namely, Khatas 
Nos. 1009 and 1011 was mutated, in the 
names of the plaintiffs alone. 

The learned District Judge has given 
his decision in favour of the defen¬ 
dants on the strength of the fact that 
when Gheba died about seven years ago 
Khatas Nos. 1009 and 1011 were muta¬ 
ted in the names of his sons according to 
the pagwand rule. From this fact he 
draws the presumption that half brothers 
succeed equally with full brothers. 

It is no doubt stated in para. 20 of 
Kattigan's Digest of Customary law that 
when the property of the common ances¬ 
tor was distributed according to the rule 
of pagwand the Court may presume that 
the whole blood and half blood succeed 
together but it is also stated that where 
the brothers of the whole blood subse¬ 
quently form separate groups and so re¬ 
gulate the succession amongst themsel ves 
as to alter the original rule of distri¬ 


bution the presumption will cease to 
operate. Now we find that in the muta¬ 
tion of Khatas Nos. 1009 and 1011 on 
Gheba’s death 2/6ths were entered in the 
names of defendants 3/6ths in the names 
of plaintiffs and Sabhrai and l/6th in 
the name of plaintiffs' mother Mehran. 
This suggests that the defendants were 
regarded as forming a group separate 
from their half-brothers and when the 
fact is further taken into consideration 
that the defendants have by the muta¬ 
tion effected after Sabhrai’s death been so 
far excluded by the plaintifis from a 
share in Khatas Nos. 1009 and 1011, I 
think that the fact of Gheba’s property 
having been distributed among his sons 
according to the pagwand rule does not 
justify the presumption that in the family 
of the parties in succession among 
brothers the half blood succeeds with 
the whole blood. A reference to Pandit 
Hari Kishna Rauls’ Custcmary law of the 
Mainwali District 1908, would also show 
that the proposition laid down in Ratti- 
gana’s Digest as to the presumption to 
be drawn from the prevalence of the 
pagwand rule of succession among sons 
does not apply in the Mainwali Distriot. 
The pagwand rule appears to prevail 
universally throughout the district but 
there is nevertheless no general rule 
that half-brothers succeed along with 
full brothers. 

The important question in this case is 
on which side the onus lies. Tho learned 
District Judge is of opinion that tho 
Munsif was right in placing the onus on 
the defendants and I agree with him. 
In the Riwajiam of 1878 it is stated 
that among Pathans the whole blood ex¬ 
cludes the half blood and that Jats 
follow the Pathan custom. In the cus¬ 
tomary law of the Mianwali District o 
1908 it is stated that among Jats, full 
brothers and half brothers succeed equally 
hut that several instances have been 
quoted amongst them in which full 
brothers have succeeded to the exclusion 
of half brothers and on p, 7 of the in¬ 
troduction it is said that: 

-the Jats though maintaining the ^mm 
pear to have followed tho rule of full brothers 
excluding the half-brothers. 

I gather from this that the custom as 

it was stated to exist in 1878, h . ad 
been changed in 1908. The Jats in 1908 
wore apparently in favour of the custom 
being ohanged but no change had actually 
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taken place and the old rule by which 
fall brothers excluded half-brothers was 
still observed in practice. Questions of 
inheritance hav9 to be decided in accord¬ 
ance with the custom as it exists and 
not in accordance with views that may 
be entertained as to what it ought to be. 
It is therefore for the defendants to prove 
that they are entitled to succeed with 
the plaintiffs to Ahmad Yar’s estate. 
They have been able to produce evidence 
of only two instances of half-brothers 
succeeding along with full brothers 
among Jats. These two instances which 
are mentioned by the witnesses Hayab 
and Khadullah are insufficient to dis¬ 
charge the onus. The plaintiffs’ wit¬ 
nesses give instances among Pathans of 
full brothers excluding half-brothers and 
say that Jats follow the same custom. 
This is in accordance with the entry in 
the Riwajiam of 1878. Further there 
are three instances of exclusion of half- 
brothers among Jats mentioned in the 
current Riwajiam which counterbalance 
the instances mentioned by the defen¬ 
dants' witnesses. 

The lower appellate Court mentions a 
Munsif’s judgment of 1909 which was in 
favour of the rights of half brothers but 
against this there are two judgments 
referred to by the lower appellate Court, 
one given by Mr. Kenrmvay and the 
other by his predecessor Khan Bahadur 
Abdul Ghafur Khan in which the Riwaj¬ 
iam of 1878 was followed. My conclu¬ 
sion is that the defendants on whom the 
onus 1 iea have failed to prove the exis¬ 
tence either of a family custom or of a 
tribal custom by which in succession 
among brothers those of the half blood 
succeed equally with those of the full 

blood. I accordingly accept the appeal 

sot aside the deoree of the lower appel- 
late Court and restore that of the first 
Court. The respondents will pay the 
appellants costs throughout, 

B.M./r.k. Appeal accepted. 
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„ Broadway, J. 

Judgment-debtor—Appel- 
■J* ath ~ Deoree-holder—RosDdt 


Civil P. C. (1908), 0. 21, Rr. 11 and 17— 
Application for execution signed by N des¬ 
cribing himself as khas Mukhtar of G son of 
decree-holder—-Special power of attorney 
filed —G found to be decree-holder’s attor¬ 
ney and Court directed that G should be des¬ 
cribed as such—Application refiled after 
necessary amendments—Mere fact that G's 
power of attorney was not filed did not 
render application void—Omission to state 
whether any money was realized or whether 
any execution was sought was not material— 
Amendment rightly allowed—O. 21, R. 17 (2) 
saved limitations. • 


Plaintiff obtained a money-deerco against de- 
fendants from the Calcutta High Court and after 
various attempts at realization, kai the decree 
transferred to Gurgaon, where an application 
was filed on behalf of the decree-holder for elo¬ 
cution of the said decree. The application was 
signed by one N, who described himself as 
“ mukhtar khas ” of G, son of the decree-holder 
and the special power of attorney in iV’s favour 
was filed along with tho application. Having 
found that G was the decree-holder’s attorney 
the executing Court dirocted that G should be 
described in the application as such and returned 
the application, which was re-filed after neces¬ 
sary amendments : 


Held : (1) that tho more fact that G’jpowor-of- 
attorney was not filed with tho application did 
not render it void ; ( 2 ) that tho failure to give 
notice to tho judgment-debtor had no bearing on 
tho validity or the legality of the application it¬ 
self ; (8) that the omission to mention such 
particulars as whether any money had boen rea¬ 
lized or any settlement arrived at, or whether 
any previous execution had beon sought out was 
not material and could not possibly have preju¬ 
diced tho judgment-debtor : (4) that the Court 
was acting within its powers in directing tho 
amendment of the application and (5) that sub- 
Cl. (2), R. 17, 0, 21, Civil P. C,, saved limita- 
t,on * [P 96 0 1, 2] 


Oertel and Cooper —for Appellant. 

Gokal Chand Narang —for Respon¬ 
dent. 

Judgment.— On 11th June 1906 one 
Kidar Nath obtained a deoree against 
Kanji Mai and others from tho High 
Court at Calcutta for Rs. 11,000 odd and 
oosts. After various attempts at realiz¬ 
ing the sum deoreed Kidar Nath finally 
had the deoree transferred to Gurgaon in 
May 1918, and on 31st May 1918 an ap 
plication was filed on behalf of the 
deoree.holder, in the Court of the Senior 
Subordinate Judge, for execution of the 
said deoree. This application was signed 
b^.one Nathu Mai describing himself as 

a “*S h i? r K ^ a8 " of Gajanand, son of 
Kidar Nath, and the speoial power of at- 

torney m Nathu Mars favour was filed 
with the application. Kanji Mai raised 
objections to execution of the deoree. al- 

u « ^ hat the a PPlioation had been 
made by Gajanand whereas the deoree- 
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holder was Rida* Nath ; (2) that as 
notice was not issued the whole proceed¬ 
ings were void ; (3) that the application 
did not comply with the provisions of 
O. 21, R. 11 (b), Civil P. C. The exe¬ 
cuting Court held that as Gajanand was 
Kidar Nath’s attorney, the application 
was really in order and directed that 
Gajanand should he described in the 
application as Kidar Nath’s attorney. 
Further that the failure on the part of 
the Court, to record its reasons for net 
issuing notice did not vitiate the proceed¬ 
ings, and that the application could be 
amended so as to bring it into conformity 
with the provisions of O. 21, R. 11 (I)), 
Civil P. C. 

Accordingly on Gth August 1918 the 
application was returned for the necessary 
amendments and was re-filed on 12th 
August 1918 duly amended. Kanji Mai 
then contended that tho execution of the 
decree was barred by limitation as 
Art, 182 and not Art. 183, Lim. Act, was 
applicable. This objection having been 
disallowed, Kanji Mai preferred this ap¬ 
peal to this Court and I have heard 
Mr. Oortel on his behalf while Mr. Gokal 
Chain! Narang has addressed mo for the 
decree-holder. Mr. Oertel has conceded 
that the article applicable i3 183, but he 
contended that inasmuch as the applica¬ 
tion of 31st May 1918 was defective the 
docreo could Dot now be executed. 
Mr. Oortel based a good deal of his argu¬ 
ments on a mistaken impression of the 
actual facts. He contended that Gaja¬ 
nand had been made an attorney for the 
firm of Kidar Nath, etc., and not for 
Kidar Nath himself, whereas the decreo 
is in the name of Kidar Nath alone. As 
a matter of fact the power of attorney 
shows that Gajanand was appointed at¬ 
torney to Kidar Nath in his own came 
as well as in the name of the firm. The 
mere fact that Gajanand's power of at¬ 
torney was not filed with the application 
cannot, in my opinion, render the appli¬ 
cation void. So far as this objection is 
concerned, I have no hesitation in hold¬ 
ing that a3 it has been proved that Gaja¬ 
nand was the recognized agent of Kidar 
Nath the application made by his special 
attorney Nathu Mai was in order. As to 
the failure to give notice I fail to see how 
that has any bearing on the validity or 
legality of the application itself. 

As to the defects in the application it¬ 
self the Court was apparently acting in 
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accordance with O. 21, R. 17, Civil P. C.,j 
in directirg its amendment. The defects 
in question were the omission to mention 
(1) whether or not an appeal had been 
filed against the decree ; (2) whether any 
money had been realized or any settle¬ 
ment arrived at ; and (3) whether any 
previous executions had been applied for 
and if so. when and with what results. It 
is not recessary to discuss the various 
rulings cited by the learned counsel on 
both sides as, in my opinion, the omis¬ 
sion to mention these particulars was not 
material and could not possibly have 
prejudiced Kanji Mai. The Court below 
was acting within its powers in directing 
the amendment and sub-Cl. (2), R.-17, 
O. 21, saves limitation. I accordingly 
dismiss this appeal with costs. 

R.M./R K. Appeal dismissed. 
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Chevis and Abdul Raoof, JJ. 

Udham Singh and another — Plaintiffs 
—Appellants. 

v. 

Gurdip Singh —Defendant — Respdt. 

First Appeal No. 1663 of 1915, De¬ 
cided on 20th January 1919, from decree 
of Sub-Judge, 1st Class, Lyallpur, D/- 
6th April 1915. 

Civil P. C. (1903), O. 32 R. 3 (1) and (2) — 
Suit against minor— No order of appoint* 
ment of guardian ad litem — Minor effectively 
represented— Decree passed in suit is bin¬ 
ding on minor. 

Where there has been no formal order of ap¬ 
pointment the Court must look carefully iuto 
the proceedings, and the decree can be hell 
to be binding on the minor only if it ap¬ 
pears that the case was properly conducted on 
his behalf. If in a 6uit a guardian, though not 
formally appointed by tho Court, has been re¬ 
cognized as acting on bohalf of a minor and has 
not been guilty of any negligence but has done 
all that can bo done on behalf of tho minor—in 
other words, if the minor has boon effectively re¬ 
presented—the decrco is binding on tho minor 
and ho cannot get it set aside morely on tho 

ground of noncompliance with tho provisions Ol 

O. 32, R. 3 (1) and (2). Where therefore in a suit 
for setting aside a decree against a miuor it ap¬ 
peared that although there was no formal order of 
appointment of a guardiau the minor was pro¬ 
perly represented throughout the trial and that 
there was no negligence on the part of tho guar¬ 
dian who did all that she could to protset tho 

interests of the minor: 

Held: that tho decree was binding on tho minor 
and could not be set aside. [P 99 0 2] 

Muhammad Shafi and Devi Ditta 
Mai —for Appellants. 

Sheo Narain anl Jinda Ram for 
Respondent. 
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Judgment.—The genealogical tree is: 
Mt. Nibal Kour=Partab Singh=Mt. Atar Kour 

Gurdip Siugh deft. 

Mt. Indar Kour=13akhshish Siogh = Mi. Basant 


1 

A daughter 

Kour. 

i 

i 

Udham Singh 

1 

Karlar Singh 

plaintiff 1 

plaintiff 2 


Kartar Singh has now die! sonle39 and 
is represented by his widow. The facts 
are as follows: In 18^3 a grant of 15 
squares of land on the Chennb canal was 
made. Tne grant wa9 in the name of 
Bakhshish Singh, who paid in the nazrana 
and signed the register of tenants. He 
died on 3rd June 1899, and mutation 
was effected in favour of bis father 
Partab Singh who took possession. Par tab 
Singh died in 1901, leaving a will 
by which half the land was to go to 
Udham Singh and Kartar Singh, sons of 
Bakhshish Singh, and half to his own 
son Gurdip Singh. These were all minors 
at the time. On Partab Singh’s death 
Mb. B*9ant Kour took possession on be- 
half of her sons. Gurdip Singh sued for 
half of the land, claiming that Partab 
Singh wa9 the owner and the real grantee 
and relying on the will. In the plaint 
the defendants, Udham Singh and Kartar 
Singh, were described as “minors under 
the guardianship of Mt. Bleant Kour/' 
bub there was no application for formal 
order of appointment of guardian, and no 
affidavit in support of any such applica¬ 
tion, and no formal order of appointment 
was made throughout bheoase (see Ss. 443 
and 456, old Civil P. 0., corresponding to 
O. 32, R. 3, of the present Code). An 
ei parte deoree was passed on 24fch 
January 1908, bub on 19th February 1903 
an application signed by Mt. Basant 
Kour was put in through her general 
agent and a pleader, and the decree was 
flotasile. On 28th July 1904 the Dis¬ 
trict Judge granted Gurdip Singh a de- 
oro9; the defendants appealed unsuccess¬ 
fully first to the Divisional Judge, and 
next to the Chief Court. An applica¬ 
tion for review was also presented to 
this Court but was rejected. Udham 
Singh and Kartar Singh, on attaining 
majority, brought the present suit, alleging 
negligence of their guardian in the former 
amfc, and seeking to set the former deoree 
aside. i 
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Their suit has been dismissed, the Sub¬ 
ordinate Ju Igo hoi ling that the guardian 
was not guilty of any negligence, and that 
the omission to pas9 a formal order of 
appointment of guirdian is in the cir¬ 
cumstances a mere irregularity. Tue 
plaintiffs appeal to this Court. 

A good deal of argument has been ad¬ 
dressed to us on the effect of the above 
omission, but we think it unnecssary to 
discuss this point at length. There seems 
to us ample authority for holding that if 
the guardian, though net formally ap¬ 
pointed by tbo Court, has been recognized 
as acting on behalf of the minor, and has 
not been guilty of any negligence but has 
done all that cau be done on behalf of 
the minor—in other words, if the minor 
has been effectively represented— the de¬ 
cree is binding on the minor, and ho can¬ 
not set it aside by a fresh suit merely 
onthogrouni of non compliance with 
Ss. 443 and 456. Even when a guardian 
has been formally appointed a quondam 
minor can of course, in so.no cases get the 
decree sst aside, e. g , he may prove fraud 
or collusion. But if there ha9 been no 
formal order of appointment then we 
must look carefully into the proceedings, 
and only in case we are able to find that 
the ca*e was properly conducted on be 
half on the minor can we hold that the 
deoree is binding on him in spite of 
the absence of a formal order of appoint¬ 
ment of guardian. In order to oome to 
such a fielding wo must go carefully into 
the proceedings in the former suit, but 
we oannot almit that this means that we 
should sib as a Court of Appeal’ to decide 
whether the deoision in the former suit 
is oorreot on the merits. In faot if this 
were so we should hive the Subordinate 
Judge, who has decided the present suit, 
sitting as a Court of appeal from the 
Chiof Court, which passed the final order 
in fcho previous suit. 

We now pDoeed to examine whether 
the present plaintiffs were, as the learned 
Subordinate Judge has found, properly 
represented in the former suit. As the 
Subordinate Judge points out, ieadiug 
local pleaders were engiged in the first 
Court and in the Divisional Court, and 
Mr. Brown, a well-known barrister was 
engaged in this Court. Even when two 
witnesses were examined on commission 
at Amritsar a local pleader was engaged* 
It is true that he did not cross-examine 
the witnesses, but this is not neoessaty 
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because (as Mr. Shafi urges) he was not 
properly instructed; it may well be that 
on hearing the evidencegiven ho could not 
discover any questions the answers to 
which would be likely to benefit his 
clients. It is not always the ablsst 
counsel who spends the most time in 
cross-examination of a witness. 

Mr. Shafi contends that the case was 
inefficiently conducted throughout. In 
the first place he urges that the proper 
pleas were not put in, and that it should 
have been urged on behalf of his clients: 
(1) that Crown grants must be read ac. 
cording to their tenor ( see Act 15 of 
1895, S. 3) and that as the grant was in 
the name of Bakhshish Singh it could 
not be held that anyone else was the 
grantee, (2) that the rules framed under 
Act 3 of 1893 provide for the register of 
tenants being signed by the grantee, and 
that as it was Bakhshish Singh who signed 
the register no one else could possibly bo 
regarded as the tenant, and that as the 
term "tenant” includes the tenant’s suc¬ 
cessors Bakhshish Singh’s sons were the 
only persons to succeed, and (3) that an 
application by PartabSingh for mutation of 
a part of the 15 squares in his own favour 
in Bakhshish Singh’s lifetime having been 
rejected by the Financial Commissioner, 
this rejection was a legal bar to any 
further claim on the part of Partab Singh 
or of any one claiming under Pratap Singh. 

But it was expressly denied on behalf 
of the minors that Partab Singh was the 
grantee, and it seems to us that all these 
three matters could have been argued in 
support of the denial and that there was 
no need to put arguments in the pleadings. 
The real question was who was the grantee 
and this question, rightly or wrongly, 
having been decided in Gurdip Singh’s 
favour he obtained a decree. There was 
no question as to who should succeed 
Bakhshish Singh; the question was 
whether Bakhshish Singh or Partab SiDgh 
was the grantee. As to the Financial 
Commissioner s rejection of Partab Singh’s 
application this might be a piece of evi¬ 
dence, but we fail entirely to see how it 
would be conclusive. 

Then it is urged that evidence, both 
documentary and oral, which should have 
been produced at the former triaal, and 
which has been produced at this trial, was 
not put in in the former trial. The Colony 
file relating to the grant was sent for, 
and copies of important documents were 


made by the Court before the file was 
returned; so the whole of that file was 
in evidence. A bahi of the late Bakhshish 
Singh has now been put in, relating to 
the income from the 15 squares, also 
khasrah girdawari papers to show the har¬ 
vests on the squares, and papers(dakhilasl 
to show that Bakhshish Singh obtained 
treasury receipts for the payments of 
nazrana. We fail however to see how 
these advance the case; the grant beingiu 
Bakhshish Singh’s name the receipts for 
the nazrana would, of course, be also in 
his name, and as to the bahi and khasrah 
girdawari papers it is admitted that bo 
was in possession of the 15 squares and 
managing them (whether as owner or on 
his father’s behalf) until his death. Then 
certain papers are put in to show that he 
was lambardar and part owner of a vil¬ 
lage bearing his name in the Multan Dis¬ 
trict, and also managing some land on 
behalf of his uncle, and it is said that this 
would have shown that the Courts were 
wrong in thinking that ho had no private 
funds from which he could pay in the 
nazrana. 

But it is not suggested that he 
embezzled the profits of his uncle’s 
land; his uncle Bur Singh (p. 327) say9 
Bakhshish Singh gave him the produce, 
though he submitted no written ac¬ 
counts. As to the other land in Mul¬ 
tan we do not suppose the produc¬ 
tion of documents relating to them 
would have made the least difference to 
the former case, the decision in which 
was based mainly on the ground that 
the grant was made in consideration of 
Partab Singh’s services, and was really a 
grant to him and not to his son. It is 
true that the District Judge says: "the 
defendants did not, and I believe could 
not, produce the least evidence to prove 
that Bakhshish Singh had any separate 
purse and paid this largo amount out of 
his pocket.” Seeing however, that Bak¬ 
hshish Singh’s name was shown as tenant 
of the squares and was admittedly in 
possession and managing the squares, 
Mt. Basant Kour and her advisers may 
well have thought that it was useless to 
produce evidence as to the Multan land 
(if they ever thought at all about this 
evidence); if the Courts were going to 
hold that Bakhshish Singh was merely 
his father’s agent as regards the squares, 
they might easily have taken the same 
view as regards the Multan land. In fact 
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we are told that the Mulfcan land is also 
the subject of litigation at the present 
time. As to the oral evidence which has 
now been put in, we fail to se9 that it 
proves anything worth proving. If the 
fact of Bakhshish Singh having signed 
the tenants’ register and of the grant 
having been made in his name and of his 
beiDg in possession till his death i9 not 
sufficient to prove that he, and not his 
father, was the real grantee, the oral 
evidence is of no avail. The story told 
by Mt. Basant Kour and Bhagat Ram of 
some papers in a box may be true, but 
we do not see what difference their 
production would have made to the case, 
and so we cannot see that their non¬ 
production was owing to any negligence. 
Bhagat Ram, who was Mb. Basant Kour’s 
general agent, talks of the original jaxvab 
daiva having been left behind and of his 
having to get a now one written at half 
an hour’s notice, but he is evidently 
doing his best to help the plaintiffs and 
we are not prepared to rely on hi9 
uncorroborated evidence. 

Then Mr. Shaft urges that counsel did 
not attend the Court at several hearings, 
and did not attend at the close to argue 
the ease. There is certainly no note of 
their attendance at certain hearings when 
nothing was done, the case being merely 
adjourned because the Colony file had not 
been received. In some of the subordi¬ 
nate Courts wo fear attendance is not 
always carefully noted when the case 
has merely to be adjourned. But even 
if counsel did not attend on certain 
dates when it was known that nothing 
would be done, this is of no consequence. 
As to arguments nob having been addros- 
eed in the first Court Bhagat Ram 
deposes that there were no arguments, 
but he does not say why, except that he 
fiaya the Court did not pass any order 
for hearing arguments/' whioh implies 
that no chance for arguments was given. 
Had this been so, surely it would have 
been urged in the grounds of appeal to 
the Divisional Judge, but we are not 
shown that this point was ever raised 
before the Divisional Judge. Mr. Shafi 
suggests that arguments were not heard 
because counsel were not engaged to 
argue the ease, but there is no evidence 
•in support of this suggestion and it is 
opposed to what is .suggested by Bhagat 
r Rain s statement as to no opportunity for 
Arguments being allowed.. Then it is 


urged that the former suit was under 
valued and that had the defendant’s 
guardian got the valuation corrected 
there would have been a first appeal to 
this Court from the District Judge’s 
decree, instead of a second appeal which, 
though it was an appeal on facts as well 
as law (as the Puniab Courts Act at that 
time allowed of a further appeal on 
facts in suits above a certain value), was 
dismissed summarily. Mr. Shafi points 
out that though there was a further 
appeal on fact9 as well as law, it was not 
the common praobice of this Court to 
reverse concurrent findings cf fact by 
two lower Courts, whereas all the facts 
are fully considered in first appeals. 
Granting all this, we note that beyond 
the bare statement that the suit was 
under-valued Mr. Shafi has done noth¬ 
ing; he has nob pointed us to any evidence 
from which we can say what the correct 
valuation was. It is of course quite 
possible that had the present counsel 
been engaged in the former case the case 
might have been argued with greater 
ability, but this alone is no ground for 
setting asido the former decree. 

Wo agree with the lower Court that 
the minors wore properly represented 
throughout the former trial, and that 
there was no negligence on the part of 
their guardian but that she did all that 
she could to protect their interests. We 
uphold the lower Court’s order dismiss¬ 
ing the suit, and dismiss this appeal with 
costs. 

R. m./r.k. Appeal dismissed • 
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Shadi Lal and LeRossingol, JJ* 
Ganga Ram— Plaintiff—Appellant. 


v. 

Amir Chand and others— Defendants— 
Respondents. : 

Firat Appeal No. 1707 of 1915, De¬ 
cided on 28th February 1919, from deoree 
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stituto a valid adoption under Htadu law °T 
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Ganga Ram 

Gokul Chand Narang an! Tek Chand 
—for Appellant. 

Moti S igar, Ram Chand Manchanda 
and Chinn Lai A nan l — for Respondents. 

Judgment. — I'he relationship of Ganga 
Ram, the plaintiff, with the defendants 
in this case is displa>el in the genea¬ 
logical table whid r d’o-vs; 

Sukkram Das 

I 

1 I I I 

An»ir Chand Hmuman Gurditta Jinda R*rn 
defendant 1 defendant 2 Rain deceased 

I I 

Ganga Rim Ram Chand 

plaintiff 

I I 

Sahib Ditta L*db % Ram 

defendant S defendant 4 

This appeal arises out of a suit brought 
hy Ganga Ram for possession of the im¬ 
movable property left hy Jin la Ram. his 
uncle, for mesne profits of such property 
and for his share in a joint shop on the 
allegation that Jinda Ram, his uncle, 
adopted him some 30 year9 beforo the 
6uit when ho was four or five years old 
and had brought him up and had him 
married and hy a registered deed of the 
19th October 1898, declare! to the world 
that plaintiff was his adopted son and 
heir. Further Jinda Ram hid transferred 
in 1905 his share in the wells known as 
Kattialanwala and Lakhiwala, and in 
1908 his share in the lands of village 
Madoki Pindi to the plaintiff. The plain¬ 
tiff’s father Hanuman did not defend the 
suit and the contesting defendants were 
Amir Chand, Sahib Ditta and Ladha Ram, 
who denied the story of adoption and 
pleaded in the lower Court that the 
family up to date wa9 joint. The lower 
Court held that no aloption of the plain¬ 
tiff by Jinda Ram had ever taken place, 
that there was nothing on the file to 
show that Jinda Ram had treatel the 
plaintiff a9 his adopted son and that the 
registered deed of adoption was a mere 
paper transaction an 1 contained false 
recitals of an earlier adop’ion; and on 
that broad ground the plaintiff's suit was 
dismissed. 

Before us it is admitted that the con¬ 
tention in the lower Court that the family 
was joint up to date was not correct, but 
that the facts were that after 1936 Sam- 
bat on the separation of Gurditta Ram 
the family ceased to be joint hut the 
remaining three brothers remained joint 
in food and business, although their 
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shares in the joint property were deGned* 
The case for the defendants is that the 
deed of aloption of 1898 was a colourable 
document, that the intention of Jinda 
Rim was to divide his property between 
his two brothers, Amir Chand and Hanu- 
inan, and to disinherit the sons of Gur¬ 
ditta Ram who had quitted the family, 
that during his lifetime he made certain 
gifts to the plaintiff and shortly before 
his death executed a will in favour of 
Amir Chan l by which he redressed the 
bilance between the family of Amir 
Chand and that of Hanuman. The case 
for the plaintiff is that he wa3 born about 
1875 and was adopted four or five years 
later, whereas the defendants contend 
that the plaintiff was born about 1870. 
The sole point which has been debated 
before U9 is whether there wa9 a formal 
adoption of the appellant by Jiuda Ram. 

In favour of the aloption the following 
evidence has been relied upon by the 
plaintiff-appellant. In 1903 Jinda Ram as 
witness in a ca9e between third parties 
stated that he had adopted Ganga Ram. 
He first stated that the aloption had 
taken place five or six years before 1903, 
but ho aldel that the adoption had taken 
pi me a long time before. The execution 
of the deed of adoption had occurred five 
or six year3 before the date on which he 
made the statement. In 1905 Jinda 
Ram at mutation again stated that he 
had adoptel Ginga Ram and he referred 
to the registered deed of 1893 (p. 49 of 
the record). On p. 65 is a deed of hypo¬ 
thecation of October I90o in which 
Ganga Ram is described a9 the adopted 
son of Jinda Ram, and on p. 81 wo have 
the statement made by Jinda Ram at a 
mutation wherein Jinda Ram again 
stated in July 1903 that Ganga Ram was 
his adopted son. On p. 94 is a deed of 
sale datel July 1909 in favour of Ganga 
Ram, the adopted son of Jinda Ram. 
On p. 97 is the will propounded by the 
defendants as the last will of Jinda Ram 
in which the testator is made to say that 
he had adopted Ganga Ram by deed of 
19th October 1898. It will be observed 
that all these pieces of evidence are 
posterior in date to the execution of the 
registered deed of aloption of 1898. The 
parties are Khatris however and governed 
by their personal law which insists for 
the validity of an adoption upon the 
performance of some formal but not 
necessarily complicated oeremony o 
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giving and taking. The execution there¬ 
fore of the document of 1898 followed 
by an appropriate treatment would not 
of itself constitute a valid adoption under 
Hindu law, so that it becomes necessary 
to examine the evidence bearing on the 
alleged formal adoption which took place 
about 1860 or 1881, as alleged by the 
plaintiff. Now this civil suit wa9 pre¬ 
ceded byadispute at the mutation which 
occurred on the death of Jinda Ram 
before the revenue authorities. The 
only witness who made any statement 
in support of this adoption of about 
1880 was Diwan Chand and he, though 
alive at the time of this suit, was not 
called as a witness in this suit. Das Ram 
(p. 232 of the paper book) states that 
about 1880 or 1881 he happened to pass 
Jinda Ram’s house and was told that the 
ceremony of adoption was being per¬ 
formed and that ho too being asked to 
step inside, walked into the house and 
there saw the ceremony of adoption per¬ 
formed. The next witness Devi Das is 
a labourer, who states that ho saw the 
adoption, but ho cannot tell which other 
members of the brotherhood wore pre¬ 
sent and Das Ram, witness 1, is simi¬ 
larly unable to state which other 
members of the brotherhood were pre¬ 
sent at the oreomony. Lorind Chand is 
witness 3 on this point, but he too can 
give no details as to which members of 
the brotherhood were present and he 
admits that he was not invited to the 
betrothal ceremony of the plaintiff. Jai 
Ram (p. 252) is the last witness who 
testifies to his presence at the adoption, 
but he admits like the other witnesses 
that none of the Chaudhrie9 or loading 
men of the oity were present. 

As against the adoption it is urged for 
the defendants.respondents that neither 
the members of the family nor the Chau- 
dhries of the oity were invited to be 
present at the ceremony; that admit¬ 
tedly the adoption ceremony was per¬ 
formed not by the family prio6ts but by 
a stranger who is now dead; that the 
ceremony of adoption is a simple one and 
there is no reason why the family priest, 
even though illiterate, should have been 
incompetent to perform it. Then it is 
urged that at the time of the alleged 
adoption the plaintiff was the only son 
of his father and it is most improbable 
that the plaintiff's father would have 
surrendered him. It is also very im¬ 


probable that at that time, when Jinda 
Ram was still a young man and had no 
reason to abandon hope of natural issue 
be should have adopted a nephew; stress 
too is laid on the fact that no accounts 
are produced to show that the expenses 
of the adoption and of the plaintiff s 
marriage were paid by Jinda Ram, and 
we were taken through the accounts on 
the record from which the respondents 
attempted to show that even after tho 
execution of the adoption deed of 1898 
the plaintiff was not treated as the 
adopted son of Jinda Ram. With regard 
to the accounts, however it 19 admitted 
that Jinda Ram, Hanuman and Amir 
Chand had a joint account and even if 
the plaiotiff had been a natural son of 
Jinda Ram, we should not have expected 
the accounts to be different in tenor 
from what we found them. 

Tho respondents have also attempted 
to show that plaintiff was not horn in or 
about 1875 but was already in existence 
in 1870, and they also insisted that prior 
to 1898, tho date of the execution of tho 
deed of adoption, he in no document 
describes himself or is described as the 
son of Jinda Ram. With reference to 
tho first point a letter of 1872 printed at 
p. 109 is relied upon as showing that 
Ganga Ram plaintiff wa9 at that time in 
existence, and this is supported by the 
entry in the books of the Hardwar 
Pandit printed at p. 304 whore in 1871 
Jinda Ram is made to 9ay that Ganga 
Ram is the son of Hanuman. If then 
the plaintiff was born about 1870, he 
cannot have been four or five years of 
age but must have been ten or eleven 
years of ago at the time of the alleged 
adoption in 1880 or 1881, and it is sought 
to support this contention by the docu¬ 
ment printed at p 11 of the paper-book. 
This doouraent consists of the pleas of 
Sahib Dayal and Ganga Ram in a case 
in which they were defendants and 
therein Ganga Ram is described as the 
son of Hanuman and an adult. This i9 
corroborated by the deed of compromise 
in the same case printed at p. 113, and 
the statement of Ganga Ram in the same 
case on the same date printed at p. 116. 
At pp. 172 and 173 are documents dated 
1905 in which Ganga Ram is described 
as the son of Hanuman and although 
the parentage unlike the signature was 
not written by Ganga Ram, still the fact 
that the soribo wrote him as the son 
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of Hanuman indicates that even at 
that date he was so regarded by 
the general public. At p. 374 is a regis¬ 
tered mortgage deed dated 1889 wherein 
the plaintiff is described as the son of 
Hanuman. 

A careful consideration of all the 
evidence in the case leads us to the con¬ 
clusion that in 1889 Ganga Rsm was 
clearly an adult and therefore he could 
not have been born in 1875 or thereabout 
but must.have been born about 1870 and 
therefore if he was adopted in 1880 or 
1>81 he must have been at that time not 
morely four or five years of age but ten 
or eleven years old. The next point to 
observe is that prior to the execution of 
the so called deed of adoption of 1898, 
Ganga Ram is nowhere described as the 
son of Jinda Ram and oven after 1898 
he is not so described invariably. The 
time of the alleged adoption then has 
not been clearly established. The evi¬ 
dence as to the factum of adoption is 
very meagre, jejune and unconvincing 
and the conduct of the alleged adoptee 
cannot bo said to bear out the story of 
the adoption. For these reasons we are 
driven to conclude that for some reason 
or other Jinda Ram was induced in 1898 
to execute this document in which he 
declared that the plaintiff was his adopt¬ 
ed son, but we are not at all satisfied 
that as a matter of fact he had, as al¬ 
leged, adopted the plaintiff in his child¬ 
hood and in the absence of proof of such 
formal adoption we must hold that 
plaintiff has not established any adop¬ 
tion as provided for by his personal law. 

For these reasons wo dismiss the ap¬ 
peal with costs. 

R.M./R.K. Appeal dismissed . 
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Scott-Smitii and Broadway, JJ. 
Lalli and another —Defendants—Ap¬ 
pellants. 

v. 

Sain Ditta and others — Plaintiff's— 
Respondents. 

Miso. Appeal No. 3221 of 1917, Deci¬ 
ded on 30th May 1918, from order of 
Dist. Judge, Lahore, D/- 2nd July 1917. 

Limitation Act (9 of 1908), S. 5—Absence 
of intimation of delivery of judgment as re¬ 
quired by O. 41. R. 30 is sufficient cause for 
extension. 

Au appeal was argued before a District Judge 
on 24th May. 4 Judgment j was reserved and was 
ultimately issued under date 2nd July. It ap¬ 


peared that the provisions of O. 41 R 3 q 
were not complied with and that no intimktion 
was sent to the parties of the pronouncement of 
the order. It was not till 13th October that the 
appellant’s pleader discovered what the decision 
of the Court was and thereupon he promptly 
communicated with his client, applied for copies 
and filed an appeal in the Chief Court on 26th 
isovember: 

Held: (1) that under the circumstances, time 
should be taken to run only from 13th October 
and that therefore the appeal was within limita¬ 
tion, and 

(2) that in any event the facts disclosed con¬ 
stituted sufficient cause within the purview of 
S.<5 and justified an extension of the period pres- 
cribed. [P 103 C 1] 

Melir Chand —for Appellants. 

Tirath Ram—tor Respondents. 

Judgment.—The facts of this case 
are these: Hira and Thakar Singh were 
brothers being the sons of one Chanda. 
Thakar Singh apparently managed the 
affairs of the family and after the death 
of Chanda, which occurred in Sambat 
1952, the moveable property was divided 
but the lands remained joint. Certain 
land in the village of Thati Farid, Kasur 
Tahsil, bad been takon on mortgage on 
16th February 1894. This mortgage was 
effected in the name oi Thakar Singh, 
but tho entire family enjoyed the profit 
thereof. Thakar Singh died in October 
1913 and subsequently his eons, the pre¬ 
sent defendants, sold their mortgage 
rights to defendants 3 to 5 by a regis¬ 
tered deed of sale, dated 3rd September 
1914. The plaintiffs who are the sons of 
Hira, instituted tho 9uit claiming posses¬ 
sion of half of tho land on the ground 
that it belonged to the entire family. 
The trial Court held that the mortgage 
had been effected with ancestral funds 
and that the plaintiffs had been taking a 
share of the produce of the land and ac¬ 
cordingly were entitled to possession of 
one half. A decree was therefore grant¬ 
ed to the phintiffs for possession of half 
of the land mortgaged, but it was also 
ordered that defendants 3 to 5 could 
avoid surrendering possession by paying 
to the plaintiffs the sum of Rs. 1,500 
within one month. Against this decree 
the sons of Thakar Singh preferred an 
appeal to the District Judge, who agreed 
with the findings arrived at by the lower 
Court as to the land having been acqui¬ 
red out of ancestral funds and the plain¬ 
tiffs having taken a share of the produce 
of the land, but held that the decree for 
possession in default of the payment of 
Rs. 1,500 was not in accordance ' either 
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with the plaint or law/’ He also held 
that if the sale to defendants 3 to 5 were 
held to be bona fide, it would be for de¬ 
fendants 1 and 2 to pay the money. He 
accordingly remanded the case to the 
trial Court under 0. 41, R. 23, Civil 
P. C. 

Against thi3 order of remand defen¬ 
dants 1 and 2, the sons of Thakar Singh, 
have filed this appeal through Diwan 
Mehr Ghand, and we have heard Mr. 
Tirath Ram on behalf of the re3pondents- 
plaintiffs. Mr. Tirath Ram took a pre¬ 
liminary objection to the effeot that the 
appeal to this Court was barred by time 
as having been filed more than 90 days 
after the order of remand. It appears 
that the appeal in the lower appellate 
Court was argued on 24th May 1917. 
Judgment was reserved and was ultimate¬ 
ly issued under date 2nd July 1917. The 
appeal to this Court was filed on 26th 
November 1917, i. e., a considerable 
period beyond the prescribed 90 days. 
The appellants have however filed two 
affidavits (i) sworn to by Lala Gobind 
Ram, their pleader in the lower appellate 
Court, and (2) by Lalli, one of the appel¬ 
lants. According to these affidavits, it 
appears that the order appealed against 
was never pronounced in accordance with 
law. Lala Gobind Ram 9ome time in 
July learnt that his appeal had been ac¬ 
cepted and the case remanded. Tt was 
not however till 13th Ootober 1917. that 
ho discovered what the exaot decision of 
the lower appellate Court was. There¬ 
upon he promptly ooramuni cafced with 
his client, applied for copies and filed 
this appeal. A reference to the record 
shows that the provisions of 0. 41, 

30, Civil P. 0., had not been complied 
with, and further that no intimation had 
teen sent to the parties as to the pro¬ 
nouncement of the order. In these cir¬ 
cumstances we are of opinion that time 
should only begin to run from 13fch Ooto¬ 
ber 1917’and that the appeal is itherefore 
within limitation. In any event we are 
of opinion that the facts disclosed con¬ 
stitute sufficient cause within the pur¬ 
view of S. 5, Lim. Act, which would 
justify an extension of the period pres¬ 
cribed. In these ciroumsfcanoe 3 we hold 
that the appeal is within time. 

The next point for determination is 
whether the order of remand is justified 
Asto thie it is perfectly dear that the 
decision of the trial Court was not on 


any preliminary point but disposed of 
the case in its entirety. With the prin¬ 
cipal findings the lower appellate Court 
expressed its agreement aod directed an 
inquiry on a matter which it was com¬ 
petent to dispose of itself. We accord¬ 
ingly accept this appeal and set aside the 
order of remand. The case will go back 
to the District Judge, who will rehear 
the appeal and come to a definite finding 
on the various points raised. The District 
Judge will of course be entitled to re¬ 
mand any matter under O. 41, R. 25, 
Civil P. C M should ho consider such a 
course necessary. Costs in this Court 
will follow the event. The attention of 
the District Judge is drawn to the fact 
that the decree drawn up by the trial 
Court is not in accord with the judgment. 
The trial Court in its judgment held 
that defendants 3 to 5 could avoid giving 
possession of the land by paying the 
plaintiffs the 9um of Rs. 1,500, whereas 
in the decree the plaintiffs are declared 
liable to pay Rs. 1,500 as a condition 
precedent to obtaining possession. 

R.M./r.k. Appeal accepted . 
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LeRossignol, J. 

Nur Muhammad —Defendant—Appel¬ 
lant. 

v. 

Ram Das and another —Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 2326 of 1918, De¬ 
cided on 7th December 1918, from order 
of Addl. Disb. Judge, Lahore, D/- 20th 
April 1918. 

Limitation Act (1908), S, 12 — Not timo 
actually spent but time requisite can be 
deducted—Days for which copies lie ready 
undelivered cannot be deducted. 

What has to bo regarded under S. IQ, Lim. 
Aot, is not the time actually spout In soourlug 
the copies but the time roquisite for that pur- 
!**«. [F 104 O 1) 

An appellant is not therefore ontitlod to doduot 
the days during wbioh the copies lie roady but 
undelivered in theoffioe. [P 104 0 1] 

Badrud-Din Kureshi —for Appellant. 

Nand Lai —for Respondents. 

Judgment. —The Court below dig- 
missed the appeal as time, barred, holding 
that the appellant was not entitled to 
reokon out three days during whioh the 
oopy of th3 Original Court’s judgment 
lay undelivered and also one day of delay 
caused by the appellant's failure to make 
a deposit against the oost of the oopy and 
that the appeal was consequently late. 
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I do nob think that the appellant can he 
blamed for failing to put in a deposit 
with the application, for a deposit is not 
necessary in every case, and no undue 
delay occurred in making the deposit. 
But as regards the three days during 
which the copy lay undelivered, the 
weight of authority is against appellant. 
\\ hat has to ho regarded is not the time 
actually spent in securing the copies, hut 
the time requisite for that purpose and 
unless a strict rule be adopted, great con- 
fusion and doubt will arise. For this 
reason I must hold that the appeal was 
time barred, for there was no excuse for 
first presenting it to the Subordinate 
Judges Court. The appeal is dismissed 
with costs. 

M./R.K. Appeal dismissed . 
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LkRossignol and Martineau, JJ. 
Tika Bam and others —Defendants — 
Appellants. 

v. 

Yasin Khan and others — Plaintiffs— 
—Respondents. 

Second Appeal No. 1538 of 1915, Deci¬ 
ded on 4th December 1918, from decree 
of Dist. Judge, Delhi, D/- 23rd February 
1915. 

Civil P. C. (1908), O 32, R. 1 —Suit on be¬ 
half of minor by next friend —Next friend 
guilty of gro»s negligence in conduct of suit 
— Minor is not bound by result of suit— 
Fresh suit on attaining majority is maintain¬ 
able— Minor, Dfcree against.. 

Id 1908 the plaintiffs, cl wh^m T was a minor, 
sued for possession of 68-H/20 biirbas of laud 
with the shamilat appertaining thereto by re¬ 
demption of a mortgage and obtained a decree, 
bnt tho suit was described in the heading of tho 
dfcree sheet as one for possession of G8 14/20 
bighas. no mention being made of the sbamilat. 
The defendants’ appeal to the Chief Court was 
dihmisted, but in the Chief Court decree al*o the 
shamilat was not mentioned. On discovering 
the mistake tbc plaintiffs applied for amendment 
of the decree but the application was rejected. 
They then sought to obtain a share of the 
shamilat by applying for it in execution of the 
decree but this applicition also was eventually 
dismissed, the Chief Court bolding iu second ap¬ 
peal that the shamilat had been intentionally 
excluded from the decree. Subsequently Y on 
attaining majority sued for possession of the 
sbamilat on tho ground that A his next friend 
in the former suit, had been grossly negligent: 

Held: (1) that the Court having held that tho 
sbamilat was intentionally omitted from tho 
decree it was the duty of the next friend to 
appeal from that decree and that be was guilty 
of gross negligence in uot doing so; (2) that tho 
plaintiff was not precluded from suing for tho 
ebamilat bv the fact that he first tried to obtain 
it in other ways; (3) that the plaintiff was not 
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entitled to more than Lie cwn share of the 
shamilat, tbe suit being ba=ed solely on tbo ground 
that his interests had been neglected by the 
guardian. , [P 105 C 1) 

Moti Sagar— for Appellants. 

Sham Lai —for Respondents. 

Judgment.—In 1908 the plaintiffs, of 
whom Yasin Khan was a minor, sued for 
possession of 68-14/20 bighas of land, 
with the shamilat appertaining thereto, 
by redemption cf a mortgage. Thodefence 
was that a contract had been made by 
which the plaintiffs got part of tho mort¬ 
gaged land free of incumbrance, and the 
rest was sold to the defendants for the 
amount due on tho mortgage. The first 
Court dismissed the suit, hut on appeal 
tho Divisional Judge on 19th July 1909 
passed a decree in the plaintiffs' favour, 
finding that the alleged sale had not 
taken .place. The decree given was for 
possession of the property iu suit hut the 
suit was described in the heading of the 
decree sheet as one for possession of 
68-14/20 bighas, no mention being made 
of the shamilat. The defendants ap- 
poiled to the Chief Court, hut the appoal 
was dismissed. In the Chief Court decree 
also the shamilat was not mentioned. 

The plaintiffs, on discovering that tho 
shamilat had been- omitted, applied to 
the Chief Court for amendment of the 
decrco, hut the application was rejected, 
the plaintiffs being informed that they 
ought to have filed cross-objections or* 
appealed. An application by them for 
review of judgment was also rejected. 
They then sought to obtain a share in 
the shamilat by applying for it in execu¬ 
tion of the decree. Their application 
was dismissed by the executing Court, 
but granted on appeal by tho Divisional 
Judge, who was of opinion that the inten¬ 
tion of his predecessor in passing the 
decree of 19th July 1909 was to include tho 
shamilat in tho decree, and that its omis¬ 
sion in the heading of tho decree had 
been a clerical rnistako. On second ap¬ 
peal however the Chief Court-on 22nd 
December 1913 held that the sbamilat 
had been inteutionally excluded from the 
dscree, and it restored tho order of tho 
first Court. The present suit was brought- 
by Yasin Khan after having attained 
majority, for possession of the shamilat, 
176 bighas in area, on the ground that 
Amin Khan, his next friend in the former 
suit, had been grossly negligent in not 
appealing from the Divisional Courts 
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decree of 19th July 1909. Amin Khan, 
Mahomed Khan and Rahmat Khan, who 
were afc first impleaded as defendants, 
were afterwards made plaintiffs. 

The Subordinate Judge passed a decree 
in Yasin Khan’s favour for his ilh share 
of the shamilat, and this has been 
affirmed by the District Judge on appeal. 
Both Yasin Khan and the defendants 
have appealed to this Court. For the de¬ 
fendants it is contended that Amin Khan 
was under the impression that the 
shamilat was included in the decree of 
1909, that there was no negligence oh his 
part in not appealing against it or filing 
cross-objections in the defendants’appeal, 
and that at the most he might be said to 
have committed an error of judgment. 
We think that there is no force in this 
contention, and that the lower Courts 
have come to a correct decision, which i9 
also in accordance with equity. This 
Court having hold on 22nd Decoraher 
1913 that the shamilat (to which the 
plaintiffs would have been entitled) was 
intentionally omitted from the Divisional 
Court'8 decree in 1909, we are of opinion 
that it was Amin Khan’s duty, in the 
interests of the minors, to appeal from 
that decree, and that he was guilty of 
gross negligence in not doing 90 . On this 
finding Yasin Khan is entitled to the 
decree ho has been given. Ho is not as 
is contended by defendants’ counsel, pre¬ 
cluded from suing for the shamilat by 
the fact that he first tried to obtain it in 
other ways. 

With regard to the appeal of the plain¬ 
tiff Yasin Rhan, we agree with the lower 
Courts that he is not entitled to a deoree 
for more than his own share of the 
shamilat, the suit being based solely on 
the ground that his interests had been 
neglected by^ his guardian. The argu¬ 
ment as to piecemeal redemption not be¬ 
ing allowed does not apply, as this is not 
a suit for redemption. We dismiss both 
the appeals with costs. 

. B.M./r.k. Appeal dismissed . 
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Broadway, J. 

M t . Qauran —A p pel lan t. 

v. 

Brij Raj Saran —Respondent. 

Miso. First Appeal No. 1223 of 191 
Ueoided on 21st June 1918 

Pewit', P- (,9 ° 8 ^ ° «. R- 19. 

Powor to order re.toralion fa di.cretiono 


—Pleader's mistake in noting date is *uffi- 
•cient cause for restoration. 

An acl of negligence or a mistake on the part 
of an appellant's pleader cannot be regard-d a9 
a sufficient cause within the meaning of the law. 
to set aside an order dismissing an appeal in de¬ 
fault of appearance. At the same time, it is dis¬ 
cretionary with the Court to pass au order of 
restoration if it considers that a case for 6Uch 
an ord*r is made out although the case may not 
amount to a “sufficient cause.” 

(P 105 C 2, P 106 C 1) 

Thus, where an appellant was notified that his 
appeal would be beard on 1 th July, but hi* plea¬ 
der by an e rror noted in his diary tho dnteof hear¬ 
ing as the 17th July aud on that date appeared 
and learnt that the ap| eal had been dismissed in 
default on tho previous day and immediately ap¬ 
plied for restoration of tbo appeal. 

Held: that as the default was not intentional 
and was duo to an error on tho part of the ap¬ 
pellant’s pleadci, tbc case was odo in which an 
order for the restoration of appeal should be 
made. fp IOC C 1] 

Fakir Chand —for Appellant. 

Jagan Nath— for Respondent. 

Judgment.—The facts of this appeal 
are as follows: In April 1917 the Dist¬ 
rict Judge of Ambala fixed 16th July 
1917 for the hearing of an 'appeal filed 
by the present plaintiff. The appeal was to 
be heard at Simla and tho notice of date 
was sent to tho appellant’s counsel only. 
On this notice the date was clearly given as 
16th July 1917 and it was served on the 
appellant’s pleader cn the 21st April 1917. 
By an error the pleader entered the date 
in his diary as 17th July 1917 and on 
that date, i. e. the 17th July 1917, he 
appeared at Simla before the learned Dist¬ 
rict Judge to find that his appeal had 
been dismissed in default on the previous 
day. He at once filed an application for 
restoration of the appeal which was 
however dismissed on 4th January 1918 
and against this order of dismissal the 
present appeal has been preferred through 
Mr. Fakir Chand and I have heard Lala 
Jagan Nath for the respondent. Lala 
FakirChand contended that the nonappoar- 
ance of his client as well as of his 
pleader was doe to a misunderstanding 
and was in no way intentional. In this 
I agree, for there oan be no doubt that 
the appellant would not have gone to the 
expeD86 of taking counsel to Simla the 
day after the hoaring of the appeal it¬ 
self. I do not however think that this 
negligenco or mistake on the part of the 
appellant's pleader oan be regarded as a 
sufficient cause within the meaning of the 
Jaw. At the same time it iB within the 
disoretion of the Court to pass an order 
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restoration, if it considers that a case- 
for such an order is made out although 
the case may not amount to a “sufficient 
cause.” In this view I am supported by 
Somayya v. Subbamma (l) cited by Lala 
Fakir Chand. Lala Jagan Nath conten¬ 
ded that on the merits of the appeal it¬ 
self restoration should not be ordered. 
I am however not prepared to go into 
the merits of the appeal, inasmuchas that 
is for the learned District Judge to con¬ 
sider. In my opinion, inasmuch as the 
default was not intentional and was 
clearly due to an error on the part of 
the appellant’s pleader I think the 
appeal should have been restored, and I 
accordingly accept this appeal setting 
aside the order of dismissal in de¬ 
fault return the case to the learned 
District Judge for disposal on the merits. 
The appellant will however have to pay 
the sum of Rs. 32 to the -opposite party 
before his appeal is heard; and the lear¬ 
ned District Judge should fix a date for 
the payment of the costs I have ordered 
in his Court. Should the costs be not 
paid by the date fixed by the learned 
District Judge he will dismiss the 
appeal. 

_r.m J_ r.k. _ Appeal accepl ed. 

(1) [1903) 2G Mad. 599. 
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Scott-Smith and Wilberforce, JJ. 

Mahna Singh and others— Plaintiffs — 
Appellants. 

v. 

Bahadur Singh and others — Defen¬ 
dants—Respondents. 

First Appeal No. 1532 of 1915, Decided 
on 26th February 1919, from order of 
Sub-Judge, Gujranwala, D/- 15th April 
1915. 

(o) Court-fees Act (7 of 1870), S. 7 (5) (c) 
and (d)—Cl. (c) and not Cl. (d) applies to 
lands assessed separately to fluctuating re¬ 
venue. 

Sub-Cl. (d), S. 7 (v) provides morely for the 
case of lands excepted from the operation of sub- 
Cls. (a), and (b), and has no refeienco to the case 
of an entire estate or a definite fraction or part 
of an estate, and therefore no application to 
lands assessed to fluctuating revenue. The case 
of lands subject to fluctuating assessment is 
therefore governed by sub-Cl. (c), S. 7 (v). 

[P 107 C 11 

(b) Court-fees Act (7 of 1870), S. 7 (5) (c) 
—Term “such revenue" means actual re¬ 
venue payable on estate or definite share of 

ef The words "such revenue" in sub-Cl. (c), 
S. 7 (v) must be construed either as "annual re¬ 
venue payable to Government" or more tully as 
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annual revenue payable to Government on an 
entire estate or a definite share or part of an 
estate fixed permanently or not permanently. 

IP 107*0 1) 

Badri Nath Kapur —for Appellants. 

Beni Prashad Khosla — for Respon¬ 
dents. 

Judgment.—Plaintiffs in this case sued 
for possession of 1,894 kanals 8 marlas 
out of a joint holding of 5,922 kanals 
18 marlas. They valued their relief for 
purposes of court-fee at Rs. 3,731-14-0, 
being ten times the revenue assessed on 
the land. On objections being taken by 
the defendants that the court-fee paid 
was insufficient, it was ascertained that 
the land was subject to a fluctuating 
assessment, and it was ordered that the 
market-value should be assessed. A com¬ 
mission was issued to the Clerk of Court 
of the District Judge, who found the 
market-value to be Rs. 62,420, and the 
plaintiffs were ordered to pay court-fee 
accordingly on 25th March 1915 and were 
given six days for the purpose. They 
were unable to pay within that time and 
asked for further time, which was granted 
till 15th April. They were still UDable 
to pay on that date and their plaint was 
rejected. Against this decision plaintiffs 
preferred an appeal to this Court, and it 
has been held separately by a Full Court 
that an appeal is competent, so far as 
the decision of the lower Court is con¬ 
cerned with the classification of the suit 
for the purposes of court-fees. It has 
therefore to be decided by us which 
clause or sub-clause of S. 7, Court-fees 
Act, covers the case of land subject to a 
fluctuating assessment. 

The lower Court in ordering the court- 
fee to be paid upon the market-value 
made no special reference to any clause 
or sub-ciause, but presumably the sub¬ 
clause considered applicable was sub- 
Cl. (d). Counsel for the appellant con¬ 
tended that this clause was not appli¬ 
cable, but was unable to cite any autho¬ 
rity. Wo have also been unable to dis¬ 
cover any published authority except one 
in the Punjab Law Reporter, viz., Wasawa 
Ram v. Bahadur Chand (l). There is 
also an unpublished judgment of Ken¬ 
sington, C. J., in Civil Appeal No. 37 of 
1913, in which it was held that sub- 
Cl. (d) applied to such cases. We have 
also consulted Civil Appeal No. 951 of 
1914 in which Shah D in, J. t took a simi- 

" (1) [1914] 25 I. 0. 24. 
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lar view (or granted without any dis¬ 
cussion. None of these authorities ap¬ 
pear to be of much value. In the un¬ 
published decision of Kensington, G. J., 
there is no discussion of the point in¬ 
volved and the' same is the case in 
Wasawa Bam v. Bahadur Chand (l). 
which concerned colony land in Lyallpur 
apparently assessed to fluctuating revenue 
though this matter is not clear from the 
judgment, acd wo have been unable to 
verify it from the record. In our opi¬ 
nion Cl. (d) can have no application to 
land assessed to fluctuating revenue. 
Sub-Cls. (a) and(b) provide for the court- 
foe payable on an entire estate of on 
definite fractions or parts or an estate 
(assessed permanently or temporarily. 
Sub-01, (d), in our opinion, provides 
merely for the lands excepted from the 
operation of sub-01, (a) and (b). More¬ 
over it maybe noticed that sub-Cl.' (d) 
has no reference to the case of an entire 
estate or a definite fraction or part of an 
estate. It can therefore have no general 
application to lands assessed to fluctuating 
revenue; and wo disagree with the view 
that it generally covers such cases. 

Excluding sub-Cl. (d), there remain 
only sub-Cls. (b) and (c) which oan in 
anyway bo applicable. The applicability 
of 01. (b) can at once be rejected a9 in the 
case of fluctuating assessment no annual 
revenue payable to Government is settled. 
The system followed in the oase of such 
assessments is to make an assessment 
upon the crops of eaoh harvest and fix 
the revenue according to the rates pre¬ 
viously determined. There remains there¬ 
fore sub-Cl. (c) whioh counsel contends, 
and rightly in our opinion, governs the 
case of lands subject to fluctuating as¬ 
sessment. The words “where the land 
pays no such revenue” obviously exolude 
merely the land mentioned in the two 
previous sub-olauses; otherwise there 
would bo no objeot in the use of word 
such. The words suoh revenue” must 
be construed either as “annual revenue 
payable to Government/ 1 or more fully 
as annual revenue payable to Government 

on an entire estate or a definite share or 

part of an estate fixed permanently or 
not permanently. Lands subject to fluo- 
tuatmg assessment cannot be considered 

a yi °u aDI i? al revenue *o Government, 
inasmuch as the assessment is on each 

r? rd i ng fc0 cr *P B - nra* obvious 

that auoh land may pay revenue onoe a 


year, twice a year or even thrice, or per¬ 
haps not at all. There is no justification 
in our opinion for holding that the words 
“where land pays no such revenue” refer 
only to the case of lands totally exempted 
from the payment of revenue otherwise, 
the word “such” would be meaningless. 
We disagree therefore with the finding 
of the lower Court and hold that court- 
fee is payable under sub-Cl. (c) and re¬ 
turn the record to the lower Court for a 
valuation to be made as required by that 
clause. The appeal is therefore accepted 
to the above extent. The parties can 
bear their own costs in these proceedings. 
We may notice that the other grounds of 
appeal were not pressed before us. 

R.M./r.k. Appeal partly accepted . 
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WlLBERFORCE, J. 

Nabi Bakhsh —Defendant—Appellant. 

v. 

S. Sajid Ali and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 1511 of 1918, De¬ 
cided on 17th January 1919, from decree 
of Dist. Judge, Karnal, D/- 8th January 
1918. 

Practice—New case—Judge cannot decree 
claim on new grounds not pleaded. 

Plaintiff sued for pre-omptiou alleging big 
superior right to the vendee on the grounds that 
he had a pre-emptive tltlo under Mahomedan 
law and that ho was a collateral of tho vendor. 
It was found that be had no right under either 
portion of his claim, but the Court grantod him 
a decrco holding that ho had a right to succeod 
as he wa6 an agriculturist while the vendee was 
not : 

Held : that the Court was not justified in 
setting up an ontirely new case for tho plaintiff 
and he was not entitled to a decree, as ho had 
not raised tho ground in his plaint or his plead- 
ln 89- [P 103 0 1] 

Tek Chand —for Appellant. 

Judgment. —In this case the plaintiff 
sued for pre-emption alleging his superior 
right to the vendee on two grounds: (l) 
that he had a pre-emptive title under 
Mahomedan law and (2) that he was a 
collateral of the vendor. Both the Counts 
below have held he had no right under 
either portion of his claim. The alleged 
common ancestor of himself and the 
vendor had died some 120 years ago. The 
lower appellate Court however set up an 
entirely new oase for the plaintiff and 
held that he had a right to sucoeed as he 
is an agriculturist while the vendee is 

not. The plaintiff's claim was therefore 
decreed. 
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Against this decision a second appeal 
has been preferred to this Court and 
must succee i, as the ground on which 
the plaintiff has been allowed a decree by 
the lower appellate Court was never 
raised by him in his plaint or his plead¬ 
ings and defendant had no opportunity 
to reply to the position taken up by the 
lower appellate Court : Zora Singh v. 
Jagta Singh (1) is a judgment on a simi¬ 
lar point ; but it must be noted that in 
that case the plaintiff had subsequently 
amended his plaint while ia the present 
case no such amendment took place. I 
hold therefore that the lower appellate 
Court was in error in setting up an en¬ 
tirely new case on behalf of the plaintiff 
and accepting the appeal, dismiss the 
suit with costs. 

R.M./r.K. Appeal dismissed. 

(8) U917] b3 P. R, 1917=42 1. 0. 263T 

A. I. R. 1919 Lahore 108 (1) 

Kensington. C. J. 

Mengha Ram and others —Plaintiffs 
Petitioners. 

v. 

Tlassu and others — Defendants Res¬ 
pondents. 

Civil Revn. No. 928 of 1914, Decided 
on 4th November 1914, from order of 
Dist. Judge, Mianwali, D/- 9th May 
1914. 

Limitation Act (1908), Arts. 52, 57,65, 
115 and 120— Suit for recovery of grain 
advance — Article applicable is Art. 65 or 

Art 115 and not Arts. 52, 57 or 120. 

A suit for the recovery of grain advanced to¬ 
gether with interest in kind or its value is go¬ 
verned either by Art. G5 or by Art. 115, and not 
by Art. 52 or Art. 57 or Art. 120 of the Act.^ ^ 

Govind Das —for Petitioner. 
Judgment. —Achhar Mai v. Hukman 
(l) does not support ground 3, and it can¬ 
not be said here that there wore fresh 
broaches from year to year giving fresh 
periods of limitation. Mr Govind Das 
urges that in the absence of any Article 
dealing specifically with advance of grain 
ho will get the honefit of Art. 120. Plain¬ 
tiff can got no extension of time undor 
the Punjab Leans Limitation Act 1 of 
1904, as his claim in respect of grain 
advances will fall undor Art. 05 or 
Art. 115, Limitation ActSchelulo. 
R.M./R.K, A ppea l dism issed . 

Tl) Ub«J7j 28 P.Ii. 18U7. 
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Broadway, J. 

Darbari Mai— Receiver—Petitioner. 

v. 

Kanshi — Decree-holder — Opposite 
Party. 

Civil Revn. No. 700 of 1917, Decided 
on 1st August 1918, from order of Mun- 
sif. First Clas9, Chunian, D/- 19th May 
1917. 

Civil P. C. (1908), O. 21, R. 57 — Sapurd- 
dar cannot make over property on attach¬ 
ment terminating under R. 57— He will 
be held liable for non-production when 
called upon. 

A sapurddar of attached property has no war¬ 
rant or justification in making over the pro¬ 
perty to the judgment-debtor upon an attach¬ 
ment of the property coming to an end by virtue 
of O 21, R- 57. Inasmuch as the property is 
made over to his care by the Court, ho is res¬ 
ponsible to the Court for its production aDd if ho 
is unable to produce it when called upon to do 
so, he is liable to pay its value. IP 109 C 2] 

Lai Chand Khosla —for Petitioner. 

Badri Nath —for Opposite Party. 

Judgment —Certain property having 
been attached in execution of a decree, it 
was made over to Darbri Mai as sapurd- 
dar. Various objections ware then made 
by different persons, who claimed that 
the attached property was theirs. These 
objections were decided one after the 
other in favour of the decree holder who 
however failed to put in an appearance at a 
hearing of the execution proceedings, 
with the result that the application to 
execute the decree was dismissed in de¬ 
fault. On application it was restored 
and an order was passed for the salo by 
auction of the property that had been 
attached. 

Darbari Mai, the sapurddar, then came 
forward as an objector and alleged: (l) 
that he had made over the property to 
the judgment-debtor because the attach¬ 
ment ended when the application was 
dismissed in default; (2) that no sale 
could ho ordered till the property had 
been re-attached. His contentions aie 
correct up to a certain point. No doubt,| 
the attachment came to an end by virtue 
of 0.21, R. 57, Civil P. C., and before 
sale the property must be re attached, 
hut his action in making over the pro¬ 
perty to the judgment debtor is without 
warrant or jurisdiction. The property 
had been made over to his care by the 
Court, and ho is responsible to the Court 
for its production—if ho is unable to pro¬ 
duce it when called on to do so, he is 
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liable to pay the value. I accordingly 
return fcbe case to the executing Court, 
who will proceed according to law aal 
recover the value of the property from 
Darbari Mai if h9 13 unable to produce 
the property. No order as to cost3. 

R.M./R.K. Case returned, 

A. I. R. 1919 Lahore 109(1) 

Scott-Smith, J. 

Alewa Singh —Defendant—Appellant. 

v. 

Narain Singh — Plaintiff — Respon¬ 
dent, 

Second Appeal No. 1590 of 1918, De¬ 
cided on 20oh March 1918, from decree 
of Dist. Judge, Ferozepore, D/- 19th 
March 1918. 

Limitation Act (19081, Art. 115—Suit for 
damages for breach of betrothal contract— 
Plaintiff must prove that contract was 
broken within three years. 

Iq a puit for damage* for breach of a betrothal 
contract, the onus is in the first instance upon 
tho plaintiff to prove that the betrothal contract 
was broken within three years of his bringing 
tho suit. (P 109 0 2] 

Nand Lai —for Appellant. 

Mehr Cha?id —for Respondent. 

Judgment.—The suit out of which 
the present appeal arises wa9 for Rs. 600 
on account of damages for breach of betro¬ 
thal contract. The betrothal was ad¬ 
mitted, but the defendant said that it 
had been cancelled because it was found 
out afterwards that the plaintiffs mater¬ 
nal grandmother wa9 an abducted woman. 
The first Court held that it was proved 
that this grandmother was an abducted 
woman and that this justified the defen¬ 
dant in breaking off the betrothal. It 
therefore dismised tho suit. It also held 
that the suit was time-barred because 
the betrothal took place when plaintiff 
was 18 years of age and his age as given 
in the plaint was 22 years. Apparently 
the finding was based on the fact that 
the suit was not brought within three 
years of the plaintiff attaining his majo¬ 
rity-. The lower appellate Court held 
that the abduction of plaintiff’s grand¬ 
mother was not proved and that the snifc 
was within time and gave the plaintiff a 
decree for Rs. 60 with proportionate 
oosts. From this order the defendant 
has filed a second appeal to this Court. 

The only point for decision is whether 
the suit 13 barred by time or not. It ap¬ 
pears from tho judgment of the first Court 
that some evidence was given to the effeot 
that one month after the betrothal thede- 
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fondant announced his intention of break¬ 
ing off the contract of betroth il. There is 
however no cleir fin iing by the first Court 
that the contract was actually broken 
more than three years belore the suit 
was instituted. The . lower appellate 
Court says that there is no proof at all 
on the record about the piaintifi s age 
and that the onus of the issue having 
been on the defendant and he not having 
discharge! it. the suit should be held to 
be within time. In ray opinion, the 
onus was in tho first instance upon the 
plaintiff to prove that the suit was w ith, 
in time. It is contonded od his behali 
that if the onus had been placed on him 
he would havo produced for the purpose 
of discharging it, and I am asked that if 
the onus is shifted on to him he may be 
given an opportunity of producing evi¬ 
dence. This is quite reasonable. As to 
the age of the plaintiff he stated it to he 
22 in his plaint and the betrothal ad¬ 
mittedly took place when he was 18. It 
was therefore for him to show that tho 
betrothal contract was broken within 
throe years of his bringing the suit. 

On the question of limitation alone 
therefore I accept the appeal and sotting 
aside the order of the lower appellate 
Court T remand tho case thereto for re¬ 
decision after allowing the parties a 
further opportunity of producing evidence 
upon tho sixth issne, the onus of which 
is in the first instance upon the plaintiff. 
As tho plaintiff has not appealed from tho 
order of the lower appellate Court, he is 
bound by its finding as to the amount of 
damages to which he is entitled. If the 
lower appellate Court again deciles that 
the suit is within time, it should not 
give him a decree for a larger amount 
than it ha9 already given him. The 
stamp in this Court will be refunded and 
other costs will be costs in the case. 

R.M./r.k. Case remanded . 

A. I. R. 1919 Lahore 109 (2) 

LeRossignol, J f 

Jumma Ram— Plaintiff—Appellant, 

v. 

Mt, Soni Bai and another —Defend¬ 
ants—Respondents. 

Second Appeal No. 685 of 1918, Bed¬ 
ded on 16th May 1918, from deoree of 
Dist, Judge, Multan, D/- 22nd November 
1917. 

Transfer of Property Act (1882), S. 91— 
Hindu surrendering possession of her estate 
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to reversioner—Latter to hold estate for her 
and pay her maintenance—Title to remain 
in widow—Reversioner has interest entitling 
him to redeem mortgage on estate. 

A Hindu widow surrendered the possession of 
her estate to the next reversioner of her husband 
who covenanted to hold the estate, for her and to 
pay her a fixed sura -for maintenance. The title 
to the estate remained in the widow: i 

Held : that the reversioner had such an in¬ 
terest in the estate as entitled him to redeem a 
mortgage on the estate. [P 110 C 1] 

Hargopal —for Appellant. 

Roshan Lai —for Respondents. 
Judgment. —By a compromise Mt. 
Soni Bai surrendered the possession of 
her estate to her next heir the appellant, 
who covenanted to hold the estate for 
her and pay her a fixed sum in cash and 
grain for her maintenance, whilst Soni 
Bai was to retain the title. The ques¬ 
tion for decision is whether the appel¬ 
lant has acquired such an interest in the 
estate as qualifies him to redeem. In my 
opinion he.has; he has possession of the 
estate and has undertaken to pay an 
annual sum out of that estate, consequent¬ 
ly he is interested in disencumbering 
it. He may redeem from the prior mort¬ 
gagee, and will then himself stand in the 
shoes of that prior mortgagee, if at any 
time he loses possession of the land. I 
accept the appeal and decree for plain¬ 
tiff with costs throughout. 

Appeal accepted . 


r.m./r.k. 


ruary 1917. The suits were brought on 
14th February 1917, and their institu¬ 
tion evidently inspired the re-sale or al-; 
leged cancellation. That transaction was 
clearly a re-sale and not a cancellation 
The pre-emptor’srights accrued on 22nd 
March 1916, and cannot be defeated by a 
re-sale to the vendor. Baliadoor v. Motee 
Ram (l) is an authority to the contrary, 
but it is very ancient and does not repre¬ 
sent the law as at present ascertained. 
The appeal is dismissed with costs. 


R.M /r.k. 


Appeal dismissed. 


(1)[18G7] 39 P. R. 1867. 
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LeRossignol, J. 

Pal Singh and another— Defendants— 
Appellants. 

v. 

Jamun and others —Plaintiff and De¬ 
fendants—Respondents. 

Second Appeal No. 113 of 1918. Decided 
on 23rd May 1918, from decree of Dist. 
Judge, Amritsar, D/- 10th November 
19L7 

Pre-emption—Right of-Rigkt once accru¬ 
ing is not defeated by resole. 

Where once a sale has been effected and a 
right of pre-emption has accrued in respect 
thereof, the right cannot be defeated by » r ®'sale 
to the vendor. I 1 110 G 2J 

Lai Chand Mehra—lor Appellants. 

Badr-ud-Din Kureshi for Respon¬ 
dents. , 

Judgment.—The question for decision 

in this appeal. No 114 of 1918. is the 
same. The claim to pre-empt is mot by 
the plea that the sales have been cancel¬ 
led. The sales took place on 22nd March 
1916, and were cancelled on 13th Feb- 
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Scott-Smith, J. 

Sant Bam —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. No. 778 of 1918, De¬ 
cided on 15th November 1918, reported 
by Sessions Judge, Attock, with his 

No. 747 of 26th June 1918. 

Punjab Municipal Act (3 of 1911), S. 173 
Depositing goods on road side without per¬ 
mission is not offence when site is let out. 

The essence of an offence under S. 173 is tlio 
placing of goods on a street without the permis¬ 
sion of the Municipal Committee, but where such 
permission is not necessary, the Committee 
having farmed out its rights to a third person, 
no offence under the sccticn cp.n bo eommUtecL ^ 

Badruddin Kureshi—tor Petitioner. 
Facte.—There is no dispute about the 
facts of this case. On 5th February 1918 
the Municipality of Hazro leased out 
Phari—Teh Bazari (the right to stock 
goods on a specified portion of a street; 
to one Bhag Mai for Rs. 70. It was 
stipulated that the lessee was to have the 
same rights as the Municipality in respect 
of the property leased and that ie was 
entitled to realise the rent from any one 
who deposited his goods there for sale. 
The petitioner deposited his goods on a 
portion of the site without the' P"™ 1 *- 
sion of the lessee and the Honorary 
Magistrate, 1st Class, at Hazro on a com¬ 
plaint made by the Secretary of.the Com¬ 
mittee convicted and sentenced the peti¬ 
tioner to a fine of Rs. 6 under S. 1/3 (c). 
Municipal Act. The accused, on conv c- 
tion by Khan Bahadur Muhammad Az.im 
Khan, exercising the powers of an Hono¬ 
rary Magistrate of the 1st Class in the 
Attock District, was sentenced by order, 
dated 26th April 1918 under S. 173. 
Act 3 of 1911, to a fine of Rs. 6. 
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Grounds.—S. 173 provides for a 
penalty in caseof unauthorised projections 
and obstructions and the main conten¬ 
tion put forward on behalf of the peti¬ 
tioner is that where the Municipality 
has itself leased out the property for a 
specified purpose, it can have no grie¬ 
vance. The learned Public Prosecutor 
for the Crown contends that the nature 
of the property, viz., that it is a street, 
is not altered by the fact of the lease 
and S. 173 would still be applicable. In 
my opinion the conviction is not justified. 
The Committee has a right to prevent 
encroachments and obstructions on its 
property and the law as laid down in 
S. 173, Municipal Act, provides for the 
due protection of that right. At the 
same time the Committee, in oxereise of 
its rights of ownership, can decide that a 
particular portion of its property should 
be sot apart for use for a specified purpose 
by an individual, class of persons or by 
tho public. -It can al9o impose conditions 
subject to which the right of user can be 
exercised. In the present case it is clear 
from the deed of lease itself that the 
Committee has decided to set apart a 
portion of tho street for use by tho publio, 
the use being for a specified purpose, 
viz., that of depositing goods for sale. 
The right was subject to a condition that 
the usor shall be subject to payment of 
rent. The amount of rent and the 
manner in which it was to bo realised 
from every individual using the property 
wore not deoided upon because the Com¬ 
mittee decided to farm out its rights. 
These details were left to the lessee, from 
whom the Committee realised all the 
rent which it reasonably expected to 
realise if it had kept the whole thing in 
its own hands. 

Thore has thus been no default qua the 
Municipality. The property has not been 
used for any other purpose except the one 
specified and that body is not pecuniarily 
affected because it has realised the rent 
from the lessee. There can be no obstruc¬ 
tion where the property is used in the 
manner it is intended to be used, and the 
failure to pay rent only, even if the com¬ 
mittee had to realise it itself and there 
had been no lease, i B clearly not an obs¬ 
truction contemplated by the Act. But 
m this case the Committee has no reason 
even for that complaint. Where the 
• committee s own rights are not infringed 
in any manner, I do not .consider that it 


can have any justification to import the 
penal provisions of the Aot to protect its 
lessee against default in payment of rent 
by sublessees who actually use the pro¬ 
perty. This is exactly what has been 
attempted in this case. I would for these 
reasons consider that the conviction can¬ 
not be maintained and I order that the 
record be submitted to the Chief Ccurt 
with the recommendation that the con¬ 
viction be quashed and fine refunded. 

Order. —For the reasons given by the 
learned Sessions Judge I am of opinion 
that this conviction cannot stand. S. 173 
Punjab Municipal Act obviously cannot 
, apply to a part of a street leased out to 
a person for the express purpose of his 
renting portions of it to shopkeepers for 
plaoing thereon their goods for sale. 
What Sant Bam should have done was to 
rent a portion of the site from Bhag Mal 
or to get the latter's permission to place 
his goods on it. If without doing this 
he placed his goods on the site, he may 
have rendered himself liable to an action 
for damages on tho part of Bhag Mal, but 
he did not commit any offence within tho 
meaning of S. 173, Punjab Municipal Aot, 
The essence of such an offence is the 
placing of goods on a street without the 
permission of Municipal Committee, but 
where such permission is not necessary 
the Committee having farmed out its 
rights to a third person, no offenoe under 
the section can be committed. I there¬ 
fore set aside tho conviction and sentence 
and acquit Sant Bam. Fine, if paid to 
be refunded. 

R.M./r.k. _ Petition accepted. 

A. I. R. 1919 Lahore 111 

Broadway, J. 

Basanta Afaf-Plaintiff—Appellant* 

v. 

Municipal Committee. Uoshiarpur — 
Defendant—Bespondent. 

Second Appeal No. 1291 of 1917,* Deci¬ 
ded on 2nd August 1918, 

.„A2^-N U . n!ciP r al ^ Cl (3 of 191 *)• Sr 195 
and 225 Not preferring appeal under S. 225 

doe* not bar right to *ue for injunction. 

Tho mere faot that a person prefers not to ap- 

^ 8t th ! °' d6r8 of a Municipal Oommittca 

deprive hlmT th^rlghTfo" 

JKSft a t o e S D,n8 th0 com ®i‘^ from 5ak“ 

Umar Bakhsh 'for Appellant. 

Sohan Lai f or Bespondent. 

Judgment^-The facts of this case are 
as follows: On 11th June 1907 Basantl 
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Mai filed an application with the Muni- 
cipU Committee, Hoshiarpur, asking for 
permission to raise his thara and cut 
down a tree. On 12th March 1903 sane, 
tion was accorded, hut a rider was added 
that he was not to build over the thara. 
Basanta Mai had not asked to be allowed 
to do so. On 6th February 1911 Bi9auta 
Mai male an application to be allowed to 
construct a chappar over this thara. 
This reached the Municipal office on 8th 
February 1911, but no orders were pissed 
on it up to 2nd May 1911. On that date 
it was discovered that the chappar had 
been erected. Thereupon the committee 
issued a notice to Basanta Mai calling on 
him to remove the chappar and the kaula 
or supports or pi liars on which it rested. 
Basanta Mai protested and tried to get 
the committee to review its orders but 
in vain, and finally a criminal complaint 
was lodged against hi m. He then brought 
fchi 9 9uit for an injunction. The trial 
Court granted him a decree, but the lear- 
nod Di9trict Judge has dismissed hi9 9uit 
on the ground that the erection of the 
“kaula” was .not justified, and also that 
19 he had failed to appeal to thoCommis. 
aionerheought not,even if he wereentitled 
to it to be given a decree. Basanta Mai has 
iccordingly preferred this second appeal 
through Sheikh Umar Bikhsh and I have 
heard Bakhshi Sohan Lai for the com¬ 
mittee. No doubt in Municipal Com - 
miitee , Ambala v. Mahander Singh (1) 
it was hell that it was necessary to 
exhaust the remedies provided by the Act, 
but in the present case I am unable to 
see to that that decision is in point. 
There there wis a demand from the com¬ 
mittee for a refund of octroi; here there 
is a claim that the committee should 
refrain from taking certain action. 

I am also unable to understand the 
difference that the learnel District Judge 
makes between the “chappar” and the 
“kaula M The "kaula” are the supports 
to the "chappar” and an integral part of 
it. In my opinion the plaintiff isentitled 
to the decree asked for, and I accordingly 
accept this appeal with cost9 and, setting 
aside the order of the lower appellate 
Court, restore the decree of the learned 
Munsif The injunction will not how¬ 
ever take away any statutory rights the 
committee may now or at any future time 

possess or be given. 

r.m./r.K._ Appeal accepted ._ 

(1) lltfllJ 38 P. K. Uii—J « . 0. 1000. 


Ramji Das (Rattigan, C. J.) 

A. I. R. 1919 Lahore 112 

Rattigan, C. J. 

Ram Dhan Das and others — Plaintiffs 
—Appellants. 

v. 

Ramji Das and others — Defendants— 
Respondents. 

Second Appeal No. 2616 of 1917, De¬ 
cided on 4th March 1919, from decree of 
Disk. Judge, Ferozepore, D/- 13th August 
1917. 

(a) Hindu Law-Debt — Manager—Neces¬ 
sity—Family benefit will not be presumed. 

There is no presumption that a debt contracted 
by the managing mem er of a joint family busi¬ 
ness was contracted for the benefit of the family 
or for the family business. IP 112 0 2; P 113 0 1] 
'* (b) Hindu Law—Debt— Family business — 

Debt contracted by adult members is not 
binding on minor members if benefit not 
proved. 

A debt contracted by the adult members of a 
joint Hindu family which carries on trading 
business is not binding upon tho minor members 
of tho family in tbo ab-ence of proof that it was 
incurred for the benefit of tho minors. 

IP 113 C 1] 

Muhammad Rafi for Muhammad 
Shaft —for Appellants. 

Monohar Lai and Shamiar Chand —for 
Respondents. 

Judgment. —Tho sole question in this 
appeal is whether an agreement entered 
into by two adult members of a joint 
Hindu family that carried on trading 
business i9 binding upon tho minor mem¬ 
bers of the family, on the ground that the 
two executants of the written agreement 
were the managers of the trading busi¬ 
ness in question. This agreement was in 
the nature of a composition with certain 
aileged creditors of tho firm, but the find¬ 
ing of the District Judge on appeal is 
that 

"there is no proof whatsoever of the nature oi 
the d^bts alleged to be duo to the said creditors 
beyond tho vague evidenco of ono Baziz and two 
DaUls," 

and that plaintiffs upon whom the onus 
rested have failed to prove in any event 
that the debts were contracted by the 
managers in the ordinary course of busi¬ 
ness and were for the benefit of the joint 
family or the joint family business. Upon 
this finding of fact it is obvious that the 
minor msmbers of the family, who were 
not themselves parties to the agreement, 
cannot be bound thereby. As pointed oat 
in Ganpat Rai v. Munni Lai (l), there 
is no presumption that a debt contracted 
by the managing member of a joint family 
busines s was contracted for the benefit ol 

(1) U91J] 34 AIL 135=13 I. 0. 31. 
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the family or for the family business and 
in the absence of proof of the existence of 
the debts and tiiat they were incurred 
for the benefit of the minors and of the 
minors’firm, the leirned District Judge 
was right ia holding that the agreement 
iwas in no way binding upon the minors. 
The result therefore i3 that the haveii 
and the two shops, which were the sub¬ 
ject-matter of the agreement, cannot be 
decreed to the plaintiffs inasmuch as it 
is the minors and their mother who are 
in possession thereof. The suit has been 
rightly dismissed and I now dismiss this 
appeal with costs. 

R.m./r.K. Appeal dismissed. •«. 
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Shah Din, J. 

Shib Ram —Defendant—Appellant. 

v. 

Maqsum Ali Khan and another — 
Plaintiffs—Respondents. 

Second Appsal No. 2127 of 1917, Ds- 
oi led on 4th June 1918, from decree of 
Disc. Judge, Ambala. D/- 7th May 1917. 

Punjab Pre-emption Act (1 of 1913), 
S». 15 (c)— Ruparis divided into sub-diviiions 
within S. 15. 

Rupac is divided into well-recognized pittis 
whioh are sub-divisions" within the meaning 
ol S. 15 (c) secondly. [P ug o 21 

Nanak Gkand —for Appellant. 

Judgment.— The fact of this ease are 
very fully given in the judgment of the 
learned District Judge and it is unneces¬ 
sary to repeat them here. The first que 3 - 
tion for dooision is whether Rupar is 
divided into pattia. as alleged by the 
plaintiffs, and those pittis are "sub-divi¬ 
sions within the meaning of S. 15 (o) 
secondly of the Punjab Pre-emption Act 
A reference to the plaint will show that 
the plaintiffs based their suit expressly 
on the ground that Rupar was divided 
into pattis, that the land in suit was 
situate in one of these pattis called patti 
Rajputan, that the vendee had no land in 
the said patti and that therefore the 
plaintiffs had a superior right of pre- 
•emption in the land in suit. In his jawab 
dawa the vendee did not deny that Rupar 
was divided into pattis, but pleaded that 
he was landowner in patti Rajputan as 
well as the plaintiffs and that therefore 
the plaintiffs alleged right of pre-emp¬ 
tion was not superior to his. He made 
the same admission as to the existence of 
pattm in Rupar in his statement in Court 
•though he added that the pattis had been 
1919 L/15 & 16 


fixed only for fiscal purposes. There he 
was quite wrong, as a reference to the 
statement of proprietors at the foot of 
the pedigree table of the Settlement of 
1833 would show that although there 
were no pattis in Rupar before, in the 
course of the said Settlement it was 
dividel into four pattis, namely, Patti 
Rajputan, Patti Araian, Patti Kalalan 
and Harchahar Patti. The very names 
of the pattis show that they were nob 
fixed merely for fiscal purposes, but that 
they represented homogeneity of descent 
of the proprietors included in one patti, 
whatever the case may be as to the areas 
of the patti9 in question. In connexion 
with this question, counsel for the vendee 
has relied on Wary am Singh v. Mahtab 
Singh (L) but that decision, which relat 9 s 
to a newly founded Chak No. 224 in the 
Lyallpur Colony, has no bearing what¬ 
ever on a oase like the present. 

In view, then, of the pleadings of the 
parties and of the statement of the pro¬ 
prietors in the Settlement of 1838, it 
must be held, as lias been hold by the 
District Judge, that Rupar is divided into 
well recognized pattis which are " sub. 
divisions” within the meaning of S. 15(c) 
seoondlv of the Punjab Pre-emption Act. 
The District Judge ha9 fouud a9 a faot 
that the vendee had no land in Patti Raj¬ 
putan prior to the sale in dispute ; and it 
follows that th9 plaintiffs* right of pre¬ 
emption is superior to that of the vendee. 
The appeal fails an! is dismissed with 
costs. 


R.M./r.k. 


Appeal dismissed . 


(1) [1915] 21 P. R. 1915=2G I, 0. 433. 
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Rattigan, C. J. 

Ghungar Jfai—Plaintiff—Appellant. 

v. 

Chandar Shankar— Defendant — Res- 
pondent. 

Second Appeal No. 3131 of 1917, Deoi- 
ded ou 24th January 1919, from decree 
of Disfc. Judge, Ambala, D/- 25th July 
m i. 

Religiou. Endowment-Defendant exerci.- 
,n ? aU V 8hu °f management of temple—No 
misconduct on hi. part—He cannot be evic- 

In a suit for a declaratory deoroe apd for an 
injunction n respect of a templo, it appeared 
that smoe the death of his father the defendant 
had been exorcising all the rights of management 

r nt J Bm h 9le ' SU0 ?, OS . la -‘ SiU * and MCelvlS* the 
3t 8h ?P». ooUeotlug subscriptions for the 
temple, residing on the premisos and oonduotiug 
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the worship of the gods, paying Municipal taxes, 
etc-: 

Held : (1) that the Courts were fully justified 
iu drawing the infereuee that the community as 
a whole had accepted the defendant as the suc¬ 
cessor of his father. 

( 2 ) that since the defendant had not been 
guilty of any such misconduct as would justify 
bis eviction from the temple or his deprivation of 
its management, the plaintiff's suit was rightly 
dismissed and no second appeal was competent. 

IP 114 C 1] 

Tek Chand —for Appellant. 

Gokal Chand ZJarang— for Respondent. 

Judgment. —Upon further considera¬ 
tion and having regard to the facts a9 
proved in the first Court, I do not think 
any second appeal iie3. The lower Courts 
are agreed that upon the death of the de¬ 
fendant’s father, which i9 stated to have 
occurred in 1911, the defendant succeeded 
as manager of the temple and has since 
then been exercising all the rights of 
management with the tacit consent and 
acquiescence of the Sud community. As 
the first Court points out, he has been 
leasing and receiving the rent of the 
shops, collecting subscriptions for the 
benefit of the temple, been residing on 
the premises and conducting the wor¬ 
ship of the gods, paying Municipal taxes 
and corresponding with the Municipality 
in all matters relating to the temple. 
,Froin these facts I oonsider the Courts 
were fully justified in drawing the infe¬ 
rence that the community as a whole had 
accepted the defendant as the successor 
of his father. The lower Courts are also 
agreed that the defendant has not been 
|"uilfcy of any such misconduct as would 
justify his eviction from the temp o or 
his deprivation of its management. Upon 
Ithese findings plaintiffs have no cause of 
action against the defendant and their 
suit was rightly dismissed. I accordingly 
reject this appeal with costs. 

Appeal rejected . 


r.M./b.K. 
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Sham Lal and Martineau, JJ. 
Lakhera and others— Plaintiffs— Ap- 
pellants. 

v. 

Mahji and others —Defendants—Res- 

P °Second Appeal No. 2133 of 1915 Deci¬ 
ded on 13th February 1919, from decree 
of Dist. Judge, Lyallpur. D/- 1st April 

l9 imitation Act (9 of 1908), Art. 144- 
Shorai'lat—Partition of-Continuou. po.se.- 


sion for over 12 year*—Suit for recovery of 
possession is barred. 

Plaintiffs sued for recovery of a plot of land 
which on partition of the shamilat had been 
awarded to the defendants. It appeared that 
the partition proceedings began in 18%, and in 
1893 the ancestor of the plaintiffs applied that 
he should be awarded the shamilat proportionate 
to the land attached to his well. This applica¬ 
tion was dismissed on 28th May 1899 and the 
shamilat area was awarded to the defendants. 
The Assistant Collector sanctioned the partition 
on 12th December 1899 and effect was given to it 
in January 1900: 

Held: that the defendants having obtained 
possession of the area in dispute in December 
1899, their possession was adverse to the plain¬ 
tiffs and had ripened into ownership before 
the present suit was brought. [P 115 0 1] 

Bahadur Chand— for Appellants. 

Tek Chand and Ham Chand Man - 
chanda — for Respondents. 

Judgment.— This appeal arises out of 
?.n action brought by the plaintiffs for 
the recovery of a plot of land which on 
partition of the shamilat was awarded to 
the defendants in 1899.. The Courts below 
have concurred in holding that limitation 
operates as a bar in the way of the plain¬ 
tiffs; and the only ground for determina¬ 
tion is whether the suit is barred by 
time. The statement of the patwari 
shows that the partition proceedings 
began in 1890. and it is beyond dispute 
that in 1893 Nathu, the ancestor of the 
plaintiffs, made an application to the 
Revenue Officer that ho should ha award¬ 
ed the shamilat proportionate to the land 
attached to Sultanwala well. This claim 
was resisted by the defendants, who assert¬ 
ed that they had purchased from the 
plaintiffs not only the khawat land at¬ 
tached to the well hut also the shamilat 
appertaining thereto Nathu-s applioa- 
tion was dismissed on 23th May 1899, 
and the shamilat area was awarded to 
the defendants. The Assistant Collector 
sanctioned the partition on 12th Decem¬ 
ber 1899 and it appears that effect was 
given thereto in January 1900 The 
learned District Judge holds that the 
nlaintiffs* cause of action for possession 
£SSE December 1899; an* that the 
present suit, which was not instituted 
until 25th March 1912, is barred by 
time. Mr. Bahadur Chand for the ap- 
pellants contends that the instrument 
of partition was not prepared until 1900 
and that it specified 1st August 1900 as 
the date on which the partition was to 
take effect. It appears that one Nasir 
preferred an appeal against the order o 
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the Revenue Officer sanctioning the par¬ 
tition, and that thatappeai was dismissed 
by the Collector on 1st August 1900. The 
Assistant Collector accordingly mention¬ 
ed the date of the dismissal of the appeal 
as the date from which the partition was 
to take effect, but it is perfectly clear 
that Nasir’s appeal had nothing what¬ 
ever to do with the right to the shamilat 
of Sultanwala well, and consequently had 
no bearing upon the matter in controversy 
between the parties, which had been set¬ 
tled in May 1899. 

The learned pleader invokes the provi¬ 
sions of S. 122, Punjab Land Revenue Act, 
which provides that a person, to whom 
any land was allotted in proceedings for 
partition, may apply to the Revenue Offi¬ 
cer within three years from the date re¬ 
corded in the instrument of partition as 
the date from which partition was to 
take effect, and that the Revenue Officer 
shall on that application direct possession 
to bo delivered to the applicant. Now, it 
is beyond dispute that no land wa9 allot- 
ted to the pUinbiffson partition, and they 
could not therefore ask the Revenue Offi¬ 
cer to take’ action under the aforesaid 
section. It seems to us that 90 far as the 
parties to the present litigation are con¬ 
cerned, the partition proceedings were 
concluded in December 1899, and that 
the defendants obtained possession of the 
area in dispute in that month or, at any 
rate, in succeeding month, wheu accord¬ 
ing to tho report of patwari partition was 
carried into effect. Their po3909sion was 
clearly adverse to tho plaintiffs and had 
ripened into ownership before the present 
suit was brought. We accordingly affirm 
the decision of the lower appellate Court 
and dismiss the appeal with costs. 

R.M./r.k. Appeal dismissed . 

• 
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Dundas, J. 

Maula Bakhsh and others— Defendants 
—Appellants. 

v. 

Dasondhi and others— Plaintiffs—Res- 
pondent8. 

Seoond Appeal No. 558 of 1919. De- 
Sfi d r\ 13 V a ? Q l919 ’ [r0m decree ot 

„,o, o dg0 ’ Hoshiarpur, D/- 3rd Febru- 
ary iyiy, 

Cu.lom (Punjab) Village—Common Und 
Appropriation byamall .action for parti¬ 
cular u.e i. not permi.iible. P 

th S m!l.H„r‘ SSlble 10 C ° nvert a *•«» built on 
Bnamllat into a mosque thereby diverting tho 


property from the purpose for which it was given 
and depriving a considerable section of tho com¬ 
munity of its use. [P 116 C 1) 

Muhammad Shafi and Fazal-i-Hus- 
sairi —for Appellants. 

Tek Chand —for Respondents. 

Judgment.—Plaintiff in this case sued 
for an injunction to restrain certain 
Musalmans of Basti Hast Khan in the 
Ho=hiarpur District from building a pacca 
mosque on a plot of land \d the village 
abadi described as a takia. The first 
Court found first that the Hindus of the 
villago had never actually used this takia 
for their marriage parties; secondly, that 
the plaintiffs who suffered no special 
damage had no locu9 standi to object to 
the completion of tho mosque; and 
thirdly, that as a matter of fact, the 
pro-cxistmg platform had been used as a 
place of prayer. The District Judge dif¬ 
fered from these findings. Ho concluded 
that the takia was not a mosque, although 
the spot may have been used for the pur¬ 
poses of janaza prayers. He recorded a 
finding that 

“tbore is ample evidence in tho presonfc *aso to 
the effect that this takia is usod by peraous other 
than Musalmans,” 

and lastly ho considered that the con¬ 
version of this takia into a mosque would 
certainly affeot the plaintiff whose house 
is close by and whose cattle are tethered 
on the land in front. Tho learned Dis. 
trict Judge was much influenced by the 
decision of the Chief Court in a' verv 
similar case. Sawan v. Melir Din (l) 
(Cm7 Appeal .Vo. 3139 of 1916. decided 
on 6th May 1918). The defendants have 
preferred a second appeal. 

? r .°. U 1 d »», ° f ap|,6al merely points 
out that Mahomedans formerly owned 
the entire village and it is only in recent 
times that a small portion in faot only a 
one-twelfth sh-.re has been sold to Hindus 
This way of putting it is however some¬ 
what misleading inasmuoh as it would 
appear that the number of Mahomedans 
is small. In faot there are only some 
four houses of Mahomedans as oppossd to 
some 40 houses inhabited by Hindus and 
the greater number of the population are 
evidently Hindus. Then it is pointed 
out that the offer of Dasondhi. plaintiff 
to provide a pieco of ground for the 
mosque elsewhere is vague as he does not 

a Share in the aha- 
milat. This however does not seem to 

bc^ej^matenal. It is quite evident that 

(11 U917J 46 I. 07969; --- 
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the conversion of fchistakia into a mo3que 
will certainlv he a nuisance to the plain¬ 
tiff. Dasondhi, hut he could not probably 
object to it on that ground alone. The 
appellants’ great difficulty is the finding 
of the learned District Judge that this 
takia has been used from time to time as 
the resting place for the marriage parties 
of Hindus. This is a finding of fact and 
the learned counsel for the appellants cm 
only sot round this difficulty by ques¬ 
tioning the fact that the District Judge 
did come to any such finding opposed to 
the conclusion of the first Court. There 
can however be no doubt as to what the 
learned District Judge means and there 
is a very considerable amount of evidence 
on the record that many marriage parties 
of which the names and occasions are 
given, have used this takia. This fact 
must be regarded as now beyond question 
and it disposes of the contention that the 
spot can be regarded as mosque. As 
indeed has been pointed out by the res- 
pondents, this place is described in the 
settlement as shamilat, a takia occupied 
by Daula Shah and others, and there is 
no hint that the call to prayers is over 
given hero or that there is any imam or 
muttawali. Now taking the finding that 
this takia is used by all sections of the 
community and is not a mosque, it is 
evident that those persons who would be 
deprived of the use of this piece of com- 
mon land have a right to object to its 
entire appropriation bv the smaller sec¬ 
tion, vide Ss. 225 and 227, Rattigan s 
Digest. I have been referred to one or two 
oklcases in which a cosharer has built a 
house on some portion of a village com¬ 
mon land, but its demolition has been 
refused, but these cases are not entirely 
in point. The matter has been most 
fully discussed in the recent Chief Court 
judgment quoted above and the cone u. 
sion arrived at that it is not permissible 
to convert a takia into a mosque, there¬ 
by diverting the property from the pur¬ 
pose for which it was given and depriv- 
D g a considerable section of the commu¬ 
nity of its use. The facts in that judg¬ 
ment were on all fours with the facts in 
the present case, and the decision in this 
case must follow that thon given which 
indeed on the finding that the place is 
not a mosque was conceded before the 
learned District Judge. The appeal 19 
dismissed with costs accordingly. 
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Scott-Smith and Broadway, JJ. 

Emperor. 


v. 


RM./R.K. 


Appeal dismissed. 


Munshi Ram —Respondent. 

Criminal Appeal No. 311 of 1918, De¬ 
cide! on 19bh October 1918, from order 
of Sess. Judge. Karnal, D/- 21st Decem¬ 
ber 1917. 

(a) Opium Act (1 of 1878), S. 5—Rule, 
framed by Punjab Government under, R. 49 
(3) (f)—Retail vendor is bound to keep cor¬ 
rect accounts. 

Under R 49 (3) (f) of tbe rules framed by the 
Punjab Government under S. 5 the holder of a 
retail license for the sale cf opium is bouud to 
keep correct accounts of his daily sales. 

(P 117 C 2) 

(b) Opium Act (1 of 1878), Ss. 9 and 10- 
lllegal possession of opium even by licensed 
vendor is offence. 

By virtuo of the provisions of S. 10, in prosecu¬ 
tions under S. 9 of the Act it must bo presumed, 
until the contrary is proved, that all opium for 
which the accused person is unable to account 
satisfactorily is opium in respect of which ho has 
committed an offence under the Act. IP 117 G 21 

The accused, a licensed vendor of opium, falsi¬ 
fied his sale accounts by showing sales iu excess 
of the actual amount sold and was thus enabled 
to accumulate a certain amount of opium. 

Held: that tbe accused was guilty of an 
offence under S. 9 (c). IP ® H 

G. Bevan Petman— for Appellant. 

Rama Najid — for Respondent. 

Judgment.—The facts of this case are 
a 9 follows: On 2nd November 1917, Ex¬ 
cise Inspector Ganpat Rai examined the 
shop and the sale register of one Munshi 
Ram, son of Udhara, Bania of Shahabad, 
who held an opium liconso for the. re¬ 
tail sale of opium. It was ascertained 
that the sale register showed that on 31st 
October 1917 nine chhataks of opium had 
been been sold. As this was an unusually 
large amount for a daily sale, the Inspec¬ 
tor grew suspicious and tho stook of 
opium in the shop was weighed and 
found to he 2 seers 14 chhataks and 15 
tolas. This was at 2 p. m. Ra. 5-4-J 
were found in the till which repre- 
sonts, it is said, the price of ahoet 14 
chhataks of opium. The books showed 
that the balance in hand on the evening 
of 1st November was 2 seers 15 ohhataks 
4 tolas of opium. In a corner of tho shop 
a loose brick was noticed, which was 
examined and on removal exposed a 
hollow or niche in which 2 chhataks of 
opium were found. Upon this, according 
to Ganpat Rai. Inspector, P. W. 1. Munshi 
Ram stated that although he had shown 
9 chhataks of opium as sold on 31st Goto- 
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bar, bo had as a matter of fact only sold 
5 chhatftks and that he had shown this 
excess sale in order to be able to obtain 
more opium from the Treasury; in other 
words, Munshi Ram admitted definitely 
that ho had falsified his accounts in order 
to he able to obtain more opium. The 
police were called in and subsequently 
the house of Munshi Ram was searched, 
with the result that 15 chhataks 2 tolas 
of opium wore found in the lower storey 
of the house. Munshi Ram was sent up 
for trial under S. 9, Opium Act, and a 
charge was framed against him by the 
Magistrate under S. 9 (c), Act I of 1878, 
charging him with possession of 2 chafc- 
taks of opium at his shop and 15 chhat- 
fcaks and 2 tolas at his bouse and thus 
contravening the Act and the rules made 
thereunder. Munshi Ram was convicted 
of the charge laid against him on 30th 
November 1917 and sentenced to three 
months* rigorous imprisonment and a 
fine of Rs. 50 or two months’ rigorous 
imprisonment in default. 

On appeal by him ugainst his convic¬ 
tion and sentenco the learned Sessions 
Judge acquitted him on 21sb December 
1917, on the ground that ho was admit, 
tedly a licensed vendor and under R. 40 
was entitled to have in his possession 
any quantity of opium which he was 
authorised to sell and that it had not been 
proved that any of the opium in his pos¬ 
session had been purchased by him from 
persons other than the Government 
or a licensed vendor. Placing reliance 
on Umesh Chunder Ohose • v. Queen- 
Empress (1), the learned Sessions Judge 
bold that if a 

licensed vendor keeps an incorrect account as 
in this caso, he cannot bo convicted of an offence 
punishable under S. 5 of tho rules inasmuch as 
ho was not bound by tho rules to keep an ac¬ 
count.” r 


Against this acquittal the Looal Goveri 
ment has preferred this appeal unde 
S. 417, Criminal P. C. p and we hav 
hoard the learned Government Advocat 
in support of it, while Lala Ramanan 
has addressed us on behalf of the re< 
pondent Munshi Ram. The delay in th 
d, sposal of this appeal, which was file 
?“13th May 1918, is due to the fact tha 
it had been impossible to serve Mansh 
Ram with notice. The learned Govern 
ment Advocate has pointed out that th 
iovo JGovernment has, by S. 6. Act I o 
1H/B. been empowered to frame cart*!, 
(1) U899J 26 Cal. 571.- 


rules, and in the exercise of those powers 
has, in connexion with the Opium Act, 
framed and duly published rules to be 
found in Punjab Excise Manual, Vol. 2, 
at p. 78. The relevant notifications are 
N 09 . 954, dated 16th October 1910, and 
6583 C and J, dated 27th March 1917. 
Under R. 49, sub-Cl. 3 (f), it has been 
declared that a licensee shall keep cor¬ 
rectly daily accounts of sales of opium 
and poppy heads in such form as the 
Financial Commissioner may from time 
to time prescribe, and shall at tho end 
of each month prepare and submit to the 
Collector a monthly abstract of his re • 
ceipts and sales. Under this rule it was' 
urged, and we think with force, that the! 
holder of a retail license was bound to 
keep correct accounts of his daily sales. 

Under S. 9, Act I of 1878 any per¬ 
son who in contravention of this Act 
or of the rules made or notified under 
section 5 or section 8 (c) possesses opium 
* ' 4 and any person who otherwise 

contravenes any such rulo shall, on 
conviction before a Magistrate be liable 
to the punishment therein prescribed. 
Mr, Pefcman contended that in all 
probability what the respondent did was 
to show sales in excess of the actual 
amount sold. By so doing he was enabled 
to accumulate a certain amount of opium 
which he could sell more profitably in an 
illioit manner. He contended that 
section 10 of the Opium Aot lays down 
that in prosecutions under S. 9, it 
shall be presumed, until tho contrary is 
proved, that all opium for which tho 
accused person is unable to account 
satisfactorily is opium in respect of 
which he has committed an offence under 
this Act. Further it was contended 
that Munshi Ram had failed to account 
satisfactorily for the possession of the 
opium in this case and that, therefore, the 
Court was bound to presume that Munshi 
Ram had committed an offence under 
the Aot in respect of it. The record 
shows that qua the 2 chhataks found 
hidden in Munshi Ram’s shop, Munshi 
Ram pleaded that he had falsified his 
daily accounts and qua the 15 chhataks 
2 tolas found in his house his defence 
was that some enemy had placed it there 
We may state at once that we are satis, 
lied that the opium was found in the 
possession of Munshi Ram as deposed to 
by the witnesses. This being so, in our 
opinion, seotion 10 of the Opium Aot 
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applies and the presumption is that 
Munshi Ram has committed an offence 
in respect cf this opium, unless he can 
satisfactorily account for it. With 
regard to the 15 chhataks 2 tolas he has 
contented himself with a denial of its 
discovery in his possession, so that there 
is no satisfactory explanation cf his 
possession of this amount. Nor do we 
consider that the explanation he has 
given with regard to the excess opium 
found in his shop can be regarded as 
satisfactory. In these circumstances we 
consider that the learned Sessions Judge 
was wrong in acquitting him and wo 
must, therefore, find him guilty of an 
offence under S. 9 (c) of the Opium Act. 

We would add further that, as con- 
tended by the learned Government 
Advocate, Umesh Chunder Ghose v. Queen 
Empress { 1) is distinguishable inasmuch 
as the rules framed under section 5 of 
the Bengal Government are different 
from the rules framed under that section 
by the Punjab Government. As pointed 
out by Counsel in the Calcutta case, the 
corresponding rule did not require the 
keeping of daily accounts. This matter 
was relegated to one of the conditions in 
the license itself. Here under rule 49 
(3) (/) every holder of a retail license is 
required by the rule itself to maintain 
correct daily accounts and S. 9 of the 
Opium Act provides that any person 
who contravenes in any way aDy rule 
aud notified under S. 5 commits an 
offence punishable under that section. 
On Munshi Ram’s own showing ho has 
falsified his accounts and thus rendered 
himself liable to punishment UDder 
S. 9 for contravention of rule 49 (3) 
(/). Ho was however, not specifically 
charged with that offence and we do not 
consider it necessary to direct a re trial 
at this stage. We accordingly accept 
this appeal and convict Munshi Ram of 
an offouce under S. 9 (c), Act 1 of 
1878 and sentence him to the im¬ 
prisonment already undergone and to a 
fine of Rs. 100 or in default three 
months’ rigorous imprisonment. We do 
not think it necessary to send him back 
to jail at this stage, as it appears that 
he had sorved out 23 days of the term 
imposed on him by the Magistrate before 
he was released under the orders of the 
Sessions Judge. 

R.M./R.K. Appeal accepted . 
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S^HADI LAL AND LERoSSIGNOL, JJ. 

liantji Bam and ethers— Plaintiffs— 
Appellants. 

v. 

il lehr Singh and others —Defendants— 
Respondents. 

Second Appeal No. 2284 of 1915, De¬ 
cided on 27th February 1919, from decree 
of Add 1. Dist. Judge, Lahore, D/- 16th 
July 1915. 

Punjab Pre-emption Act (1 of 1913), 
S 3 (5)—Right of pre-emption can be exer¬ 
cised as to sale in decree for specific per¬ 
formance of contract. 

A sale in execution cf a decree for specific per¬ 
formance of a contract to sell is subject to tbo 
right of pre-emption. [P 119 C 1] 

Defendant 2 obtained a decree for specific per¬ 
formance of an agreement to sell certain land 
against defendant 1 and got a conveyance execu¬ 
ted by him. Plaintiff thereupon sued to recover 
possession of tbo land by pre emption : 

Field : that inasmuch as tbe decree in execu¬ 
tion of which the sale was effected was not a 
money decree the plaintiff's suit was not barred. 

[P 119 C 1] 

Tek Chand for Sheo Narain and Tirath 
Bam —for Appellants. 

Durga Dus-for Respondents. 

Judgment —The facts of the case out 
of which this second appeal arises are as 
follows : Mehr Singh, defendant 1, ag¬ 
reed to sell a house to Durga Das, defen¬ 
dant 2, but on the failure of the former 
to complete tbe contract defendant 2 
sued for specific performanceandobtained 
a decree. Having obtained a decree he 
approached the Court with a tender of 
the sale-price and prayed that defen¬ 
dant 1, should bo forced to execute the 
conveyance. With this order defendant 1 
complied and tho sale by Melir Singh wa9 
perfected. Thereupon plaintiffs sued to 
pre-empt and the Courts below have 
held that inasmuch as the sale was car¬ 
ried out in compliance with the orders of 
tho Court tho suit to pre-empt is barred 
under S. 3(5), Punjab Pre emption Act 
of 1913. 

The plaintiffs have come up in second 
appeal to this Court and on their behalf 
it is urged that the sale was completed 
in execution of a decree of the civil Court 
hut inasmuch as that decree was not a 
decree for money, S. 3 (5) of the Act does 
not bar the suit. For the respondents it 
is contended that the sale was carried 
out under an order of the civil Court. 
In our opinion the appeal must succeed 
for the sale was carried out obviously in 
execution of the decree of tho civil Court 
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and nob in execution of an order. Quite 
apart from the fact that an order bet¬ 
ween the parties to a civil suit regarding 
execution amounts to a decree, it is quite 
clear that the sale was completed in exe¬ 
cution, of the decree and inasmuch as 
that decree was not a decree for money 
t fche suit to pre-empt is not barred. For 
these reasons we accept the appeal re¬ 
verse the finding of the Courts below 
and remand the case under O. 41, It. 23, 
Civil P. C., to the first Court for deci¬ 
sion on the other points iu the case. 
Stamp on appeal to be refunded. Other 
costs to follow the final event. 

R.M./R.K. Appeal accepted . 

A. I. R. 1919 Lahore 119(1) 

LeRossignol, J. 

21 unicipal Committee , De¬ 

fendant—Appellant. 

v. 

Dinu— -Plaintiff—Respondent. 

Second Appeal No. 481 of 1917, Deci¬ 
ded on 30th May 1918, from decree of 
Dist. Judge, Karnal, D/- 21st June 1916. 

Punjab Municipal Act (1911), S. 121 — 
Question as to whether business is offensive 
is to be decided by Municipal Committee— 
Court cannot interfere unless decision is un¬ 
reasonable. 

The question whether a certain business is of¬ 
fensive within tho meaning of S. 121 is to be de¬ 
cided by the Municipal Oommitteo and unless 
the Committee's action is wanton, unreasonable 
or tainted with mala fidcs, the civil Court9 havo 
xxo power to interfere with its decision. 

[P 119 Cl] 

Mohsin Shah —for Appellant. 

Badruddin Kureshi— for Respondent. 

Judgment.— The Courts below are 
agreed in giving plaintiff an injunction 
against the appellant Committee prohi¬ 
biting it from interference with the 
plaintiff’s business of skin drying. The 
Courts below hold that the businoss does 
not give rise to offensive or unwholesome 
smells. In so doing, they display little 
knowledge of hygiene, but worse than 
that they prefer the evidence of ignorant 
persous to that of experts; further they 
substitute for that of the Committee 
their judgment whether the business is 
offensive. That is a matter for tho deoision 
of the Committee and unless the Commit¬ 
tee's action is wanton, unreasonable or 
tainted with mala fides, the civil Courts 
have no power to interfere. In this oaso 
the action of the Municipal Committee is 
based on expert advice and knowledge and 
is obviously a step in the right direction 


although it may not be appreciated by 
the very persons who will derive most 
benefit from it. I accept the appeal and 
dismiss the plaintiff's suit with costs 
throughout. 

R.M./R.K. Appeal accepted . 
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Martineau, J. 

Kania Lal and others — Plaintiff's 
Appellants. 

v. 

Narain Singh and others — Defendants 
—Respondents. 

Misc. Second Appeal No. 945 of 1918, 
Decided on 11th June 1918, from order 
of Dist. Judge, Multan, D/- 11th Decem¬ 
ber 1917. 

(a) Civil P. C. (1908), O. 41, 'R, 23—Parlies 
well aware of question in dispute—Whole 
evidence produced and discussed in judg¬ 
ment— Cose should not be remanded although 
issue is not rightly framed. 

Where tho parties are well aware of tho 
question in dispute and produce tbeir whole 
evidence and it is duly discussed in the judgment 
of tho first Court, there is no need of remanding 
the case for further inquiry although the issue 
is not rightlv framed (P 120 C 1] 

(b) Civil P. C. (1908), O. 41, Rr. 23, 25 and 
28—Case decided on merits cannot be re¬ 
manded under R. 23—If further inquiry is 
necessary Court should proceed under either 
R. 25 or R. 28. 

Whero a case has boon fully doalt with and 
decided on the morits, it is illogal to remand it 
under R. 23,0. 41, if any further inquiry is 
nocessary, the propor course to follow is to 
proceed either under R. 25 or R. 28 of the Order. 

[P 120 O 1] 

(c) Civil P. C. (1908), O. 1, R. 3—Dispute 
as to right of irrigation from private water¬ 
course of canal —No relief against Govern¬ 
ment—Government is not necessary party. 

In a case of dispute as to tho right of irrigation 
from a , prlvato watercourso of canal whore no 
relief is asked against the Government, tho latter 
id not a necessary party. [P 120i0 2] 

(d) Northern India Canal and Drainage 
Act (1873), Ss. 20 and 23—Permanent right 
of irrigation cannot be conferred without 
proceeding under S. 20 or S. 23. 

Tho oanal authorities havo no power to confer 
upon a porson a permanent right of irrigation 
without proceeding olthor under S. 20 or 8. 23. 

IP 120 O 2] 

Hargopal —for Appellants. 

Durga Das —for Respondents. 

Judgment— The plaintiffs sue for an 
injunction to restrain defendant 1 from 
irrigating his lands in Mauza Ohaddar 
from a certain watercourse known as 
the Kanshi Ramwali Knssi, the Chief 
Court having deoided in 1889, in a suit 
between the plaintiffs and the defendant's 
father, that the latter had no right to 
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irrigate his lands from that watercourse. 
The defendant’s case is that he was 
authorised by the Canal Department to 
irrigate his land from the said water¬ 
course, having been given permission by 
Mr. Wilson, Executive Engineer, in 1907. 
He also pleaded limitation. The first 
Court framed two issues, (l) whether the 
defendant was not bcuDd by the Chief 
Court's decision of 1889, and (2) whe¬ 
ther the suit was barred by time. It 
decided both issues in the plaintiff’s 
favour and gave them a decree. 

On appeal the District Judge remanded 
the case for retrial, pointing out that 
issue 1 did not cover the question in 
dispute, and that what had to he deter¬ 
mined was whether the Canal Depart¬ 
ment had given the defendant permission 
to irrigate his land from the watercourse 
above mentioned, and whether the plain¬ 
tiffs have a right to question the au¬ 
thority of that Department. The plain¬ 
tiffs appeal from the order of remand. 

The lower appellate Court is right in 
saying that issue 1 was not properly 
framed as it did not cover the point in 
dispute. Nevertheless there was under 
the circumstances no need to remand the 
case. Although the issue was wrongly 
drawn, the parties were well aware that 
the question in dispute was whether the 
Canal Department had given permission 
to the defendant to irrigate his lands at 
Chaddar from the Kanshi Ramwali Kassi 
and the defendant produced his evidence 
on the point, adjournments beiDg granted 
to enable him to produce it. The Sub¬ 
ordinate Judge also fully discussed the 
question in his judgment, and he found 
that Mr. Wilson had only given a tem¬ 
porary permission to the defendant to 
irrigate his lands at Chaddar from the 
watercourse in dispute for one harvest 
that it was not proved that a permanent 
grant had been made that the Canal 
Officers could not upset the decisions of 
the Chief Court, and that no action had 
been taken, such as is laid down in the 
Canal Act, for transferring the right in 
the watercourse to the defendant. 

If any further inquiry had been thought 
necessary, the lower appellate Court 
could have directed it to be made under 
O. 41, R. 25 or 28, Civil P. C. It was 
not right in remanding the case under 
R. 23, for a retrial, when the first Court 
had dealt fully with the case and decided 
it on the merits and bad not disposed 
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of the case on a preliminary point. The 
lower appellate Court has suggested that 
Government should be made a party in 
the case, but I fail to see the necessity 
for this. The watercourse does Dot be¬ 
long to the Government, and no lelief is 
asked for against Government, nor was 
any plea of non-joinder taken in the first 
Court. The lower appellate Courts’ order 
cannot stand. 

There is no necessity to remand the 
case to that Court for re-decisicn, as the 
defendant’s plea of having got permission 
from the CaDal Department to irrigate 
his land from the watercourse in question 
is no legal answer to the claim. As 
pointed out in the judgment of the first 
Court no action was ever taken under 
S. 23, Canal Act for the transfer of 
the watercourse to the defendant, nor 
was any action taken under S. 20. The 
Canal Department would not have been 
competent to confer on the defendant 
rights of irrigation from the watercourse 
in dispute unless it proceeded under odo 
of those sections, so that even supposing 
that it gave the defendant permission to 
irrigate his lands from the watercourse 
such permission would have no legal 
effect. 

The plaintiffs would not be bound by it 
and they are entitled to the injunction 
asked for. As regards limitation the 
learned counsel for the respondent does 
not contend that the suit is barred. The 
interference with the plaintiffs’ right of 
irrigation is a continuing wrong, as both 
the Courts below have held, so that no 
question of limitation arises. I accept 
the appeal, set aside the order of the 
lower appellate Court, and restore the 
decree of the first Court. The respon¬ 
dent Narain Singh will pay the appel¬ 
lants’ costs throughout. 

R.M./R.K. Appeal accepted - 

A. 1. R. 1919 Lahore 120 

Shah Din. J. 

Dasa—Defendant—Appellant. 

v. 

Mt. Hiran —Plaintiff’—Respondent. 

Second Appeal No. 579 of 191 <, Deci¬ 
ded on 30th May 1918, from decree of 
Dist. Judge, Hoshiarpur, D/- 9th Octo¬ 
ber 1916. v 

(a) Custom (Punjab)— Gift to stranger— 
Donee dying issueless—Gifted property does 
not revert to family of donor. 

Where land is gifted to a perfect stranger who 
is not in any way related to the family of the 
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donor, there can be no reversion of the land 
gifted to the donor’s family on the failure of the 
donee's line. IP *21 C 1) 

(b) Right of suit—Person without locus 
standi cannot question validity of gift. 

A person who has no locus standi to question 
validity of a gift, is precluded from disputing its 
validity onauy ground whatever. [V 121 C 2) 

Tek Chand —for Appellant. 

Sohan Lai — for Respondent. 

Judgment.—A preliminary point is 
urged by the pleader for the respondent 
in this case to the effect that since the 
original doneo Sobha’s line has become 
extinct, the land in suit reverts to the 
lino of the donor and therefore the pre¬ 
sent appellant, Dasa, who is brother of 
Sobha, donee has no locos standi to pro¬ 
secute this appeal. The record however 
shows that Sobha, donee, was a perfect 
stranger and is not proved to have been 
related to the family of the donor; hence 
the principle laid down in Nihala v. 
Rahmatullah (l), is fully applicable to 
this Oise, and there can be no reversion 
of the land gifted to the donor’s family. 
The preliminary objection is therefore 
overruled. 

On the merits of the case it seems to 
me that the District Judge was entirely 
wrong in raising for the first time the 
question of the factum of tho gift in favour 
of Sobha and in holding that no gift as a 
matter of fact had over taken place. The 
gift was made by Larja to Sobha by a 
registered deed as far back as 20th Feb¬ 
ruary 1909 and mutation was sanctioned 
in accordance with the gift on 12th May 
1909 in favour of the donee. Subse¬ 
quently there was litigation between the 
donor and the donee over the gift and 
the doneo obtained a decree against the 
donor in respeot of the land gifted on 
18th March 1910. The plaintiff never 
questioned the factum of the gift; all 
that he contended was that the gift was 
invalid in her presence. On this point 
the District Judge has found against the 
plaintiff, holding that she as a widow 
had no locus standi to question the vali¬ 
dity of the gift. In these circumstan. 
oes it was wrong on the part of the Dis¬ 
trict Judge to 6et up a now case for the 
plaintiff and to hold that as a matter of 
fact no gift had been made by Larja in 
favour of Sobha. 

As regards the question of the alleged 
undue influence under which the gift is 
said to have been made, i t is clear that 

(1) L1908J 187 P. R. 1908; " 


since the plaintiff has no locus standi to' 
question tho validity of the gift, she is 
precluded from disputing its validity on; 
any ground whatever: tho gift, whether 
it was valid or not, is a perfectly good 
one so far as the plaintiff is concerned. 
I accept the appeal set aside the judg¬ 
ment and decree of the District .Judge 
and dismiss the plaintiff's suit with 
costs. 

R.M./R.K. Appeal accepted. 
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Broadway, J. 

Jugal Kishore and another Objectors 
—Appellants. 

v. 

Tshar Das and others —Respondents. 

Misc. First Appeal No. 2885 of 1917, 
Decided on 9th August 1918, from order 
of Dist. Judge, Karnal, D/- 17th October 
1917. 

(a) Provincial Insolvency Act (1907), S. 49 

—Auction-pure baser is not necessary party 
in appeal against confirmation of sale. 

Where property is sold in insolvency proceed¬ 
ings and the 6ale is confirmed, tbo auction-pur¬ 
chasers aro not necessary parties to an appeal 
against tho order confirming tbo sale. 

IP 122 O 1) 

(b) Provincial Insolvency Act (1907), 
S. 46 (3)—High Court can grant leave to ap¬ 
peal even if refused by District Judge. 

Where under S. 46(3) the District Judge re¬ 
fuses to grant leave to appeal, the High Court is 
competent to grant such leave 'IP 122 C 21 

(c) Provincial Insolvency Act (1907), S. 36 
—Several objections to attachment and sale 
must be separately decided. 

Wbero several persons file objections to tho at¬ 
tachment and sale of property in insolvency, it 
is tbo duty of tbo Court to consider these objec¬ 
tions separately, as tho failuro to do 60 may 
result in a serious miscarriago of justice. 

IP122 0 2) 

Manohar Lai— for Appellants. 

Moti Sagar , lioshan Lai and Gokal 
Chand Narang —for Respondents. 

Judgment. —The facts of the oases 
giving rise to this and to the ccnneoted 
Appeal No. 2886 of 1917 are briefly as 
follo’.vs: 

One Biohha Lai was adjudicated an in¬ 
solvent and the Offioial Receiver appar¬ 
ently attempted to attach and bring cer¬ 
tain properties to sale. This action re¬ 
sulted in a’oropof objections, the objeotors 
being: (l) Biohha Lai’s brother, Baldeo 
Sahai,(2) Bichha Lai’s sons, Jugal Kishore 
and Shor Singh, (3) Jugal Kishore alone, 
(4) The wives of Jugal Kishore and Sher 
Singh and (5) Data Ram, purchaser of a 
house from Baldeo Sahai. All those ob- 



122 Lahore 


•TugAL KlSUORE v. Ishar Das (Broadway, J.) 


jections were disposed of by one order 
date! 17th October 1917, ani with the 
exception of one objection lodged by 
Data Ram all the objections were dis¬ 
missed. Against this order appeals have 
been tiled by Baldeo Sahai and Jugal 
Kishore and Sher Singh through Mr. 
Manohar Lai, who made the Oilicial Re¬ 
ceiver respondent at the outset for whom 
Mr. Moti Sagar has appeared. 

At the last hearing the appellants ap¬ 
plied to have certain persons, who had 
purchased the properties subsequent to 
the order under appeal, brought on to the 
record as respondents and this was done. 
These added respondents were represented 
before me to day by Mr. Roshan Lai aDd 
Mr. Gokal Chand Narang, and an objec¬ 
tion was taken on their behalf to the 
effect that the whole appeal was barred 
on the ground that as they were necessary 
parties they ought to have been made 
respondents from the very commencement 
reference being made to O. 1, R. 10, Civil 
P. C. Upon this objection Mr. Manohar 
Lai stated that they were not necessary 
parties and asked that their names might 
be struck off and the application, dated 
4th July 1918, be regarded as withdrawn. 
This request was granted and these auc¬ 
tion-purchasers were removed from the 
list of respondents. It will be as well 
to dispose of them at once as their coun¬ 
sel claim cost9. I think they ere clearly 
entitled to costs and the appellants mu9t 
therefore pay their costs in this Court. 

Mr. Moti Sagar then on behalf of the 
Official Receiver raised two objections. 
The first was that the auction-purchasers 
being necessary parties and not having 
been impleaded, the appeal could not pro¬ 
ceed. He referred mo to O. 2i, R. 92, 
Civil P. C., as an analogous case, in sup¬ 
port of his contention. I am however 
unable to agree. The order appealed 
against was passed on 17th October i91/. 
The appeal against that order was tiled 
in this Court on 1st November 1917. 
The sale of the properties was confirmed 
subsequent to the passing of the order 
appealed against and before the receipt 
of my order staying further proceedings. 
The sale of these properties appears'to 
have been confirmed with considerable 
’speed, and I am unable to sco that the 
auction-purchasers can be regarded as 
necessary parties to the appeal. 

The next objection taken by Mr. Moti 
Sagar was that the appeal was not com¬ 
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petent because the appellants had asked 
for leave to appeal under S. 46 (3), Insol¬ 
vency Act, which leave had been refused 
by the District Judge. It was contended 
that no appeal lay from such refusal and 
that inasmuch as this Court had only 
concurrent jurisdiction in granting leave 
to appeal, the appeal failed. In reply to 
this Mr. Manohar Lai cited Maahu Sudan 
Pal v. Parlati Sundari Dassya (l), a 
decision of a Divisional Bench of the 
Calcutta High Court, in which it was 
specifically held that when leave under 
this section had been refused by the Dis¬ 
trict Judge, the High Court wa9 com ! 
petent to giant it. No authority lias 
been cited opposed to this and I see no 
reason for differing from the views therein 
expressed. I accordingly hold that I 
have power to grant the leave, and after 
hearing counsel I confirm the order passed 
when I admitted the appeal and grauted 
the leave prayed for. 

Turning now to the order under ap¬ 
peal, it will be seen that it is an extra¬ 
ordinarily confused one. No doubt, these 
proceedings are of a summary nature, but 
the summary manner in which the learned 
District Judge (Lala Diwan Chand) has 
dealt with these objections is, in my opi¬ 
nion, wholly unwarranted. The order 
is a brief one although it disposes of so 
many objections. The objections filed 
by Jugal Kishore on 4th September 1917 
and 10th October 1917 were to the effect 
that the properties therein referred to 
were his exclusive properties. These ob¬ 
jections have not been disposed of at all. 
No reference has been made to them in 
any way and apparently they have been 
dismissed in the general dismissal, but 
svithout any discussion, where the learned 
District Judge says that 

“the net result is that direct descendants of 
Bicbha Lai have not proved the validity of their 
objections, which are dismissed with costs. 

It was clearly the duty of the Court 
below to consider these objections sepa-, 
rately and the failure to do so may have 
resulted in a serious miscarriage of justice. 
His decision with regard to the objections 
filed by Jugal Kishore and Sher Singh as 
to the ancestral nature of the property, 
though somewhat inadequately dealt with 
need not be considered any further, for 
priraa facie the property would be liable. 
Mr. Manohar Lai did not seriously press 
this point. With regard to Baldeo 

(1) [19151 29 I. C 40G. 
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Sahai’s objectors, tbe conclusions arrived 

at are difficult to understand and Mr. 
Mcti Sagar practically had to admit that 
it would necessitate a long dissertation on 
the facts of the case, to he deduced from 
(he documentary and oral evidence on the 
record, to render it at all comprehensible. 
Baldeo Sahai’s objections related to cer¬ 
tain agricultural land, a house in the 
Dhobi Mohallu, a haveli and a baitbak. 

It may be that the ultimate conclusion 
arrived at by the learned District Judge 
is tho correct one, hut from what he has 
written it is difficult to say. The remain- 
ing objections are not tbe subject of ap¬ 
peal and need not be considered. In my 
opinion, tbe order complained of is faulty 
in the extreme and 1 accordingly accept 
tho appeal so far as Jugal Kisboro's ob¬ 
jections as to exclusive ownership are 
concerned and as to Baldeo Sahai’s ob¬ 
jections, tho case will go back to the 
District Judge who will consider these 
objections and write a proper and intel¬ 
ligible order concerning them. 

Mr. Moti Sagai contended that tbe ob¬ 
jectors should not bo allowed any further 
opportunity to produce evidence in sup¬ 
port of their objections on the ground 
that they bad closed their cases in the 
Court below. If, as a matter of fact, this 
contention is correct the learned District 
Judge will not allow them further oppor- 
tunity. If it is not correct, then the 
learned District Judge will exercise his 
discretion in a judicial manner. The 
costs in this Court, so far as the Official 
Receiver is concerned, will follow tho 
event. 

R.M./r.K. Appeal accepted . 

A. I. R. 1919 Lahore 123 

Shadi Lal, J. 

Khem Chand —Plaintiff — Petitioner. 

v. 

Mohammad Yar and others — Defen¬ 
dants—Opposite Parties. 

Civil Revn. Petn. No. 609 of 1918, De¬ 
cided on 11th January 1919, against de¬ 
cree of Senior Sub-Judge, First Class, 
Jhang, D/- 13th February 1918. 

(a) Civil P. C. (1908), S. 115 — Findings 
based on conjectures cannot be accepted. 

Findings cf fact based on conjecturo? and not 
Eupported by ovidonce on the record cannot be 
accepted in revision. [p 123 0 21 

(b) Civil P. C. (1908), O. 41, R. 27 - Ad¬ 
ditional evidence. 

An appellate Court ia not authorized by law 
to admit additional evidence in the absence of 
reasons contemplated by law. [P 123 C 2) 


AR (Shadi Lal, J.) Lahore 123 

(c) Practice—Judgment—Court must bear 
in mind pleadings—Judgment based on mis¬ 
conception of case cannot stand. 

A Court r-hould fceir in miuu the pleading? ol 
the parties and a judgment ba*cd on an en 
niisappr-hen^ionof the case >ot up by a part.* 
cenuot be allowed to stsud. IP ^ 11 

Miikaud Lal Pari for Petitioner. 

Nanak Chand— for Opposite Parties. 

Judgment. —This was an action for 
the recovery of a certain sum of money 
on account of principal and interest 
due on a bond dated 26th August 1912. 
The Munsif Khan Ahmed Khan, while 
re ducing the rate of interest men¬ 
tioned in the bond held that the docu¬ 
ment was for consideration t and con¬ 
sequently he decreed the claim to the 
extent of the principal sum and interest 
thereon at the rate of 12 per cent per 
annum. The plaintiff appealed to tho 
Subordinate Judgo claiming that interest 
as stipulated in the bond should be al¬ 
lowed to him ; and tho defendant pre¬ 
ferred cross-objections praying that tho 
suit be dismissed in toto. The learned 
Judge has held that tho consideration for 
the bond in suit as well as that for tho 
two bonds executed in favour of the 
plaintiff’s father and brother respectively 
wa9 paid to the defendants in lieu of the 
rent due to them by another brother of 
tho plaintiff on a lease granted to him 
for a period of 20 years and that nothing 
was to be paid by the defendants on the 
strength of these bond9 and he has con¬ 
sequently dismissed the suit. 

After hearing arguments on both sides 
I am of opinion that the judgment of 
the learned Judge prooeeds almost entirely 
upon conjectures and does not take into 
account several facts whioh militate 
against the conclusion reached by him. 
It is to be observed that the documents, 
to which the plaintiff was no party, were 
not produced by the defendants in the 
trial Court ; and that it was the Sub¬ 
ordinate Judge who received them for 
the first time in evidence without any 
reason such as is contemplated by law. 
The judgment of the learned Judge does 
not show whether the alleged oral agree¬ 
ment roiled upon by the defendants was 
contemporaneous with the bond in suit, 
and whether S. 92, Evidence Aot, should 
in this case bar the reception of oral evi¬ 
dence to modify the terms of the written 
contract. It is beyond dispute that the 
bond, upon whioh the suit is based, was 
for consideration; and the plea that the 
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defendants were not to pay anything upon 
this bond as well as on the other two 
bonds runs counter to the terms of the 
documents. 

The learned counsel for the petitioner 
points out that the interest alone on the 
sums advanced on the strength of the 
three bonds exceeds the stipulated rate 
ol lent, and there is no reason why the 
creditors should agree to give up the 
entire principal sum advanced by them. 
This is no doubt a circumstance which 
should have been considered but the 
learned Subordinate Judge has made no 
reference to it. Further if the plea of 
the defendants is correct it is perfectly 
clear that they were not entitled to re¬ 
cover rent on the strength of the lease 
granted by them in favour of the plain¬ 
tiff's brother but the»learned Judge him¬ 
self finds that in a suit brought by the 
lessee in the Revenue Court for the re¬ 
covery of the value of the produce against 
his tenants and the defendants the latter 
claimed and were allowed set-off for a 
sum of Rs. 25 on account of the rent for 
one year. The Judge brushes aside this 
fact with the bare remark that this 
could not be otherwise, as the amount 
could not be credited towards the bond 
in face of the lease. Now this is an entire 
misapprehension of the case set up by 
the defendants, as pointed out above; the 
defendants if their version is to bo ac¬ 
cepted, were not entitled to make any 
claim on account of rent and no question 
of set-off' could possibly arise. 

The learned Judge has expressed no 
opinion upon the contention of the plain¬ 
tiff that the defendants paid Rs. 3-6-0 
on the strength of this bond and there cau 
be no doubt that this allegation, if estab¬ 
lished, falsifies the plea that plaintiff was 
not entitled to recover any money on the 
bond. For the reasons stated above I 
accept the application for revision, and 
setting aside the judgment of the lower 
appellate Court remand the case for re¬ 
decision with reference to the foregoing 
remarks. The costs of this application 
shall bo costs in the cause. 

r.M./r.K. Application accejted. 


A. 1. R. 1919 Lahore 124 

Shadi Lal, J. 

Mukandi Lal and others —Defendants 
— Petitioners. 

v. 

Pars .Kaw —Plaintiff—Opposite Partv. 

Civil Revn. Petn. No. £06 of 1918, De¬ 
cided on 22nd January 1919. against 
order of Small Cause Judge, Kasuali. D/- 
27th September 1918. 

(a) Provincial Small Cause Courts Act 
(1887), S. 17 — "At the time of presenting his 
application” are only directory. 

The words “at the time of presenting his ap¬ 
plication" used in S. 17 are merely directory and 
not mandatory. [P 124 C 2] 

(b) Provincial Small Cause Courts Act 
(1887), S. 17—Application to set aside ex* 
parte decree—Court is to direct whether 
security is to be given or deposit is to be 
made. 

The section itself provides that it is for the 
Court to decide whether a deposit should be made 
or security given and the applicant must there¬ 
fore wait for the direction of the Court as to which 
of the two he has to do. [I* 124 C 2] 

Mukand Lal Puri— for Petitioner. 

Kanxcar Narain for Dina Nath Melira 
—for Opposite Party. 

Judgment.— The Judge, Small Cause 
Court, has dismissed the application, pre¬ 
sented by the petitioners for an order to 
set aside a decree passed ex parte against 
them, on the ground that they did not at 
the time of presenting the application, 
either deposit in Court the amount due 
from them or give security for the per¬ 
formance of the decree. Now there is 
some divergence of opinion among the 
High Courts as to whether the words 
"at the time of presenting his applica¬ 
tion” used in S. 17, Small Causes Courts 
Act, are mandatory or merely directory, 
but so far as this Court is concerned the 
matter i3 set at rest by the judgment of 
a Division Bench in Muhamma d Fazal 
Ali v. Karim Khan (l), which lays down 
that the words are merely directory and 
not mandatory. The section itself pro-j 
vides that it is for the Court to decide 
whether a deposit should he mado or 
security given and as pointed out in that] 
judgment it follows that the applicant; 
doe 9 not at the time of making his appli-| 
cation know which of the two ho has to 
do. He must therefore wait for the; 
direction of the Court as to which ho is 

to do. , 

Now in this case the learned Judge 
gave no such direction, and considering 
that the application m ade by one of the 
"(1) (1894) 108 I\ R. 1894, 
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defendants on 27th September 1918 asked 
for a direction I am of opinion that the 
application for for setting aside the ex 
parte decree should not have been dis¬ 
missed in limine. Accordingly I accept 
the application for revision and setting 
aside the order of the lower Court direot 
it to decide whether the defendants 
should deposit the decretal amount or 
furnish security for the due performance 
of the decree and to call upon the defen¬ 
dants to comply with that direction. If 
the direction is complied with the Court 
should then adjudicate upon the applica¬ 
tion for setting aside the ex parte decree. 
I leave the parties to bear their own costs 
in this Court. 

R.M./r.K. Petition accepted. 


A. I. R. 1919 Lahore 125 fl) 

WlLBERFORCE, J. 

Mangal Singh — Defendant— Peti¬ 
tioner. • 

v. 

Hirda Ham — Plaintiff — Opposite 
Party. 

Civil Revn. No. 183 of 1918, Decide! 
on 15th April 1918, from order of Senior 

1917 SG - Amritsar ' D/ - 9fch November 

C . ivi J P - ?■ (1908) ' ° 4 *. R 1-Appeal pre- 

C °| Py u° f ?f C r ee ~ De ' ree "«t 

framed - Appeal .houtd be adjourned till 
copy is produced. 

!'n U0 . a J ,plication t0 » case in 
1?'“ th 5 or, 8in , l Court has omitted to frame a 
decroe Iq such a caw if the appeal is presented 

■honM t «dt? Py d,>0r0, tho n PP°"*te Court 

deel ;. fc n V 0 “W" 1 * «opv of the 

decree ..forthcoming, [P 125 0 21 

BadruddtnKurrshi -for Petitioner. 

OAtman Lai-for Opposite Party 

Judgment.-In thie ease a Munsif 

thaTu e r e0 /°, r R9 ' 48 Wifch the order 

that the deoretal sheet should not he 
prepared until the plaintiff had produced 
a succession cortifioats whioh he was 
ordered to do within two months. No 

there 6 ! • T therofore Prepared and 
!how > D ° mf0rm4t,on 0a fch ° record to 
‘f proparafcion t'H about tho 
middle of August, tho original jad-ment 

April. Meanwhilron 

r ° r »' ---" 

Against this ori," 


quenfcly applied for review, putting in at 
the samo time a copy of the decree sheet 
which he had obtained but this applica¬ 
tion was rejected. Ho now applies for 
revision to this Court. 

It appears to me that there wero many 
material irregularities in the procedure 
of the lower Courts. Tho decree sheet! 
should obviously have been prepare 1 at; 
the time of the judgment The Senior 
Subordinate Judge, considering tho cir- 
cumstances of the case, should also not 
have rejected the appeal hut should have 
adjourned the case until a copy of the 
decree was forthcoming 0.. 41, R. I, 1 
Civil P. C. can have no application in a 
casein which the original Court has care¬ 
lessly omitted to frame a decree, and tho 
Senior Subordinate Judge should have 
taken immediate stops to have the omis¬ 
sion remedied. The case therefore ap¬ 
pears to me a fit one for interference on 
the revisional side and I therefore ac¬ 
cept the application and remand tho case 
to tho Senior Subordinate Judge for dis¬ 
posal of tho appeal on tho merits. Cost9 
to follow tho result. Sbamp-foo to be 
refunded. 

R m./r.k. Petition accepted . 

A. I. R. 1919 Lahore 125 (2) 

Scott-Smith. J. 

Mt Jeewni —Plaintiff—Appellant. 

v. 

Mt .. Alisri and others —Defendants— 
Respondent. 

Second Appeal No. 2602 of 1917, De- 
cidej on 20th January 1919, from decree 
of Dist. Judge, Delhi, D/. 11th July 
1917. 

Decree Execution — Sale — Auction pur¬ 
chaser is m no better position than judg¬ 
ment debtor. 

Au auction-purchaser at a sale in oxeoution of 
a decree is in uo better position in respect of his 
purchase than the judgment-debtor whoso right 
title and interest ho has purohasod. So that 
wuero a judgment-debtor owns a portion of a 
house which is sold in cxocutiou, tho auction- 
purchaser cannot sot up atsUim to the whole of 
the home. (p m Q ,j 

Manohar Lai —for Appellant. 

Shamir Ghand —for Respondents. 

Judgment —The foots of the case out 
of which the present second appeal arises 
are given clearly in the judgment of tho 
lower appellate Court and need not be 
repeated The plaintiff, who is the 
widow of the auotion-purohaser of the 
house id the suit, sued for a declaration 
that she was the owner of the whole 



126 Lahore 


Neki Ram v. Khushi Ram (Chevis, J.) 


1919 


house and her suit has been dismissed on 
the ground that defendant 1 was the 
donee of a 1 3rd shave, a previous appli¬ 
cation by her under O. 21, R. 58, Civil 
P. C., in regard to this 1 3rd share hav¬ 
ing been allowed. The view which the 
lower appellate Court took was that de¬ 
fendant 1 having previously established 
her right to a l/3rd share in the house 
the right, title and interest of Bhiku, 
judgment-debtor, only extended to 2/3rds 
of the property. The purchaser at the 
auction, sale could not bo in a better posi¬ 
tion than the judgment-debtor whose 
right, title and interest he purchased, 
[n my opinion the decision of the lower 
appellate Court is sound, 

Order 21, R. G3, Civil P. C. shows 
that where a claim or an objection is pre¬ 
ferred, the party against whom an order 
is made may institute a suit to establish 
the right which ho claims to the property 
in dispute, but subject to the result of 
of such suit, if any, the order shall be 
conclusive. The order therefore by which 
defendant l’s right was acknowledged is 
conclusive. No doubt the auction pur¬ 
chaser was not a party to those objection 
proceedings but that fact, in my opinion, 
is immaterial. As pointed out in Wood- 
rofTc and Ameer Ali's Civil Procedure 
Code in the notes under O. 21, R. 94, no 
property can bo sold except that which 
belongs to the defendant in the suit. 
What interest of the defendant passes is 
a mixed question of law and fact depend¬ 
ing on the questions what could be sold 
and what was in fact sold. To ascertain 
this, the decree and the whole execution 
proceedings must he looked at. Now, it 
was finally decided that defendant 1 
owned l/3rd share in*the house and Bhiku, 
judgment-debtor, owned 2/3rds. There¬ 
fore the Court had no power to sell more 
than a 2/3rds share. The appeal there- 
fore fails and is dismissed with costs. 

B.M./R K. , Appeal dismissed . 
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Chevis, J. 

Nelci Earn —Plaintiff Petitioner. 

v. 

Khushi Ram —Defendant — Opposite 

^Civil Revn. Petn. No. 501 of 1918, De¬ 
cided on 17th February 1919 against de¬ 
cree of Senior Suh-Judgo, Rohtak, D/- 
19th April 1918. 


(al Evidence Act (1872), S. 102—Suit on 
unregistered bond —Consideration denied— 
Burden of proof is on plaintiff. 

In a suit upon an unregistered bond if the de¬ 
fendant denies consideration, tho onus lies on 
the plaintiff to prove that the bond was executed 
for consideration. |p 12G C 2} 

(b) Evidence Act (1872), S 102, Ulus, (b)— 
Suit on bond — Plea of fraud—Burden of 
proof is on defendant. 

In a ca«e in which there is no dispute as to 
consideration, but the defendant raises the plea 
of fraud according to Illus. (b), S. 102, tho onus 
lies on him to prove the facts which amount to 
fraud. [P 12G C 2) 

Gokal Chand Narang —for Petitioner. 
Shamair Chand— for Opposite Party. 
Judgment. —Plaintiff sues for two in¬ 
stalments and interest due on a bond for 
Rs. 800. The defendant admits execu¬ 
tion of the bond but denies consideration, 
and says plaintiff promised to give him 
the money but did not do so. The onus 
of proving that the bond was executed 
for consideration was placed on the plain¬ 
tiff. The first Court gave him a decree, 
tho learned Subordinate Judge on appeal 
dismissed the suit. Plaintiff applies for 
revision, and it is urged that defendant s 
plea is one of fraud, and so the onns lies 
on him and Illus. (b) S. 102, Evidence 
Act, is referred to. But this, I under-j 
stand refers to a cause in which there i8j 
no dispute as to consideration. If there 
is no consideration, then apart from 
fraud there is no valid contract; if there 
is consideration there is a contract though 
it may be voidable for fraud. There 
may be cases in which the plaintiff may 
fail on both grounds, viz., (l) want of 
consideration and (2) fraud. The general 
rule in India is that laid down in 11 azir 
Singh v. Jai Gopal (l). viz., that when 
a man 6ues on an unregistered document 
such as a bond if the defendant denies 
consideration tho onus lies on tho plain¬ 
tiff. I consider the onu9 was rightly 
placed on the plaintiff in this case. 

This is a revision so I need nob go into 
facts. I will only remark that the at¬ 
tempt to prove by ’oral ovidonce that 
Rs. 9U0 or Rs. 926 was paid to tho defen¬ 
dant in a lump sum in cash is a stupid 
lie, if there really was consideration it 
must have taken tho form of settlement 
of old bahi account. Mr. Gokal Chand 
urges that the Subordinate Judge should 
have found whether there was any con¬ 
sideration at all, and should not have 
confined himself to the question whether 
there was such ca sh consi deration ns 
(1) 1188S] 17 P. R. 1888.“ 
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some of plaintiffs witnesses swore to. I 
can only say that a man who produces 
false witnesses does not deserve the help 
of this Court on the revision side. The 
application fails and is dismissed, but I 
pass no order as to costs. If defendant 
is telling the truth, he was a fool to exe¬ 
cute and deliver the bond without getting 
the consideration. 

R.M./R.K. Application dismissed. 

A. I. R. 1919 Lahore 127 

Rattigan, C. J., and LeRossignol, J, 

Gul Muhatnmad —Defendant—Appel¬ 
lant. 

v. 

Sabz Ali Khan and others— Plaintiff— 
Defendants—Respondents. 

First Appeal No. 144 of 1915, Decided 
on 25th April 1918, from the decree of 
Dist. Judge, Dera Ghazi Khan, D/- 21st 
December 1914. 

(a) Pre-emption — Suit for — Transaction 
purporting to be exchange alleged to be sale 
—Real intention ahould be ascertained. 

Where in a suit for pre-emption it is alleged 
that a transaction which purports on the face of 
it to bo an exchange is in reality a sale, it is tho 
duty of the Court to determine what the real in* 
tontion of tho parties was as opposed to their 
apparent intention. [P 127 0 2] 

(b) Pre-emption—Suit for—Plaintiff must 
definitely establish his connection with ven¬ 
dor. 

The right of pre-emption is a very peculiar 
right which tronches upon the common freedom 
of contract and the plaintiff in a 6uit for pre-emp¬ 
tion must therefore definitely establish his con¬ 
nexion with tho vendor on the basis of which 
he claims to pre-empt. [p 128 C 2] 

Muhammad. Shafi and Abdur Rashid 
—for Appellant. 

Sheo Narain and Manoliar Lai —for 
Respondents. 

Judgment.— On 19th January 1912 
Khair Muhommad and Haidran Khan ex¬ 
changed 1,926 kanals, situated at Mauza 
Rakh Rekh, with Gul Muhammad, who 
gave in exohango about 2.791 kanals of 
other land. On 13th January 1913, the 
present suit to pre-empt was instituted by 
the plaintiff Sabz Ali, who allege! that 
the exchange set forth above was really 
a sale in disguise and he based his claim 
to pre-empt on that sale on the ground 
that he was an heir.of the vendors. The 
only two questions arising in the case are 
whether the transaction was in reality a 
sale and whether the plaintiff has proved 
that his relationship with the vendors is 
such that he is entitled to pre-empt. On 
21st January 1912.1. e., just two days 


after the challenged exchange Khair 
Muhammad and Haidran Khan sold for 
Rs. 13,100 the land taken by them in ex¬ 
change, and this circumstance clearly 
establishes that they had no desire to 
acquire for themselves tho land which 
they purported to have taken in exchange 
and that the cloak of an exchange was 
employed in order to effect the transfer 
of their land to Gul Muhammad without 
exposing him to the risk of an attack by 
a pre-emptor. On behalf of the appel¬ 
lant Mr. Shafi has contended that the 
transaction on tho face of it wa9 clearly 
an exchange and that the Court should 
not go behind the document. But this 
doctrine we are quito unable to accept,! 
and we have no doubt that it is the busi-' 
ness of the Court in every such case fcc' 
determino what tho real intention of the: 
parties was as opposed to tboir apparent 
intention, and in this case we have no 
hesitation whatever in finding that what 
the parties intended in effect was a sale 
and not an exchange. 

The only remainingquestion is whether 
Sabz Ali has established any definite 
relationship with the vendors and after 
oareful consideration of tho evidence and 
the arguments of the learned counsel on 
either 9ide we have come to the conclu¬ 
sion that he has failed in his task. Ho 
has propounded a pedigree-table, of which 
a copy is appended to this judgment, 
according to whioh he and the vendors 
meet in 8th generation in tho alleged 
common ancestor Mirza Khan; and we 
shall now consider tho evidence by whioh 
tho plaintiff seeks to establish this pedi¬ 
gree table. The plaintiff himself has no 
land in Dera Ghazi Khan where the pro¬ 
perty in litigation lies. Ho himself can¬ 
not recite his own pedigree table and he 
states that the pedigree table whioh he 
has propounded was prepared by him at 
his father’s dictation; his father dictated 
to him from memory, yet his father has 
not been called to give evidence. Sardar 
Darehn Kban, who we are satisfied is 
behind the plaintiff in this oase and has 
financed the litigation, is equally unable 
to give the plaintiff’s pedigree table. Not 
only is he unable to give the plaintiff’s 
pedigree tablo but he is ignorant of his 
own, and if a man of his position does 
not know his own pedigree tablo, it is 
surprising that a person of a compara- 
tivdy iow status like the plaintiff 
should be able to obtain any definite evi- 
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dence as to his own ancestry. Mr. Mano- 
har Lai on behalf of the respondents 
contends that it is proved that Mirza 
Khan was the common ancestor of the 
plaintiff and the vendors, and he relies 
on P. Ws, 2, 3, 4, 5, 15 and i6 and also 
upon the defendant’s own witnesses, 
Mohan Khan, Sardar Mehrab Khan and 
Sardar Gauhar Khan. 

P. \V. 2, Khair Muhammad Khan, is 
one of the vendors, but beyond saying that 
that Sabz Ali, the plaintiff, is his collate¬ 
ral he gives little aid, for he is unable to 
give the names of the plaintiffs’ ancestors, 
or to state how many generations the 
plaintiff is removed from him. Mehran 
Khan, P. W. 3, makes a similar state¬ 
ment and Jia Khan, P. W. 4, doe9 not 
advance us any further. The same may 
he said of Dad Muhammad, P. W. 5. P. 
Ws. 15 and 16 give evidence in greater 
detail, but it is significant that they 
appeared before the Court and gave evi¬ 
dence four weeks later than the earlier 
witnesses, and in that interval they had 
had ample opportunity for improving 
their memories. However that may be, 
Muhammad Bakhsh’s evidence does not 
quite tally with the pedigree table pro¬ 
pounded by the plaintiff, and it is sur¬ 
prising that though he can remember his 
•own pedigree table for only four genera¬ 
tions back, he is able to remember the 
plaintiff’s pedigreo table for eight genera¬ 
tions back. Pir Baksh, witness 16. ap¬ 
pears to be a man of no substance and he 
admits that he stayel with Sardar Darohn 
Khan for two nights before ho gave his 
evidence. His evidence consists of a 
string of name3, but even his account 
does not exactly tally with the pedigree 
table propounded by the plaintiff. 

Turning now to the evidence for the 
defendants, Moman Khan states that 
Mazar Khan is the ancestor of Sabz Ali 
in the fifth or sixth degree of relation¬ 
ship, but it is obvious that his knowledge 
of details is unreliable, for Sabz Ali in 
his pedigree table mentions no Mazar 
Khan, though he does 3how a Mirza Khan 
in the eighth degree. This witness has 
clearly no accurate knowledge of the 
ancestry of the plaintiff and the vendors. 
Sardar Mehrab Khan, Sardar Bahadur, 
Tummandar of Bugti, and also Khan Ba¬ 
hadur Sardar Gauhar Khan, likewise 

Tummandar, both stated that there was 

some relationship between the ven¬ 
dors and the plaintiff, but their relation- 
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ship was a very remote one and they are 
unable to give any details. The alleged 
relationship is supported by no document¬ 
ary evidence at all, aud we have to con¬ 
sider whether the very remote and 
shadowy connexion that has been esta¬ 
blished between the vendors and the 
plaintiff is sufficient for holding that 
plaintiff is entitled to a decree to pre¬ 
empt. Were the plaintiff in this suit 
attempting to prove his right to succeod 
to the vondors’s property as their heir, 
wo doubt whether the evidence produced 
by him would he deemed sufficient to 
secure his success. It is probable that 
thero is some remote connexion between 
the plaintiff and the vendors, but tho . 
links of that connection have not been 
definitely established and if such indefi¬ 
nite evidence wero accepted as proof of 
relationship then it would be impossible 
to draw the line, for if all men are des¬ 
cended from Adam then all men are heirs 
to all their fellows. As stated above we 
do not think that such a shadowy con-j 
nexion would suffice to secure a decree 
for the plaintiff in a case of succession 
and a fortiori in a suit to pre-empt, i. e., 1 
to enforce a very preculiar right which 1 
trenches upon the common freelom of 1 
contract, wo hold that such evidence is 
inadequate. For these reasons we find! 
that the plaintiff has uot established any 
definite relationship with tho venlors 
such as would entitle him to a decree to 
pre-empt on their sale and we accept tho 
appeal and dismiss the suit, hut though 
the plaintiff has conducted his case in a 
disingenuous manner and has been acting 
as the tool of Sardar Darehn Khan, we 
direct that the parties should bear their 
own costs throughout, because we are 
thoroughly satisfied that what purported 
to be an exchange of land between the 
vendors and Gul Muhammad was in re¬ 
ality a sale, and that their contrivance 
fomented and promoted litigation, 

R.M./R.K. Appeal accepted. 

A. I, R. 1919 Lahore 128 

WlLBERFORCE, J, 

Mansa Ram and another— Convicts 
Petitioners. 

v. 

Emperor —Opposite.Party. 

Criminal Revn. Petn. No. 1143 of 
1918, Decided on 26th November 1»1». 
from order of Disb. Magistrate. Ambala, 
D/- 10th April 1918. 
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Rangi Ram v. Gangu (Rafctigan, C. J.) 


Penal Code (1860), S. 323—Finding that 
(here was mere altercation and squabble 
between parties—Accused should be acquit¬ 
ted. 

On an appeal from a conviction under S. 323, 
the District Magistrate found that there was pro¬ 
bably an altercation and squabble between the 
parties aud that oDly a technical offence had 
been committed: 

Held : that on this finding the accused should 
have been acquitted. [P 129 C 1] 

Nand Lai —for Petitioners. 

Judgment. —The applicants in this 
case wero convicted of an offence of caus¬ 
ing hurt under S. 323 and sentenced to 
imprisonment for one week and a fine of 
Rs. 40 each. The District Magistrate 
on appeal held that there was probably 
an altercation and squabble between the 
parties and that only a technical offence 
had been committed and reduced the 
sentences to a fine of Rs. 5 each. The 
conviction under S, 323 was maintained. 

Counsel for the applicants rightly 
urges that on the finding of the District 
Magistrate ho should have proceeded to 
acquit, as he held that no offence under 
S, 323 had been committed. Agreeing 
with this contention I accept the appli¬ 
cation for revision and acquit the appli¬ 
cants. Fines, if realized will bo refunded. 

R.M./R.K. Petition allowed 
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Rattigan, C. J. 

Rangi Ram Defendant—Appellant. 

v. 

Gangu and others —Plaintiffs — Ropon 
dents. 

Second appeal No. 1970 of 1917, Deoi 
dod on 14th May 1918, from dooree o 
Dist. Judge, Hoshiarpur, D/- 2nd Mai 
1917. 

Civil P. C., (1908), S«. 46 and 73-C, attach 
ing house of judgment-debtor in executioi 
of decree R another decree-holder apply 
mg for ratable • distribution—C. .ubse 
quently certifying that his decree it satisfie< 
out of Court R directed to take further pro 
ceedingi in execution—Property sold ii 
meanwhile by judgment-debtor—Aliena 
tion by judgment-debtor is not void. 

C y a docree-holdor, attached a houso belon R 
mg to hie judgment-dabtDr in execution of hi: 

, re ®; another decree-holder, applied fo 
rateable distribution of the asset. Sabsequontb 

hia docre0 had been sa 

f„ 0 ( K ° £ 0ou l‘- ttnd R - wa9 directed U 
take furthec proccedmgi in execution in tb. 
Ocijtt Bhioh had passed the decree in his favour 
Meanwhile the judgment-debtor had sold th. 
house to tho plaintiffs: 

Held: that CVdecree having been satisfied b- 

bv y h?m a dld U n°t f°° a ,u th ®, attttat "nent offooted 
by him did not fruotlfy and that therefor. 

1919 L/17 & 18 ' 


could not contend that the alienation made by 
the judgmeut-debtor in favour qf the plaintiffs 
was void as aginst him. [P 190 C 1] 

Gokal Ghand Narang —for Appellants. 

Nan ale Chand —for Respoudents. 

Judgment. —On 4fch November 1912 
Rulia Ram obtained a decree for 
Rs. 2!2-8-0against Bani.and on tho latter’s 
death he took out execution of his decree 
on 24th August 1913 against Mt. Indo, 
judgment debtor’s widow. On the re¬ 
marriage of Mt. Indo, Haku was made 
legai representative of the deceased Bani 
and execution proceeded against him. 
The house now in suit had been attached 
by another creditor (Rai Chand) of the 
deceased Bani, and had been sold in execu¬ 
tion of decree on 20th August 1913. This 
sale was subsequently set aside on 15th 
October 1913, but the house was re-at- 
tached by Rai Chand on 15th November 
1913. On 4th May 1914, Rai Chand certi¬ 
fied the Court that his decree had been 
satisfied and on the same date the Court 
passod an order setting aside the attach¬ 
ment of the house. While the attach¬ 
ment was still subsisting Rulia Ram had 
applied under S. 73, Civil P. C., for 
rateable distribution of assets and on the 
adjustment of Rai Chand’s decree, Rulia 
Ram was directed to take further proceed¬ 
ings in execution in the Court which 
passed the decreo in his favour. On 26th 
April 1914 and 3rd May 1914 by two 
separate dood9 Haku sold the house to 
the present plaintiffs. He died shortly 
afterwards and Rulia Ram applied for 
several persons to be brought on tho re- 
oord of the execution proceeding as his 
representatives. Two of these persons 
appeared and stated that they were not 
the representatives of the deceased, and 
Rulia Ram thereupon elected to proceed 
without bringing any representatives of 
the deceased on the record. 


ihe questions that ari9o in this second 
appeal before me are: 

'll) Wbothor tho salo by Haku to plaintiffs 
which was made at a time whou tho houso was 
undor attachmont at tho instanoo of Rai Chand 
is void under S. 64. Civil P. O., against Rulia 
Kam and his representatives, inasmuch as Rulia 
Ram had prior to tho salo, applied for rateable 
distribution of assets undor S. 73. Civil P n 
and (2) NVhother S. 47, Oivil P. 0., la a bit to 
tho present suit.” C t0 

Ab regards the first question therulinfl 
of the Full Bench of the Madras High 
Court reported as innatnafot Chettilr 
v. Palamalai Pillaj (l) j B j D m y 0 pim 0n 

(1) [1917] 41 Mad. 265=43 I. O. 589 (P.B.) 
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a conclusive authority against the ap¬ 
pellant’s contention. The attachment 
was effected by Rai Chand but it did 
not fructify inasmuch as Rai Chaud’s 
decree was satisfied by payment out of 
Court and the attached property was 
consequently not brought to sale in execu¬ 
tion of decree. Under these circum¬ 
stances Rulia Ram cannot contend that the 
alienation made in favour of the plain¬ 
tiffs is void as against him. The second 
question has been fully considered by the 
Courts below that it is only necessary 
for me to say that I entirely agree with 
their conclusion. The plaintiffs were 
not made representatives of the judg¬ 
ment-debtor in the execution proceedings, 
and I fail to see how they can be held 
barred from preferring the present suit 
by the provisions of S. 47, Civil P. C., 
Mr. Gokal Chand Narang asked mo finally 
to consider the finding of the lower Courts 
with regard to the questions whether 
consideration had been proved or not, 
but it is not for this Court on second 
appeal to deal with questions of fact 
depending for their determination on the 
evidence of witnesses which has been 
fully considered by the Courts below. 

I accordingly reject this appeal with 
costs. 

r.M./r.K. Appeal rejected. 


A. I. R. 1919 Lahore 130 (1) 

Rattigan, C. J. 

Solakhan Mai— Plaintiff—Petitioner. 

V. 

Ali Balchsh and another-' Defendants 
—Opposite Parties. 

Civil Revn. Potn. No. 352 of 1918, 
Decided on 24th -January 1919, against 
decree of Munsif, First Class, Jullundur, 

D/- 19th November 1917. 

Civil P C., (1908!, O. 2, R. 2 —Mortgaged 

property leased to mortgagor—Suit on mort¬ 
gage dismissed as time barred — Subsequent 
suit for rent is not barred. 

Plaintiff sued for recovery of rent. it 
appeared that he had obtained a mortgage from 
the defendant and had subsequently et out the 
premises to him. The Court dismissed the suit on 
the preliminary ground that an earlier suit by 
the plaintiff for recovery of the mortgago monty 
bad been dismissed as time-barred : 

netd : that the plaintiff s right to recover rent 

was dependent on a contract made by him sub- 
gequently to the mortgage in his favour, and 
tbit tbciefore the mere dismissal of the previous 
suit for l e mortgago money ootiW not debar 
him from claiming rent. U ^ *1 


Jagan Nath —for Petitioner. 

Badruddin Kureshi — for Opposite 
Parties. 

Judgment.— The Small Cause Court 
has dismissed the plaintiff’s 9uit on the 
preliminary ground that a previous suit 
by him to recover the money due on his 
mortgage was dismissed as time-barred. 
The present suit is one for rent and it 
appears that on the very day on which 
plaintiff’s suit for his mortgage money 
was dismissed, a previous suit by him 
for rent from the defendant was decreed 
in his favour. I cannot agree that the 
mere dismissal of the suit for the mort¬ 
gage money can affect plaintiff’s right to 
recover rent, which is dependent on a 
contract made by him subsequently to 
the mortgage in bis favour. I accord¬ 
ingly accept this petition and setting 
aside the order of the lower Court, I re¬ 
mand the case for determination in accor¬ 
dance with law. 

r.m./r.k. Petition acceptelt. 


A. I. R. 1919 Lahore 130 (2) 

Shah Din, J. 

Daulat Ram —Defendant—Appellant. 


v. 

Gadi Ram and another — Plaintiffs — 
Respondents. 

Second Appeal No. 2100 of 1917, De¬ 
cided on 17th April 1918, from decree of 
Addl. Dist. Judge, Multan, D/- 24th 
April 1917. 

(a) Civil P. C. (1908), O. 21, Rr. 97 and 99 
— Application under O. 21, R. 97 dismissed 
under R. 99—Court has no jurisdiction to 
desist person in whose favour order is passed 
to bring regular suit to establish right— 
Suit is not governed b)f Art. 2, Sch. 2, Lim. 
Act. 

Where an application under R. 97, 0. 21, Civil 
P. C is dismissed under R. 99 of the order, tho 
Court has no jurisdiction to direct tho person 
in whoso favour tbe order is passed to bring a 
regular suit to establish bis rights, aud a suit 
brought by such a person is not governed by 
Art. 11, Scb. 1. Lim Act. IP 131 0 1] 

(b) Civil P. C. (1908), S. 100—Finding that 

house is dbarmasala, dedicated to public 
use is one of fact. , 

The finding of lower appellate Court that a 
house is a dbarmsala and has been dedicated to 
public, religious or cbaritablo uses is one of fact 
and cannot bo disturbed in second appeal. 


Durga Das— for Appellant. 

Rajindar Parshad— for Respondents. 

Judgment.—The facts of this case 
are very fully given in the judgment of 
the District Judge and it is unnecessary 
to repeat them here. The first point 
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urged by the defendant appellant’s plea¬ 
der is that the suit of the plaintiffs res¬ 
pondents is barred by limitation under 
Art. 11, Sob. 1, Lim. Act. In this con¬ 
nexion it is argued that the order of the 
Mutisif, dated 30th March 1915, on the 
application of the appellant, dated 27th 
January 1915, directed the Hindu Pan- 
chayat of Karor, which was represented 
by the persons who were offering resis¬ 
tance to the appellant in obtaining pos¬ 
session of the house in dispute, to bring 
a regular suit to establish their rights; 
and that since the present suit was not 
brought under R. 103, O. 21, Civil P. C. f 
within the period of one year laid down 
by Art. 1L, Lim. Act, the suit is barred 
by time. 

This argument is based upon a miscon¬ 
ception of the order of the Munsif, dated 
30th March 1915. By that order the 
application of the appellant, dated 27th 
January 1915, was dismissed, and the 
'order was clearly passed under R. 99, 
0. 21. Such being the case, the Munsif 
had no jurisdiction to direct the persons 
in whose favour the order in question 
was passed, or the Hindu Panchayat of 
Karor, to bring a regular suit to establish 
their rights; and R. 103 of the said order 
has no application whatever to the case. 
It is therefore clear that the present suit 
is not birred by Art. 11, Lim. Act. 

The question of res judioita raised in 
the third ground of appeal was not 
argued before me and need not therefore 
be decided. On the merits of the case, 
I bold, on the authority of Sant Das v. 
Ram Bai (l), that the finding of the Dis¬ 
trict Judge that the house in dispute is a 
dharmeala and has been dedicated to 
public, religious or charitable uses is one 
of fact and cannot be disturbed in second 
appeal. The facts of this case are • very 
similar to those of the case cited ; and 
even if the question involved were one of 
law, I entirely agree with the District 
Judge that, upon the material on the 
record, it must be held that the house in 
dispute has been made by user, if not by 
express dedication, a dharmsala, and can¬ 
not be treated as private property. 

. The onl y othor Point argued before me 
is one raised in the tenth ground of 
appeal; but this ground of appeal is 
identical with the fifth ground taken be¬ 
fore the District Judge, as to which that 
officer has noted in hia iudqmAnfr that it 
Hi) U918J 88 P. R, 10ie=20 I. 0. 295. 
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was not touched upon at all in argument 
before him. I cannot therefore allow 
the appellant to raise it in this Court. 

The appeal fails and is dismissed with 
costs. 

R.M./R K. Appeal dismissed. 

A. I. R. 1919 Lahore 131 

Scott-Smith and Martineau, JJ. 

Bhan Singh and others — Plaintiffs— 
Appellants. 

v. 

Jagat Singh and others — Dofendant 9 — 
Respondents. 

Miso. Second Appeal No. 808 of 1918, 
Decided on 5th August 1918, from order 
of Add!. Dist. Judge, Amritsar, D/- 15th 
December 1917. 

Punjab Land Revenue Act (17 of 1877) 
S. 158 —Partition of holdings held for fixed 
terra —Revenue Court has exclusive juris¬ 
diction. 

Under S. 158 (2) (17), a civil Court has no 
jurisdiction to entertain a suit for partition of 
agricultural land brought by a tenant holding 
for a fixed term. Such a claim must be mado 
in a Revenue Court. [p 131 q 2 ] 

Gokal Chand Narang— for Appellants. 

Lai Chand Khosla —for Respondents. 

Judgment — Sawan Singh, one of the 
joint owners of certain land, leased his 
share to the plaintiffs for six years. The 
plaintiffs got a decree for joint posses¬ 
sion and obtained formal possession in 
execution. In the present suit they ask 
for a decree for actual possession by 
partition. The lower Courts havo con¬ 
curred in holding, that the civil Court 
has no jurisdiction, and the question is, 
whether that decision i9 corroct. The 
contention on behalf oi the plaintiffs ap 
pellants is that they are neither owners 
of the land nor ocoupancy tenants and 
therefore cannot apply to the Revenue 
Officer for partiton under S. Ill, Land 
Revenue Act, that their only remedy is to 
sue in the civil Court, and-’that the olaims 
for partition referred to in S. 158 (2)(17) 
Land Revenue Act, in regard to which 
the jurisdiction of the civil Court is 
ousted mean only such claims as a Re¬ 
venue Officer oan dispose of. We agree 
that plaintiffs are not owners of the land 
since they are tenants under Sawan 
oingh, and the term “ landowner'* as 
defined in S. 3 (>>), Land Revenue Act 
does not inolude a tenant. 

But as regards the second point, there 

iir h >i n \ ia ? L (i7) - s - 158 ^ 

that that olause inoludes only those 
olaims for partition which a Revenue 
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Officer is empowered to deal with under 
Ch. 9. The words used are '' any claim 
for partition of an estate, holding or ten¬ 
ancy ” without any qualification. The 
appellants’ contention appears at first 
sight to bo supported by the words 
“ and iu particular,” which occur just 
before sub-S. (2). Sub-S. (l) provides 
that a civil Court shall not have juris¬ 
diction in any matter which the Local 
Government or a Revenue Officer is 
empowered by this Act to dispose of, or 
take cognizance of the manner in which 
the Local Government or any Revenue 
Officer exercises any powers vested in it 
or him by or under this Act. Then 
come the words “ and in particular ” 
followed by sub S. (2), “ a civil Court 
shall not exercise jurisdiction over any 
of the following matters, namely, etc.” 

If the words ’ and in particular” im¬ 
plied that the specific matters enumera¬ 
ted in the various clauses of sub-S. (2) 
are all included in the general class men¬ 
tioned in Sub-S. (1), the appellants’ con¬ 
tention would be correct. But we think 
that this was nob the meaning. Had the 
intention been to subordinate the words 
"a civil Court shall not exercise jurisdic¬ 
tion over any of the following matters 
and the 23 clauses which follow to sub- 
S. (1), it would have been natural to 
include them in that sub-section. The 
fact that they were not so included, but 
form a separate sub section, would show 
that they are to be treated as indepen¬ 
dent of, and not as subordinate to sub- 
S. (l). Although cases coming under 
mcst, if not all, of the clauses of sub- 
S. (2) would ordinarily also fall within 
the general category described in sub- 
S. (l), it is not necessary that they 
should do so. 

With regard to partition cases in par¬ 
ticular, we think it would be very im¬ 
probable that it could have been inten¬ 
ded that, whilst a claim for partition of 
agricultural land when made by a land, 
owner or an occupancy'tenant should be 
dealt with only by a Revenue Officer, 
the civil Court should have jurisdiction 
to dispose of such a claim when made 
by a tenant holding for a fixed term. 
The reason for the omission to provide 
in S. Ill that an application for parti¬ 
tion might bo made to a Revenue Officer 
by a tenant holding for a fixed term was 
probably, not that it was thought pro¬ 
per to reserve to the civil Court juris¬ 


diction in respect of a claim made by 
such a tenant, but that it was considered 
that such a tenant should not be entitled 
to apply for partition at all. We there¬ 
fore hold that the Courts below are right 
in deciding that the civil Court has no 
jurisdiction in the present case and wo 
dismiss the appeal with costs. 

R.M./R.K. Appeal dismissed. 

A. I. R. 1919 Lahore 132 

Martineau, J. 

Bala Parsliad-Sarni Mai— Defendant 
—Appellant. 

v. 

Jaicala Dat-Bam Kanivar — Plaintiff 
— Respondent. 

Second Appeal No. 1067 of 1918, Deci¬ 
ded on 2nd January 1919, from the 
decree of Dist. Judge, Delhi, D/- 2nd 
December 1917. 

Contract Act (1872), S. 23—Vendee can¬ 
not claim commission — Such contract is 
against S. 23. 

A person making a purchase of goods on his 
own behalf is not entitled to claim commission, 
such claim being unlawful, immoral and opposed 
to public policy. IP 1*^2 C 2] 

Hup Bam—lor Appellant. 

Mahesh Das—lor Respondent. 

Judgment. —The plaintiff has been 
given a decree for money due for the 
price of goods sold by him to the defen¬ 
dant, and the only question in this ap¬ 
peal is, whether the latter is entitled to 
deduct commission. The lower appel¬ 
late Court has held, following Madho 
Bam v. Badr-ud-din (l), that ho is not. 
The ruling followed by the learned Dis¬ 
trict Judge appears to bo in point. 
What the defendant is claiming is not 
brokerage, but it is immaterial what 
name is given to it. Ho bought the 
goods, so far as the record shows, on his 
own account, and as has been held in the 
case cited above, a claim by him for com¬ 
mission on such purchases is unlawful 
as being immoral and opposed to public 
policy. Even if the plaintiff used to pay 
commission before, the defendant cannot 
legally claim that it should be deducted 
from the preie. I dismiss the appeal 

with costs. . , 

R.M./R.K. Appe al dismissed . 

(1) [1910] 91 P.R.l910=3 I. C. 317. 
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Martineau, J. 

Chanan Mal and others Defendants 
—Appellants. 

v. 

Mela Bam and another — Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 2673 of 1918, De¬ 
cided cn 10th February 1919, from de¬ 
cree of Senior Sub-Judge, Jnllundur, 
D/- 9th May 1918. 

Limitation Act (1908), Art. 142—Suit for 
possession by mortgagee against strangers 
Art. 142 applies and not Limitation Act 
(1908). Art. 135. 

Article 135, Sch. 1, Lim. Act, applies only to 
a suit by a raortgagoo against the mortgagor 
or a person deriving title from the mortgagor. 

IP 133 C 2; 

J. and P., two brothers owned a house. P. 
mortgaged his half share without possession to 
the plaintiff in 1393. Iu 1897 ho executed an¬ 
other deed reciting that possession was given to 
the mortgagee on account of default in pay¬ 
ment of interest on the first mortgage. In 1915 
defendant had the whole house sold in execu¬ 
tion of a decree obtained against J. and his sons 
and purchased it himself. He and his 6ons 
having takon possession of tho whole house 
plaintiff brought the present suit for possession 
of tho half share mortgaged by P: 

Held:»{ 1) that the suit was governed by 
Art. 142, Sch. 1, Lim. Act and not by Art. 135 
and was within time; [P 133 C 2] 

(2) that tho possession of tho plaintiff was to 
b3 presumod from the. fact that he was a co¬ 
sharer in the house with </., who wa9 in posses¬ 
sion, [P 134 0 1) 

Govind Das—for Appellants. 

Jagan Nath —for Respondents. 

Judgment. —The house in dispute be¬ 
longed to two brothers, Pohlu and Jhandu. 
Tho plaintiff Mela Ram is a mortgagee 
of Pohlu’s half share under a deed ex¬ 
ecuted by Pohlu in 1893 and an addi¬ 
tional deed executed in 1897. The first 
mortgage was without possession but the 
second deed recited that possession had 
been given to the mortgagees (Mela Ram 
and one Dhirta Ram) on account of default 
in payment of interest on the first mort¬ 
gage. In 1915 Chanan Mal, defendant 1. 
had the whole house sold in execution of 
a decree obtained against Jhandu and his 
son and purchased it himsolf. He and 
hie sons afterwards took possession of 
the whole house and in consequence 
Mela Ram and his brother brought the 
present suit for possession of the half 
share that was mortgaged by Pohlu. 
The first Court dismissed the suit as 
barred by limitation under Art. 135, 
Soh. 1, to Lim. AqJ, but on appeal the 
learned Senior Subordinate Judge has 


held that as the suit is not brought 
against the mortgagor or his representa¬ 
tive Art. 135 does not apply and he has 
given the plaintiffs a decree. 

The defendants have filed a second 
appeal in thi9 Court and it is contended 
on their behalf that the lower appellate 
Court is wrong iu holding that Art. 135 
applies only to a suit against the mortga¬ 
gor. My attention has been drawn to 
p. 425 of Rustomji's Law of Limitation 
Edn. 2, where the learned author notes 
that whilst Art. 146 expressly refers to 
a suit for recovery of possession from tho 
mortgagor Art. 135 seems to be applica¬ 
ble to a 9uit against tho mortgagor or 
any body else. It is true that it is not 
expressly stated in Art. 135 that the 
suit referred to therein is one against 
the mortgagor but tho view that that 
article was meant to apply generally to 
any suit by the mortgagee for possession 
of the mortgaged property would lead to 
manifest absurdities. For instance in 
the present case even if the plaintiffs 
were in possession of tho mortgaged pro¬ 
perty from the date of tho mortgage up 
to the time when Chanan Mal took pos¬ 
session after his purchase their suit 
would, if tho contention put forward by 
oounsel for the appellants were correct, 
be barred under Art. 135 because 12 years 
had elapsed since tho mortgagor’s right 
to possession determined. In faot, if wo 
were to accept the theory advanced by 
counsel for the appellants it would not 
have been necessary for Chanan Mal to 
purchase the property or have even a sha¬ 
dow of a title fco*it but bo or any one ol9o 
oould have taken foroible possession and 
have successfully resisted the plaintiffs’ 
claim by pleading that the time pres¬ 
cribed in Art. 135 for a suit by the 
mortgagee had expired. Obviously such 
a state of things could never have been 
intended and I have no hesitation in hold¬ 
ing in agreement with the lower appel¬ 
late Court that Art. 135 applies only to 
a suit by the mortgagee against the 
mortgagor or a person deriving title from 
the mortgagor and therefore does not ap¬ 
ply to the present case which is governed 
by Art. 142. 

The only other question is whether 
the plaintiffs have been in possession 
within 12 years of the suit. The lower 
appellate Court has referred to certain 
documents as showing that the plain¬ 
tiffs' possession was admitted. It is 
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argued for the appellants that these can¬ 
not be relied upon as acknowledgments 
giving fresh starting points for limita¬ 
tion under S. 19, Lim. Act, because they 
were not specifically mentioned in the 
plaint. But without going into this 
point, I think that the plaintiffs’ posses¬ 
sion is to be presumed from the fact that 
they were cosharers in the house with 
Jhandu, who was in poesession. It is 
jnot suggested that Jhandu did any act 
by which he set himself up as exclusivi 
owner of the house and consequently his 
possession must be regarded as the pos¬ 
session of the plaintiffs also. I hold that 
the suit is within time and the decision 
of the lower appellate Court is correct. 
The appeal is dismissed with costsi 
R.M./R.K. Appeal dismissed. 


A. I. R. 1919 Lahore 134 (1) 

Chevis, J. 

Shadi Ram —Convict—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. N. 7 of 1919, Decided 
on 31st January 1919, from order of Sess. 
Judge, Ludhiana, D-/ 4th October 1918. 

Penal Code (45 of 1860), S. 448-Crimi- 
nal trespass—Mortgagee putting lock on 
premises is not guilty. 

Two brothers R. and M. owned a house. R. 
mortgaged it with possession to the accused, 
while M. leased it to the complainant and put 
him in possession. During the temporary absence 
of the complainant the accused, who wauted to got 
possession of the house as mortgagee, put a lock 
on the house: 

Held: that ho was not guilty of criminal tres¬ 
pass and that the matter was ono for the civil 
Courts to deal with. [P 131 C 1] 

Jagan Nath —for Petitioner. 

Judgment. — The petitioner Shadi 
Ram has been convicted under S. 448, 
I. P. C., aud sentenced to a fine of Rs. 50. 
The facts appear to be as follows: The 
house in question belonged to two bro¬ 
thers, Ramdas and Mulkraj. Ram Das 
mortgaged it with possession to Shadi 
Ram and Mulkraj leased it to Pohlo Mai, 
who is complainant in the present case. 
Pohlo Mai was in possession, but during 
his temporary absence Shadi Ram who 
wanted to get possession as mortgagee, 
put a lock on the house. This was an 
irregular act, but putting aside the ques¬ 
tion whether affixing a lock can be regar¬ 
ded as an entry, I do not think it is a 
case of criminal trespass. It seems to 
mo a matter for tho civil Courts to deal 


with. I9etasidetheconvictionand sentence 
and order the fine if paid to be refunded. 

R-M./r.k. Conviction set aside . 

A. I. R. 1919 Lahore 134 (2) 

Chevis, J. 

Rahmat Beg— Plaintiff—Appellant. 

v. . 

Mt. Shah Begam and others —Defend¬ 
ants—Respondents. 

Misc. Second Appeal No. 1471 of 1917, 
Decided on 29th April 1918, from order 
of Addl. Dist. Judge, Lahore, D/- 20th 
March 1917. 

Restitution of Conjugal Rights—Value of 
suit Rs. 200 for court-fee and Rs. 1000 
for jurisdiction—Prayer for injunction need 
not be separately valued. 

The valuation of a suit for restitution of con¬ 
jugal rights in which the plaintiff asks for a 
decree against the other party to tho alleged 
marriage either alone, or with other defendants, 
is Rs. 200 for purposes of court-fee and Rs. 1,000 
for purposes of jurisdiction. In such a suit the 
claim for an injunction against the relatives of 
the wife is merely an ancillary and incidental 
relief and need not be separately valued. 

[P 134 C 2; P 135 0 1] 

Mohsin Shah —for Appellant. 

Niaz Ali —Respondents. 

Judgment. — This is a suit by a 
husband who claims a decree against his 
wife for restitution of conjugal rights, 
and an injunction against her father, 
mother and two brothers restraining 
them from preventing her return to him. 
The first Court having decreed the claim 
the wife appealed to the District Judge, 
and on her behalf it wa9 urged that as 
the value of the decree for resitution 
alone was Rs. 1,000. the value of tho 
whole suit including tho injunction must 
be over Rs. 1,000, and so the case was 
beyond the jurisdiction of the first Court 
and the plaint was understamped. The 
learned District Judge held these ploas 
sound and reverse! the first Court s 
decree and ordered the plaint to be re¬ 
turned for presentation to a Court of 
competent jurisdiction after making up 
stamp. The plaintiff appeals to this 
Court, the wife’s mother is now dead, so 
I strike her name off the record. I think 
the learned District Judge is wrong. Mt. 
Bhani v. Bansi (1) is an authority for 
holding that the claim for an injunction 
is merely an ancillary and incidental re¬ 
lief. Further I note that in the rule9 
made by the Chief Court with the sanc¬ 
tion of the Local G overnment, wo find;. 

( 1 ) [1916] sJl~67l002. 
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“suits in which the plaintiff in the plaint asks 
for a decree against tbeother party to the alleged 
marriage, either alone or with other defendants, 
for restitution of .coujugal rights;” 
are valued at Rg. 200 for purposes of 
court-fee and at Rs. 1,000 for purposes 
of Suits Valuation Act and PunjabCourts 
Act. Now nobody but the wife herself 
can restore the conjugal rights so as 
against other defendants to such a suit 
the claim could only he for an injunction. 
The learned pleader for the respondents 
points to S. 7, Cl. 4 (d), of the Court-fees 
Act, but that relates to suits in which 
the main relief i9 an injunction. I hold 
that the first Court had jurisdiction to 
try the case, and that the plaint is suffi¬ 
ciently stamped. I therefore accept this 
appeal and reversing the District Judge's 
decision I return the case to him for 
decision of the appeal on the merits. 
Stamp on appeal bo this Court to be re¬ 
funded; other costs in this Court to 
follow the event. 

R.M./r.k. Appeal accepted . 

A. I. R. 1919 Lahore 135 

SRADI LaL AND WlLBERFORCB, JJ. 

Mt. Khadija —Defendant—Appellant. 

v. 

Mt. Fidya Tuz Zohra — Plaintiff— 
Respondent. 

Second Appeal No. 2899 of 1917, Deci¬ 
ded on 22nd May 1918, from the decree 
of Disb. Judge, Karnal, D/- 24th August 
1917. 

Minor — Decree agiinit — Decree passed 
after attaining majority—Suit to set aside 
decree is not maintainable. 

Ac infant is octitlod to impeach a docree 
passed against him by a separate' suit, provided 
he establishes that uis guardian has been guilty 
of fraud or gross negligence in allowing the 
decroe to bo passed against him. 

The right to bring a s separate suit to set aside 
a previous decision,cannot however bs claimed 
by a person who though an infant during part 
of the proceedings, had attained majority at the 
time of the judgment. IP 135 0 21 

Nanak Ghand and Niaz Ali —for Ap¬ 
pellant. 

Fazl-i.Hussain —for Respondent. 

Judgment. This second appeal ari¬ 
ses out of an action brought by the res¬ 
pondent Mt. Fidya for setting aside a 
decree obtained against her by the ap. 
pellant Mt. Khadija on 28th April 1916. 
The allegations, on which the plaintiff 
seeks to avoid the consequences of that 
decree, are that she wa9 treated to be a 
major, though she Was, as a matter of fact, 
a minor up to 12feh April 1916, on whioh 
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date she attained the age of majority; 
and that the decree was the result of 
collusion between her agent Muhammad 
Askari and the then plaintiff. The Dis¬ 
trict Judge finds that Mt. Fidya attained 
majority on 12th April 1916; and holds 
that " in view of the fact that nearly 
all the proceedings had ended during 
minority of plaintiff" 9he is entitled to 
maintain the present suit. It is beyond 
dispute that on the date, on which the 
decree was passed against her, Mt. Fidya 
was not only represented to be, bub was, 
as a matter of fact, an adult. It is clear 
that during the proceedings of the suit 
which resulted in the decree she was all 
along treated as a major, and indeed she 
appointed her 6rst cousin Muhammad 
A9kari to defend the suit, and also signed 
a power of attorney in favour of a 
pleader. 

The crucial point for determination is 
whether the plaintiff is entitled to bring 
a separate suit to set aside the judgment 
and decree passed against her. The 
rule of law is perfectly clear that an 
infant is entitled to impeaoh a decree 
passed against him by a separate suit, 
provided that he establishes that his 
guardian has boen guilty of fraud or gross 
negligence in allowing the decree to he 
passed against him. Now, as pointed out 
above, the plaintiff had attained the age 
of majority 16 days before the date of 
the decroe in question, and we cannot 
therefore view that deores as one passed 
against an infant, simply because the 
plaintiff was a minor at the time the 
action was brought, and also continued 
to be a minor during the major portion 
of the period taken up by the trial of 
the suit. Mr. Fazl-i-Husain for the 
plaintiff i9 unable to oite any authority 
to the effect that the right to bring a 
separate suit to set aside a previous de¬ 
cision can he olaimed by a person who, 
though an infant during part of the pro¬ 
ceedings, was undoubtedly sui juris at 
the time of the judgment. Upon general 
principles we see no valid ground for 
holding'that the decision in the previous 
suit does not operate as a bar to the 
present aotion. 

A Division Bench of the Madras High 
Court has held that, a deorea obtained 
against a person treating him as a minor, 
while in reality he wa9 a major on its 
date, is not a nullity: vide ’Seshagiri 
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liao v. Tangaturi Jaganadliam (l) and 
it seems to us that this rule applies a 
fortiori t-o a case where the person seek¬ 
ing to impeach the decree was not only 
an adult but was also treated as such. 
It is beyond dispute that it was open to 
Mfc. Fidya either to apply to the trial 
•Judge for a review of the judgment, or 
to impeach the correctness thereof by 
preferring an appeal to the higher Court, 
but she did not avail herself of either of 
these remedies. We consider that the 
plaintiff is not entitled to open the pre¬ 
vious judgment by a new suit. We ac¬ 
cordingly accept the appeal and setting 
aside the decree of the lower appel¬ 
late Court dismiss the suit with costs 
throughout. 

R.M./R K. Appeal accepted. 

(1) 11916] 39 Mid. 1031=32 I. 0. 391. 
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Lerosiggnol, J. 

Emperor 
. v. 

Chet Singh —Accused. 

Criminal Revn, No. 895 of 1918, Deci¬ 
ded on 7th August 1918, reported by 

Dist. Magistrate, Gurdaspur. 

Penal Code (1860), S. 176— Sentence 
under S. 176 should commence at once— 
Punjab Jail Manual R. 464 (2). 

A seutence passed under S. 17G should com¬ 
mence at once according to tho rule contained 
in R. 464 (2) of tho Puujab Jail Manual and 
should not be postponed till tbo expiry of tho 
term of imprisonment which the accused is 
undorgoing in default of furnishing security. 

IP 136 C 2] 

Facts. —The accused has three times 
been sentenced on conviction of theft 
and burglary. In the last conviction 
under S. 457, I. P. C., he was sentenced 
to five years’ imprisonment and was 
ordered under S. 565, Crimiual P. C. to 
notify his residence on release from jail 
for a period of two years. He returned 
from jail in September 1917, and after 
duly notifying his residence settled in 
hie village Ladha Manda, Thana Sri 
Gobindpur in this district. Subsequently 
on tho night of 23rd September 1917 ho 
did not even inform the lambardars and 
chaukidars of his intended destination 
under R. 3 of the rules published in 
Punjab Government Notification No. 574, 
dated 3rd April 1910 made under sub- 
S. (3), S. 565, Criminal P. C. He says he 
was ill but he admitted that he could 
walk about. Tho fact is clear from the 
evidence of the chaukidar. Subsequently 


in Amritsar he was arrested as a vaga¬ 
bond under S. 109, Criminal P. C. 
and was ordered in April last to 
furnish security. He has not furnished 
security and is now undergoing one 
year’s rigorous imprisonment. By the 
facts the accused has been found guilty 
under Part 1 of S. 176, I. P. C. as read 
with Cl. (4), S. 565, Criminal P. C. The 
Magistrate has therefore sentenced him 
to undergo one month’s simple imprison¬ 
ment. This sentence shall commence on 
expiry of the sentence for which ho is in 
jail now. 

Grounds. —The Magistrate has sen¬ 
tenced the accused to undergo one 
month’s simple imprisonment under 
S. 176, I. P. C., sentence to be undergone 
on completion of a sentence he was al¬ 
ready undergoing iu default of giving 
security for good behaviour under S. 109, 
Criminal P. C. This sentence under 
S, 176, I. P« C. should commence at once 
according to tho rule contained in 
R. 464 (2) on p. 144, Edition 1916 of 
the Punjab Jail Manual. I therefore sub¬ 
mit the record to the Chief Court for 
revision. 

Order. —I set aside so much of the 
order of the Magistrate os directs that 
the sentence passed under S. 176,1. P. C. 
should commence on the expiry of the 
term of imprisonment which the accused 
is undergoing in default of furnishing 
security and order that the sentence 
under S. 176, I. P. C. should commence 
at once as laid down in R. 4b4 (2), 
Punjab Jail Manual. 

R.M./R.K. Sentence modified . 
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Rattigan, C. J. and Martineau, J. 

Raja and others — Accused — Appel¬ 
lants. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 592 of 1918, De¬ 
cided on 11th January 1919, from order 
of Sess. Judge, Lyallpur, D/- 26th July 

19 Penal Code (1860), Si. 34, 302 and 325- 

Three accused altacking deceased — No evi¬ 
dence to show whose blow proved fatal— 
All held guilty of causing grievous hurt. 

Accused three in number camo up to whoro 
the doceased was ploughing a plot of laud and 
tried to prevent him from doing so. The deceased 
resisted and thereupon tho accused attacked him 
with sticks and a phaura, and caused his death by 
a blow on tho head. It was not clear which of the 
accused had struck tho fatal blow. 
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Held ; that having regard to the provisions of 
S. 84, all the accused were guilty of causing 
grievous hurt. IP 137 C 2] 

Mukand Lai Puii —for Appellants. 

Herbert —for the Crown. 

Judgment.—On the morning of 30th 
Jane 1918, one Mapala in the course of a 
fight received an injury to the head which 
proved fatal, the injured man dying in 
the hospital on the following evening. 
In connexion with his death Raja, appel¬ 
lant, has been found guilty of murder aud 
sentenced to transportation for life and 
Malla and Murad have been convicted of 
causing grievous hurts under S. 325, 
I. P. C., and sentenced each to rigorous 
imprisonment for three years They have 
appealed through counsel to this Court 
and to a large extent the faots are not in 
dispute. 

It appears that the appellants have a 
share in the laod of Hashraatwala well 
and that their cosharers Mahni Ram and 
Nigahi Ram, some years ago leased their 
land attached to this well to the deceased 
Mapala and his nephew Karam for a 
period of five years. On the expiry of 
the lease Mapala apparently retained 
forcible possession of the land despite the 
efforts of the appellants to recover it 
from him. Appellants contend that the 
land was subsequently leased to them by 
Mahni Ram and Nigahi Ram, but this 
contention is not borne out by the evi¬ 
dence of Manhi Ram. According to the 
prosecution, Mapala was ploughing the 
land on the morning in question when 
the appellants came up and endeavoured 
to prevent him from doiug so. Raja is 
said to have had a phaura in his hand 
and Malla and Murad had sticks. A 
quarrel ensued and in the course of it 
Raja is said to have struck the deceased 
on the head with the phaura while others 
hit him with their sticks. The defence 
story is to the effect that Mahni Ram 
had leased the land to the appellants and 
that Malla was in the aot of ploughing 
it. when Mapala, Karam, Mathana, Rih- 
ana and Shera came up armed with 
stioks, assaulted him and struck him 
down, that Raja came up subsequently and 
was seized by Mapala who threw him to 
the ground while Rihana, Pathana, Karam 
and Shera beat him with their sticks and 
in so doing must have injured their 
uncle Mapala, who was on the ground 
holding Raja down. 

Ab pointed out by the learned Sessions * 


Judge, it is impossible to believe either 
the prosecution story or that for the 
defence in its entirety and there is no 
doubt a great deal of falsehood on both 
sides. The probabilities however seem 
to be largely in favour of the prosecution 
version and we are satisfied that it was 
Raja, Malla and Murad who were the 
aggressors in the first instance. Thoy 
came up with the intention of stopping 
Mipala by force from ploughing the land 
to which they considered he had no 
right and they were determined to pre¬ 
vent his ploughing it at all hazards and 
if necessary, to cause grievous hurt to 
Mapala and his party. We do not think 
that we can accept the evidence of the 
prosecution witnesses who depose that it 
was Raja who inflicted the fatal blow 
for had it been known who had given 
that blow we have no doubt that the fact 
would have been mentioned in the first 
report which was made very shortly 
after the occurrence by Karam. One or 
other of the appellants was however 
guilty of striking Mapala on the head 
and in doing so ho was but carrying out 
the common intention of all three appel¬ 
lants. As pointed out by the learned 
Sessions Judge, a phaura is not such a 
weapon as would inevitably cause death 
and the fact that Karam was also hit 
on the head with the same phaura and 
yet suffered no great injury is sufficient 
proof that a blow from it even on the 
head would not necessarily causo death. 
In our opinion the offence of which the 
appellants were guilty was that punish 
able under S. 325 read with S. 34, I.P.C. 
and we alter.the conviction accordingly. 
Raja seems to have taken the leading 
part in the fight and though it is nob 
certain that he caused the death of Ma¬ 
pala, we consider that his punishment 
should be more severe than that awarded 
to Murad and Malla. The latter have 
been seutenoed to three years* rigorous 
imprisonment each and we direct that 
Raja suffer rigorrious imprisonment for & 
period of five years. We aocopt the ap¬ 
peal to this extent and alter the convic¬ 
tions as above indicated. 

R.M./r.k. Appeal partly accepted . 
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Martineau, J. 

Jamna Dass and others —Plaintiffs— 
Petitioners. 

v. 

Nanda and others —Defendants—Op¬ 
posite Parties. 


ANDA (Martineau, J.) 1919 

accordingly passe! a decree for Rs. 500 
against him. On Nanda’s appeal, as it 
appeared that the oath had not been 
administered to Jamna Das at the place 
named by Nanda, namely, at the Khera 
Samadh, the lower appellate Court 
issued a commission for the oath to be 


Civil Revu. Petn. No. 918 of 1918. 
Decided on lOoh February 1919, against 
decree of Senior Sub-Judge, Karnal, D/- 
fith June 1918. 

Oaths Act (1873), S. 11-Defendant offer¬ 
ing to be bound by plaintiff's oath — Plaintiff 
taking oath—Court cannot go into legality 
of agreement. 

Plaintiffs sued to recover Rs. 500 on account 
of the price of 5 buffaloes, alleging that a crimi¬ 
nal case brought agaiust defendant 3 for theft 
of the buffaloes was compromised in a panchayat 
where the defendants promised to return the 
buffaloes or pay Rs. 500 to the plaintiffs. In the 
course of the trial defendant 5 stated that if 
the plaintiffs would take a certain oath in a 
prescribed form aud swear that he, defendant 5, 
bad been present at the panchayat and had 
stood surety for the return of the buffaloes, he 
would pay Rs. 500. The plaintiffs took tho 
oath. 

Held: that the defendant had confessed judg¬ 
ment subject to a certain condition and thatpn 
tho fulfilment of the condition there was no 
issuo of law or fact to go into and the plaintiffs 
were therefore entitled to a decree as they had 
takon the oath in the prescribed form. 

[P 138 0 2] 


administered to Jamna Da9 at that place. 
Jamna Das then took the require! oath 
at the Khera Sama!h. It is contended 
before me on behalf of Nanda that the 
oath wa3 not taken in the form in which 
Nanda had asked that it should he taken, 
but I find that this contention is not 
correct and that tho oath was duly taken 
in the manner required by Nanda. 

The learned Senior Subordinate Judge 
has, notwithstanding that Jamna Das 
took the oath that was required of him, 
dismissal the suit on the grounds (l) 
that the agreement entered into by the 
defendants was illegal, and (2) that as 
the plaintiffs had not pressed for a decree 
against tho principal debtors namely, 
defendants 1 and 2, Nanda’s remedy 
against those defendants was impaired 
and he was discharged from the liability 
under S. 139, Contract Act. The plain¬ 
tiffs have applied to this Court for 
revision. It is contended in the first 
place on their behalf that the decree of 


Nand Lai —for Petitioner. 

N. C. Mehra —for Opposite Parties. 

Judgment. —The plaintiffs’ allega¬ 
tions in brief are that some buffaloes of 
theirs were stolen by defendants 1 and 2 
at the instigation of defendant 3 while a 
criminal case brought by one Man gal 
against defendant 3 and other persons 
was pending, and that a panchayat was 
convened with the result that defen¬ 
dants 1 and 2 promise! to return the 
buffaloes or pay Rs. 500 to the plaintiffs 
in consideration of Mangal compromising 
the criminal case, and defendants 3 to 7 
stood sureties for the performance of 
the agreement. Mangal compromised 
the case h3 had brought, hut tho defen¬ 
dants did not return the buffaloes to the 
plaintiffs or pay the money, so the plain¬ 
tiffs brought the present suit for Rs. 500. 
While the suit was pending, Nanda 
defendant 5 stated before the Munsif 
that if the plaintiff Jamna Das would 
swear on Ganges water that he (Nanda) 
had been present at tho panchayat and 
had stood surety for the return of the 
buffaloes, ho would pay Rs. 500. Jamna 
Das took the oath, and the Munsif 


the Munsif was a consent decree, from 
which no appeal lay, and that therefore 
the Senior Subordinate Judge’s decree 
was passed without jurisdiction. I do 
not agree with this contention. Nanda 
consented to pay the money only on con¬ 
dition that Jamna Das took an oath in a 
certain form and at a certain place. The 
oath was administered the first time at 
a place different from the one prescribed. 
The condition not having been fulfilled 
it cannot be said that tho decree passed 
by the Munsif was a oonsent decree. 

But the second contention, namely, 
that after tho oath had been taken the 
second time, when the required condi¬ 
tions were fulfilled, the lower appellate 
Court was not competent to go into the 
questions of the legality of the agree¬ 
ment and the liability of Nania there- 
under, appears to bo sound. It is true 
that S 11. Oaths Act, only provides that 
the evidence taken on oath shall be con¬ 
clusive proof, as against the person who 
offered to bo hound by the oath, of the 
matter stated, and that the Aot does not 
lay down that a decree shall be passe! 
thereon, and if Nanda had merely agree! 
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that the question whether he had 
guaranteed the return of the buffaloes to 
the plaintiffs should be decided on Jamna 
Das’ oath, the lower appellate Court 
would have been right in going into the 
further questions as to the legality of 
the agreement and Nanda's liability. 
But Nanda went further than this. He 
not only agreed to abide by Jamna Das’ 
oath on the question whether he had 
stood surety; but he said that if Jamna 
Das took the oath he would pay Rs. 500. 
In other words, he confessed judgment 
subject to a certain condition being ful¬ 
filled. On the fulfilment of the condi¬ 
tion there was no issue of law or fact for 
the lower appellate Court to go into, and 
the plaintiffs were entitled to a decree 
on Nanda’s statement. I accordingly 
accept this application, reverse the 
decree of the lower appellate Court, aod 
restore the decree of the first Court. 
The defendant Nanda will pay plaintiffs’ 
costs throughout. 

R.M./r.k. Application accepted . 
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Wilberforce. J. 

Mirza Ali— Debtor—Appellant. 

v. 

Mt. Qadari Khanam —Creditor—Res¬ 
pondent. 

Misc. First Appeal No. 2377 of 1917 
Decided on 3rd February 1919, from 
order of Dist. Judge, Karnai, D/- 16tt 
July 1917. 

Provincial Insolvency Act (i907), Si. 24, 
26 (2), 43 and 45 (2) — Discharge condi 
tional on furnishing security for deferred 
is invalid—Insolvent should be gran* 
ted unconditional discharge. 

In tho achedulo of his debts an insolvent ia- 
oludod the amount duo to his wife for prompt 
dower for which a decree had boon passed against 
him. His wife however got the full amount o! 
the dower entered in tho'schedule. He paid oQ 
all debts and then applied fora discharge. The 
Ix>urt granted the application conditional on 
tho insolvent furnishing security for the pay¬ 
ment of tho deferred portion of the dower wlion 
it beoame payable and directed that unless ho 
complied with this order, proceedings under 
b. 43, should bo continued against him. 

HsW: (1) that in view of the proviso to S. 24, 
the amount, of deferred dower should not havo 
been entered in the aohedule; [P 140 C 2 1 

( 2 ) that it was not fair to suspend tho dis¬ 
charge of the insolvent on account of an un* 

t n llty . whioh ml8ht D6V0t a " 9e . 

aot competent to make 

f ‘ °. n u 0f discharge that the insolvent 
shmUd furnish security for the amount of this 
liability. lp 189 0 , 


(3) that the wife of the insolvent should apply 
for expunging the debt from the schedule and 
that the insolvent should be granted an uncon¬ 
ditional discharge. IP 140 C] 

Nand Lai —for Appellant. 

Naiz Ali —for Respondent. 

Judgment—In this case an insol¬ 
vency petition was presented by one 
Mirza Ali in 1900. Among his debts he 
included Rs. 662 as due to his wife for 
prompt dower for which a decree had 
been passed. He has now paid off all his 
debts and has applied for an order of 
discharge. This has been granted con¬ 
ditionally on bis furnishing security to 
the Court for the payment of the defer¬ 
red portion of the dower when it be¬ 
comes payable. It was directed more¬ 
over that unless he complied with this 
order, proceedings under S. 43 would be 
continued against him. Against this de¬ 
cision both the insolvent and his wife 
appeal. Tho wife asks that the entire 
amount bo paid before discharge is al¬ 
lowed and that the proceedings under 
S. 43 may be continued. The latter 
ground of appeal has however been with¬ 
drawn. The insolvent appeals against the 
order requiring him to give security for 
a debt not yet duo and whioh may never 
become dne. The insolvent himself mere¬ 
ly entered in the list of debts tho amount 
due on account of prompt dower. Hie 
wife however got tho full amount of 
both prompt and doferred dower entered 
in the schedule, and it is argued on her 
behalf that an unconditional order of 
discharge will release tho insolvent from 
any amount due as deferred dower under 
S. 45 (2), Provincial Insolvency Act. 
This of course is correct, but tho remedy 
against any such injustioe is simple. 
The Court should have directed the wife 
to make an application herself or through 
the receiver under S. 26 (2) of the Aot 
for the expunging of the amount of the 
deferred dower. It is moreover most 
doubtful whether the debt should have 

been originally included in view of the 
proviso to S. 24. 

The value of the deferred dower as 
the time when the amount was entered 
in the schedule was inoapable of being 
fairly estimated, as it was possible for 
it to become payable after a short or 
long period or perhaps, never to become 
payable in the event of the wife pre¬ 
deceasing her husband and leavjpg no 
heir. If this debt is expunged from the 
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schedule, no disadvantage will accrue to 
the wife unless of course her husband 
dies eventually in a penniless condition. 
It is not fair however to suspend 
his discharge on this account for the 
undetermined liability which may never 
arise, nor was the Court competent to 
make it a condition that he should fur¬ 
nish security for the amount of this 
liability. It could only have granted an 
order of discharge subject to any condi¬ 
tion with respect to future income or 
with respect to after-acquired property, 
but the order under appeal has made no 
such' conditions. I therefore dismiss 
the appeal of the wife and accept the 
appeal of the insolvent; but in order to 
safeguard the rights of his wife I order 
that she shall be granted an opportunity 
to apply to the insolvency Court for the 
expunging of the amount still due for 
deferred dower from the schedule, and 
that upon the expunging of this item an 
unconditional discharge shall be granted 
to the insolvent. The wife should make 
her application under S. 26 (2) within 
30daysfrom the receipt of this record in 
the lower Court, or in default the appli¬ 
cation for discharge will be accepted. 
The parties can bear their own costs in 
both Courts. 

R.M./R.K. Appeal allowed . 
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Rattigan, C. J. 

Ganesh Das and others —Defendants— 
Appellants. 

v. 

Kesho Das —Plaintiff—Respondent. 

Misc. First Appeal No. 2728 of 1918, 
Decided on 21st March 1919, from order 
of Senior Sub-Judge, 1st Class, Jhang, 
D/- 24th July 1918 

Civil P. C. (1908), Sch. 2. Para. 17—Party 
induced by misrepreientation to refer dis¬ 
pute to arbitration —He can revoke reference 
—Agreement cannot be filed in Court. 

Where a party has been induced by misrepre¬ 
sent ition to refer a dispute to arbitration, ho is 
at liberty to revoke the reference and the agree¬ 
ment to refer cannot be filed iu Court. 

IP M2 C 2] 

The parties to a dispute referred it to arbitra¬ 
tion. but almost immediately after tie execution 
of the agreement of reference the defendants 
refused to act upon it and consequently the 
plaintiff, through his next friend, applied to have 
tho agreement filed in Court. It was fo’ind that 
the defendants were induced to execute the docu¬ 
ment by misrepresentations on tho of tho 
arbitrators and tho plaintiff’s friend; 


Held: that under the circumstances the defen¬ 
dants were justified in refusing to abide by tho 
agreement. [P 142 C 2] 

Sheo Narai?i and Jagan Nath —for 
Appellants. 

Tek Chand and Mehr Chand M all a j an 
—for Respondent. 

Judgment. —The following table ex¬ 
plains the relationship of the parties: — 

GOPAL DAS 


Ganesh Dss, Jinda Ram, married 

(Defendant 1) Mt. 

Karm Bai. 

I 

_ Kesho Das, (plaintiff*)* 


Nanak Chand, Maya Das, 

(defendant 2.) (defendant 3.) 

From the evidence on the record it 
appears that after the death of Jinda 
Ram, plaintiff s father, disputes arose 
between his widow, Mt. Karm Bai, and 
Ganesh Da? and his sons, the widow 
claiming that all the moveable and im¬ 
movable property in tho possession of 
defendants was the property of a joint 
Hindu family of which the co-parceners 
were her son (a minor under her guar¬ 
dianship) on the one side, and Ganesh 
Das and his sons on tho other side, each 
party being entitled to one-half. On tho 
other hand, Ganesh Das and his sons 
denied that plaintiff s father had, at the 
time of his death, been joint with them, 
that the property belonged to a joint 
Hindu family of which plaintiff was a 
co-parcener, or that plaintiff was entitled 
to a half 9haro m tho said property. It 
is ’ admitted that in these disputes bet¬ 
ween the parties, one Wali Ram (whose 
son had married the daughter of Jinda 
Ram, plaintiff’s father) was a stienuous 
partisan of the widow Mt. Karm Bai and 
that the widow at first took action but 
unsuccessfully under the provisions of 
Act 19 of 1841. Subsequently in order 
to avoid unprofitable litigation, certain 
members of the brotherhood induced the 
parties to submit their differences to the 
arbitrament of Chaudhri Wazir Chand 
and Bhai Kala Ram, aud after consider- 
able discussion, an agreement was execu¬ 
ted on 14th May 1917, the terms of 
which, as summarised by the Senior Sub¬ 
ordinate Judge, were as follows: 

“The whole matter in dispute between tne 
parties with regard to the partition of all tho 
moveable and immovable property of the ) >»nt 

Hindu family of the parties, no matter in whosa 
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name or favour deeds or documents may be or in 
whose possession any property may ba, shall be 
determined by two arbitrators, Chaudhri Wazir 
Oband and Bhai Kala Ram, whoso decision shall 
be binding upon the parties, and they shall so 
■decide the dispute that for the future none of the 
property shall remain joint; and in case of differ¬ 
ence of opinion between tho arbitrators Chau¬ 
dhri Phiraya Lai will act as umpire and the 
decision of the majority shall prevail; and the 
agreement shall remain in the possession of 
Chaudhri Wazir Chand.” 

This agreement was signed by the 
widow and by all three defendants, bat 
admittedly defendants (especially Maya 
Das), almost immediately after the exe¬ 
cution of the deed, refused bo act upon 
it, and on 17th May 1917 (three day9 
after its execution) Mb. Karm Bai, as 
next friend of her minor son, Kesho Das, 
was obliged to apply to the Court of the 
Senior Subordinate Judge, under S. 17, 
Sch. 2, Civil P. C., that the said agree¬ 
ment should he filed in Court with a 
view to a reference being made to the 
aforesaid arbitrators. On receiving notice 
to show cause why the agreement should 
not be filed, the defendants appeared in 
Court and pleaded, in effect, that they 
had executed tho agreomeub, but that the 
words ‘‘the property of a joint Hindu 
family” had been entered in the agree¬ 
ment without their consent; that on 
finding that the words in question had 
been entered in the deed, they had pro¬ 
tested as the words amounted to an ad- 
mission which they certainly would 
never have made; that they had at first 
rofussd to execute tho agreement but that 
they were re-assuroi by the arbitrators, 
who said that they had already agreed to 
give something” (or a lump sum) to tho 
plaintiff, that there was no idea of parti¬ 
tioning the property and tho agreement 
was in the form of a reference to arbitra¬ 
tion merely to give greater seourity to 
the parties and -that Chaudhri Wazir 
Chand would keep the deed with him. 
The Senior Subordinate Judge framed 
issues to cover the pleadings of the par¬ 
ties and in a lengthy judgment arrived at 
the following conclusions: (l) The de¬ 
fendants had failed to prove that the 
agreement was anything other than an 
ordinary agreement to refer a dispute to 
arbitration or that there was any kind 
of previous settlement to the effect that 
the arbitrators would give plaintiff mere¬ 
ly a lump sum and would not partition 
the : property; (2) that there was no evi. 
denoe to prove either that the agreement 


had been revoked by the defendants or 
that the arbitrators refused to proceed 
with the arbitration; and (3) that all 
defendants executed the agreement with 
full knowledge of its contents and that 
no fraud or decent of any kind ‘was 
practised upon them by Wali Ram or 
anybody else. 

The learned Judge accordingly accepted 
the application of the plaintiff, ordered 
the agreement to be filed in Court and in 
pursuance of its terms appointed Chaudhri 
Wazir Chand and Bhai Kala Ram arbi¬ 
trators and directed them to file their 
award in Court within one month. It 
was further ordered that in case tho 
arbitrators could not agree, Chaudhri 
Phiraya Lai was to* join them as umpire 
and that the decision of the majority 
should prevail. This order was dated the 
24th July 1918, and on 22nd October 1918 
an appeal was filed in this Court by 
Mr. Jagan Nath on behalf of tho defen¬ 
dants. Subsequently on 23rd December 
1918 Mr. Sheo Narain filed additional 
grounds of appeal. Those grounds relate 
to questions of registration and juris¬ 
diction, which were admittedly not urged 
in the Court below, were not taken in 
the original ground of appeal filed in this 
Court and were preferred at a time when 
limitation had expired for an appeal from 
tho order of the lower Court. Mr. Tek 
Chand very naturally objected to ray en¬ 
tertaining those grounds at thi9 late 
stage but I find it unnecessary to deal 
with them, as I am of opinion that the 
appeal must succeed on the merits. I 
find it impossible to agree with the lower 
Court’s finding that the defendants exe¬ 
cuted the agreement with full knowledge 
and approval of its contents and that no 
fraud or deceit of any kind was practised 
upon them. Nor oan I follow the argu¬ 
ment that the words “the property of a 
joint Hindu family” were inserted in the 
interests of defendants. It was plaintiff’s 
mother and friends notably Wali Ram, 
who were insisting that the plaintiff was 
the member of a joint Hindu family and 
that the property in dispute was the 
property of such family, whereas defen¬ 
dants’ contention throughout has been 
that plainbiff’9 father at the time of his 
death was nob a member of the joinb 
Hindu family and that the property in 
dispute was not the property of the joint 
family of which plaintiff and his father 
were members. It is impossible under 
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these circumstances to believe that the 
words to which defendants take objection 
wore inserted in the deed by defendants 
or on their behalf. 

On the other hand, the probabilities 
are certainly more in favour of Mr. Sheo 
Narain's arguments that Wali Ram had 
these words inserted in erder to entrap 
defendants into an admission that the 
property belonged toa joint Hindu family. 
There is evidence to the effect that Maya 
Das defendant strenuously objected as 
soon as he heard the words read out and 
that his objection gave way only when 
he was informed by the arbitrators that 
they had practically decided togive plain¬ 
tiff a lump sum and not to attempt any 
partition of the property in dispute. This 
seems to me a far more likely story than 
that of the plaintiff's witnesses, who 
would have us believe that the defend¬ 
ants, after emphatically denying that 
there was any joint family of which they 
and the plaintiff were the co-parceners, 
willingly acquiesced in the insertion of 
words in a deed by which the existence 
of a joint family was admitted. 

Furthermore, no explanation is forth¬ 
coming to account for the very sudden 
change of front on the part of the de¬ 
fendants. On the 14th May they had, 
according to the plaintiff, readily accepted 
the agreement in every respect and yet 
on the very next day they flatly refused 
to proceed with the arbitration, thereby 
compelling plaintiff to come into Court 
on the 17th May with a petition praying 
that the agreement be made an order of 
Court. Defendants explain (and the ex¬ 
planation seems reasonable) that as soon 
as they had executed the document. Wali 
Ram made no secret of the fact that he 
had played a trick upon them and that it 
would be impossible for them now to con¬ 
tend that plaintiff was not a co-parcener 
and that it was in consequence of what 
they heard that they refused to go on 
with the proceedings. 

The balance of probabilities seems to 
me on the side of defendants’ story and 
as I have said, plaintiff’s version cannot 
account for defendants suddenly and 
without cause resiling from a position 
which they had taken up a day before. 

The result is that I find that defend¬ 
ants though they executed the document, 
were induced to do so by representations 
on the part of the arbitrators and plain¬ 
tiff’s friend Wali Ram and that these 


representations were disowned by Wazir 
Chaud and Wali Ram very shortly after 
the document had been executed. In 
other words, I hold that defendants’ con. 
sent was induced by misrepresentations 
and that they were justified in refusing to 
abide by the agreement when they found 
that a trick of this kind had been played 
upon them. 

I, accordingly, accept the appeal and 
reject plaintiff’s application under S. 17, 
Sch. 2, Civil P. C. Plaintiff must pay 
cost throughout. 

R.M./r.K. Appeal accepted . 
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Scott-Smith, J. 

Devi Dayal —Defendant—Appellant. 

v. 

Baini Ram —Plaintiff—Respondent. 

Second Appeal No. 250 of 1918, Deci¬ 
ded on 10th June 1918, from decree of 
Di9t. Judge, Ludhiana, D/- 12th Novem¬ 
ber 1917. 

Contract Act (9 of 1872), S. 65—Contract 
not void but becoming impossible for unfore¬ 
seen reason*—Money paid in advance can¬ 
not be recovered. 

A contract which at the outset is not void, 
but performance of which becomes impossible 
owing to an act of tho executive authorities 
which could not havo been foreseen at tho time 
tho contract was entered into, is governed by 
tho principle “ that tho loss must lie where it 
has fallen, 0 S. G5 being inapplicable, and monoy 
advanced undor tho contract before the dato of 
the interpretation cannot be recovorctL ^ ^ ^ 

Tek Chand —for Appellant. 

Fazl - i • IIussain and Badruddin Kuresht 
—for Respondent. 

Judgment. —Pandit Devi Dayal, do- 
fendaut-appollant is the publisher of a 
vernacular almanac or jantri called mu- 
fid-i-alam. It was his custom to receive 
advertisements from various advertisers. 
In accordance therewith on 25th May 
1915 there was an agreement between 
him and Baini Ram, plaintiff that the 
defendant would print certain advertise- 
roenfcs in 60.000 copies of the Urdu 
jantri for the year 1916 and in * 5 ' 000 
copies of tho Nagri patra for Sambat 
1973. Plaintiff alleged an advance of 
Ra. 660. It was said that his advertise¬ 
ments had not been printed in the Nagri 
patra at all, that they had been printed 
in the Urdu jantri but that the copies of 
it had been forfeited by Government and 
that therefore there had been no publi¬ 
cation. He sued for recovery of Hs. tw. 
The allegations in regard to the Nagri 
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patra were fouod by the Court;? below 
to be false and there is no dispute now 
in regard to this. As regards the Urdu 
jantri the first Court found that GO,000 
copies were actually printed that some 
56,500 copies were sold and that the de¬ 
fendant was not responsible for the act 
of the executive authorities in confiscat¬ 
ing publication and therefore dismissed 
the suit. 'The lower appellate Court 
came to no finding :is to how many copies 
were actually printed but says : 

“ The defendant has been able to account for 
the sale of 23,000 copies in all and assuming 
that each copy was incorporated with plaintiff's 
advertisements, it may therefore be concluded 
that he published only 23,000 advertisements of 
the plaintiff. In the absence of proof to the 
contrary, it can safely be presumed that ihe 
defendant failed to publish the rest either by 
reason of the confiscation of his jantri by 
Government or owing to the fact that he did not 
actually print more than 23,010 or 25,000 copies 
of it.'* 

It held further that it was due to the 
defendant’s carelessness and negligence 
in publishing certain objectionable mat¬ 
ter in the jantri that the latter was con¬ 
fiscated and therefore he was liable to re¬ 
imburse the plaintiff a sum proportionate 
to the number of copies which were not 
aotually sold to the public. It gave the 
plaintiff a decree for Rs. 254 5-4 with 
proportionate costs. From the order the 
defendant appeals and plaintiff has filed 
a cross-appeal in whioh he asks for a fur¬ 
ther decree for Rs. 145-10-9. In another 
similar suit one Salig Ram sued the same 
defendant for Rs. 440 and obtained a de- 
oree for Rs. 271-5:4. In a third suit 
one Ghulam Ahmed sued the defendant 
for Rs. 168 and obtained a decree for 
Rs. 103-10-0. In eaoh of these two suits 
oross applications for revision have been 
filed Nos. 70,131,71 and 194 of 1918. 

As the lower appellate Court has not 
como to any finding as to the number of 
copies actually printed, it will be well to 
clear the ground by arriving at a finding 
on this point. The first Court oame to a 
clear finding that 60,000 copies of the 
jantri were actually printed. The lower 
appeHate Court has not dissented from 
this finding The evidenoe on which the 
first Court based itsdeoision is referred to 
by it and I have heard it. I fully agree that 

fionnn Pr0 ^ d that the ful1 ™“ber of 
60,000 copies were printed. In my opi¬ 
nion the lower appellate Court should 

have come to a decision on this point as 

it would probably have influenced its de- 
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cision on the second point, namely, as to 
the number of copies actually sold to the 
puhlic. 

Now taking into consideration the fact 
that 60 000 copies were actully printed, 
it appears reasonable to hoid that they 
were all placed on the market for the 
purpose of sale and that most were sold. 
Only some 3,500 copies were recovered 
by the police from the defendant himself 
and a few were recovered from other 
sources. The delendant did his best by 
advertising aod otherwise to recover the 
sold copies which he handed over to the 
authorities. If he had had a stock of unsold 
copies in his possession, it is reasonable 
to presume that he would have handed 
them over also. The publication (al¬ 
manac), a copy of which is on the record 
shows on its title page that it is obtain¬ 
able from a large number of booksellers 
and it appears probable that the copies 
were distributed to these persons for sale. 
The defendant has stated that bis regis¬ 
ter of sales was taken away from him by 
the police and has not beon restored to 
him. This has not been denied and it 
appears to bo highly probable. It ap¬ 
pears further prima facie probable that 
all the 60,000 copios of tho jantri wero 
sold eicept those—some 5,000 odd m 
number—which were made over to tho 
authorities. All that the defendant un¬ 
dertook to do was to print the advertise, 
ments in his almanac and to put the lat¬ 
ter on the market. This it is held ho 
has done. The confiscation of the al¬ 
manac has undoubtedly caused loss to tho 
defendant and presumably to the various 
advertisers who have brought suits 
against him. The question is whether 
under the circumstances the defendant 
is liable to compensate the plaintiffs I D 
order to decide this tho further question 
arises whether the confiscation of the al 
manao was due to the defendant's care" 
lessneas or negligence in inserting i n it 
objectionable matter or matter whioh ho 
knew or had reason to believe would render 
its confiscation probable. There is no proof 
on the record as to what the objeotionablo 
matter in the almanao was whioh led to 
its confiscation by tho authorities 
All we know is that it was confiscated 
in aocordance with the provisions of tho 
Defence of India Act or the rules framed 

defend 1)1 l b 18 DOt alleged fchat ‘be 

offinne c . ommitted criminal 

offence or had inserted in the almanao 
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anything that would have been consi¬ 
dered objectionable in times of peace. 
What is alleged is that he inserted in it 
objectionable predictions as to coming 
events. The almanac has been regularly 
published for several years past and 
and presumably these predictions are a 
feature of it and the plaintiffs must have 
known this. They gave their advertise¬ 
ments to the defendant with their eyes 
open. Under these circumstances it is 
difficult to see how he can be held liable 
to refund any of the money which be 
received for work which he agreed to do 
and did do so far as possible. The 
almanac was printed in September 1915 
and was not confiscated by Government 
until three months later. After the date 
of the confiscation the continuance of the 
sale of the almanac was rendered im¬ 
possible by causes over which the defen¬ 
dant had no control. It appears to. me 
equitable that the less in such a case 
should lie where it has fallen. No autho¬ 
rity on all fours with the present case has 
been cited on either 9ide. Counsel for 
Devi Dayal has referred me to a book 
entitled “The Law of War and Con¬ 
tract” by Campbell, in which on pp. 151 
et seq. what are known as the Corona¬ 
tion Cases are discussed. These are cases 
which arose out of the postponement of 
the date of the Coronation of King 
% Edward VII. The principle that in such 
cases the loss must lie where it has 
fallen was generally applied. In the 
Indian Contract Act by Cunningham in 
the commentary on S. 65, p. 259, the 

following passage occurs: 

“ju cases of this sort where the contract is not 
void at the outset, but in consequence of an 
accident further performance is excused no 
remedy is according to the English authorities 
open to either party in respect of money ad¬ 
vanced or work doue under the contract before 
the date of tho interruption. It is considered 
that restitutio in intergrum is impossible and 
therefore in the absence of any express pro¬ 
vision each party is left in the position which 
ho occupied when tho interruption took place.” 

The present case is not on all fours 
with the Coronation Cases, but at tho 
same time I do not think it can be said to 
be governed by S. 65, Contract Act be¬ 
cause the defendant carried out his part 
of the agreement by printing and placing 
on tho market 60,000 copies of his 
almanac. Boggiano & Co. v. Arab Steam¬ 
ers Ltd. (l). which has been relied on by 
the lower appellate Court, is di stin- 
(1) [1916) 40 Bom. 5*29=33 I. C. 53G. 


guishable from the present case, because 
there the shipping company which bad 
received a payment in advance on account 
of freight had not doneanything towards 
earning the money. The ship on which 
the goods were loaded did not leave'fche 
harbour and the voyage was abandoned, 
because the import of the goods into the 
country to which they were being sent 
was prohibited by orders of Government. 
That case was held to be governed by 
S. 65, Contract Act, which in my opinion 
does not apply to the present case. The 
fact that a certain number of the 60.0U0 
copies of the almanac were never sold to 
the public or having been sold were re¬ 
called and destroyed, has been found to 
be not due to any fault or carelessness on 
the part of the defendant but to an act of 
the executive authorities which could 
hardly have been foreseen. Under these 
circumstances I hold that the principle 
that the loss must lie where it has fallen 
should be followed. I, therefore accept 
the defendant s appeal aod, setting aside 
the order of the lower appellate Court, 
dismiss plaintiff s suit. His appeal is also 
dismissed. Under all the circumstances 
of the case, I think it equitable that the 
parties should bear their own C09ts 
throughout and I order accordingly. 
r.m./r.k. • Appeal accepted. 
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Abdur Raoof, J. 


Sant LaZ—Appellant. 

v. 

Ishar Djs and others —Respondents. 
Misc. First Appeal No. 3135 of 1918, 

Decided on 20th February 1919. 

Civil P. C. (1908), O. 39, R. 1— Injunction 

•estroining alienation of property pendente 
ite can only be legally issued to person who 
s party to suit and in respect of property in 

An injunction restraining the alienation of 
property pendente lite can only be legally issued 
to a person who is a party to tho suit and in 
respect of property in dispute. Where there ore 
in aniosolveucy proceediug an injunction was 
issued to a secured creditor who bad boen paid 
of! out of tho s3le-proceeds of the insolvents 
estate restraining him from alienating his pro¬ 
perty till tho final decision of the certain ob- 

‘ eC /7°/J: that there was no warrant in law for 

SU eh injunction. [P 146 C 1.3J 

Shamair Chand —for Appellant. 

Ram Sarup for Ishar Das —for Res¬ 
pondents. . . _i 

Judgment — Prima facie no appeal 

lies to this Court under S 46 (2) of Aobd 
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[of 1907 but I grant leave to appeal under 
8. 46 (3). The order of the District 
'Judge oannot be sustained in this case. 
One Bicha Lai was adjudicated an insol¬ 
vent. Ishar Das was appointed the Re¬ 
ceiver. He attached certain properties 
of the insolvent with a view to sell them 
and realize maney. A number of objec¬ 
tors came forward and filed objections. 
All those objections except one were dis¬ 
allowed. Thereupon objectors oame up 
in appeal to this Court and the matter 
was remanded to the learned District 
Judge for disposal by a learned Judge of 
this Court. During the pendency of the 
proceedings before the Distriot Judge the 
Receiver made an application to that 
Court with a very peculiar prayer. He 
stated in the petition that subsequent to 
the order of the Distriot Judge disallow¬ 
ing the objection of the several objectors 
certain properties had been sold and out 
of the proceeds of those sales one Sant 
Lai a secured creditor had been paid off. 
He further stated: 

"Now objections have been filed by the rela¬ 
tions of the bankrupt and the file has been sent 
back by the Chief Court for reviewing the judg¬ 
ment. So if by any chance the objeotora prove 
that some of the property Bold by the Receiver 
belongs to them and so that might necessitate a 
cefand of money by Sant Lai.” 

Upon this statement of the oironm- 
stanoea under which the application was 
made the applicant prayed that an in¬ 
junction might be issued against Sant 
Lai restraining him from alienating any 
of his property till the final deoision of 
the objeotions. This prayer has been 
granted by the learned District Judge 
and Sant Lai has therefore filed this ap¬ 
peal from his order. It has been con¬ 
tended before me that thero is no war¬ 
rant for such an order in the law. Under 
the Code of Civil Procedure order for an 
injunction oan be issued only under 
certain conditions apeoified in O. 89, 
R. 1. Here the property’of Sant Lai 
is in no way in dispute. The conditions 
mentioned either in 01..(a) or 01. (b) do 
not exist. Sant Lai was no party to the 
proceedings pending before the Distriot 
Judge. Besides the ground upon whioh 
the .application was made was not a 
ground npon whioh a Court could or 
onght to have granted an injunotion. I 
allow the appeal and set aside the order 

granting the injunction against Sant Lai 
with costs in all Courts. 

b.m./b.k. Appe al acosptgdr 
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Full Bench 

Rattigan, 0. J , Chevis, Scott.Smith, 
LeRossignol and Broadway, JJ. 

Aft. Mikor and others —Defendants— 
Appellants. 

v. 

Chhaju Ram —Plaintiff—Respondent. 

Second Miso. Appeal No. 1671 of 1918, 
Decided on 25th October 1918, from 
order of Dist. Judge, Karnal, D/- 4th 
December 1915. 

(t) Custom (Punjab)—Ancestral property— 
Ancestral property left by deceased proprie¬ 
tor is not liable for just debt unless debt it 
expressly charged on land—Litigant can 
prove special custom that person in posses¬ 
sion is legal representative of deceased 

The decision of the Full Bench reported in 
15 I. O. 866 ; is a perfectly correct exposition 
of the general rule that ancestral landed 
property left by a deceased malo proprietor 
governed by custom is not liable in the hands 
of the next holder for a just debt, unless the 
debt has been expressly charged on the land. 
But it is always open to a litigant to pload 
special custom and prove that the person in 
possession of the anoestral property, which it is 
sought to attach, is the legal representative of 
the deceased debtor and that the property is 
deemed to be the property of the said debtor. 

[P 146 0 1] 

(b) Custom (Punjab)—Ancestral property— 
There is no universal rule that male owner 
bas only life-interest. 

Per LeRosiignol , /.—There is no universal 
rule that among tribes that follow custom, a 
male owner of ancestral landed property has 
only a life-interest in that property and that on 
his death his Interest lapses except in certain 
ascertained cases, o g., when he leaves a widow 
or when ho has encumbered the property for suffi¬ 
cient and legal necessity. [P 145 q 2 ] 

15 I, C. 866 is misleading in that it lays 
down one universal principle and appears to 
hold that all the incidents of the tenure of a 
male owner of anoestral landed property have 
been exhaustively ascertained [P 145 n 21 

(c) Custom (Punjab) — Special custom— 
Burden of proof is on party alleging. 

The onus of proving special oustom Is on the 
party alleging it, at any rate in the case of 
parties who have not complete control over their 
ancestral holdings. [P 147 q y 

Badr-ud-Din Kureshi— for Appellants. 

Manohar Lai—lot Respondent. 

Chevis, J. This case and the connec¬ 
ted oases have been referred to the 
Full Court in consequence of certain 
doubts having been expressed as tosthe 
oorreobneas of the Full Benoh deoiion 
published as Jagdip Singh v. Bawa 
Naram Singh (l). The only question 
is whether that decision is oorreot. After 
listening to the arguments of Mr. 

™ ho Qrgea t hatfctl9 abov« 

U) U912] 4 P. B. 1913=16 I. 0. 866 . 
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ruling is incorrect. I am still of opinion 
that the decision of the Full Bench is a 
perfectly correct exposition of the 
general rule. The nature of the holding 
of a male proprietor governed by custom 
has often been discussed, and I do not 
think it necessary to enter into a fresh 
discussion. For the reasons already 
given in Jagdip Singh V. Bdxua Narayan 
Sing)* (1) I would hold that the decision 
•given in that judgment is • a • correct ex¬ 
position of the -general rule. But it i9 
always open to a litigant to ple&d special 
custom,' and- I wouM hold that the 
above ruling does not cover, and' as the 
3oncluding paragraph shows does not pur¬ 
port to cover, cases in which the credi¬ 
tor can prove that by special custom the 
person in possession of the . ancestral 
property which it is sought to attach is 
the legal representative of the deceased 
debtor and that the property is deemed 
to be the property 6i the said debtor. 

Rattigan, C. J.—I agree. 

‘ Scott Smith, J. —So do I. 

Broadway, J.—I agree. 

LeRossignol, J.— Jagdip Singh v. 
Barca Narain Singh (l) decides an ab. 
Btracfc question of custom and inasmuoh 
as custom is-concrete and varies accord¬ 
ing to tribe and locality, I greatly doubt 
the desirability or utility of laying down 
abstract propositions relative to custom. 
In a question of.custom, the issue will 
always be, not "what should be the 
custom?'', but "what is the custom 
practised?" For jn any years past how-- 
ever this Court on inductive lines has 
sought to establish principles of oustom; 
whether that policy of seeking out 
principles and extending custom on 
their basis was sound and whether the 
principles induced are correct, it is now 
far too late for us to retrogress, for after 
all an unsound rule which is certain and 
fixed is preferable to a sound rule im¬ 
paired by uncertainty. One of the 
principles established by this Court and 
affirmed in Jagdip Singh v. Bawa 
Narain Singh (1) is that in agricultural 
communities following custom, a male 
owner of ancestral landed property had 
only a life interest in that property and 
on his death his interest lapses except in 
certain ascertained cases, e. g.. when he 
leaves a widow or when he has encum¬ 
bered the property for sufficient and 
legal necessity. This however though >t 


is of very wide application, is not an- 
universal principle, for we are aware of 
cases even in the Central Punjab where 
such an owner has full control of his 
ancestral estate, and in the Western 
runjab exceptions to this principle or 
rule are very common. In short, there 
is no universal rule even among tribes 
that follow custom rather than their per- 
sonal law, and what the appellant a 9 ks 
us to hold to-day is that r all the incidents 
of the tenure of a male- owner . of ^pces- 
tral landed property are not yet ascer¬ 
tained and that even after his death his 
estate remains liable in the hands of his 
successors-in-title for his just though un¬ 
secured debts. . 

As to the equity of this view, there 
can be do question, and if it is correct, 
it constitutes a derogation from the 
principle that the estate we are discuss¬ 
ing is a mere life-estate. Now my 
objection to the ruling, Jagdip Singh 
v. Bawa Narain Singh (l),. is that ife 
appears to decide that the incidents of 
all customary law are identical and it 
suggests* at any rate to me. that in no 
circumstances can a creditor show that 
his late debtor's ancestral e9thte is held 
by custom, liable for that persons fust 
^ebts. Speaking extrajudicially, I should 
say? that oustom, which 1 though mot al¬ 
ways logical; is generally fair, does re¬ 
cognize the liability of the estate for the 
deceased s just debts, and I»cannot be¬ 
lieve that in primitive -times before the 
Courts meddled with custom, the people 
made any distinction between a just 
secured and a ju9t unsecured debt. The 
distinction between secured and unsecu¬ 
red debts is a legal not a customary 
concept. My conclusion then with all 
respect is, that Jagdip Singh v. Bawa 
Narain Singh (l) is misleading in that 
it lays down one universal principle and 
appears to hold that all the incidents of 
the tenure of a male owner of ancestral 
landed property have been exhaustively 
ascertained. My objeotion to the ruling 
would at this late stage be insignificant, 
if the ruling had clearly set forth that 
the prevalent principle it affirmed oould 
be modified by proof of a custom modify¬ 
ing that prinoipleand I am persuaded that 
had inquiry into the actual oustom, in¬ 
stead of a logical discussion, been the 
method employed in 1913, the custom 
would in all probability have been 
established. 
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The reasons for fchis belief of mine are, 
the equity of the custom contended for, 
the fact that a widow is permitted by 
custom not only to recognize a just un¬ 
secured debt of her deceased husband, 
bub to convert it into a secured debt and 
even to encroach upon the future rights 
of the reversioners to secure its liquida¬ 
tion. Moreover the vast majority of the 
unsecured debts of childless male owners 
appear to be liquidated'without referenoe 
to the Courts, whilst finally, oases, , in 
which oortain reversioners) refuse* ' to 
share the ancestral estate,of a deceased 
owner with other reversioners equally 
entitled uabil the latter h’ave contributed 
to the unsecured debts of the deceased 
liquidated by the reversioners in po 3 ses- 
eion, mast bo within the experience of 
every Judge. If this custom is establi¬ 
shed, custom will then be not only equit¬ 
able but in conformity with all recog¬ 
nised systems of law. Such an inquiry in¬ 
to ousbom at this time will be more diffi- 
oa . ,fc * for Jagdip Singh v. Bawa Narain 
pingh(l) and a very few oases which 
preceded it must have disturbed and 
obsoured the real custom, if indeed the 
£oal custom is such as I believe it to be 
.hut the position is not desperate. 

• As to the onus of proving tho oustom 
contended for, it oannot, in view of the 
rulings of this Court for many years, be 
on other than the party alleging it, at 
any rate, in the case of parties who have 
not complete control over their ancestral 
tS ng * f h fore 69?ng remarks 

taSiTotaifc ° p,won 01 my '•“ rood 

B.M./b.K: Answered in affirmative. 
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' ShAdi Lal and Wilberforoe, JJ. 
Mt. Bhari Defendant—Appellant. 

V. 

2Aa««„ and others-Flaintiffs and 
•Defendants—Respondents. 

Second Appeal No. 211 of i 914 D6oi _ 
ded on 24th April 1918, from decree of 
Divl. Judge, Jhelnra, D/-8th November 

(a) Custom (Punjab)—Succ*aair%™ 

Burden of proof u on collateral— On faU™re 
to prove custom, collateral. c.nnot fallback 

P PlaiStm. on “ i I ,‘r _Pr ‘ c,ice - New 

on« « 1 Q.' 1 00ll ; teraIi in ninth degree of 
one a,, a Siviya Jat of Mauza Siviya in the Gnj- 


rat District, sued his sister to recover possession 
of property left by him. It appeared that the 
property was not ancestral qua the plaintiffs and 
that there was no entry in the Riwaijam 
favouring their succession. 

Held; (l) that the onus was on the collaterals 
to establish a custom that they were entitled to 
exclude the sister; (2) that having failed to provo 
this custom, the plaintiffs could not fill back 
upon the personal law as furnishing the rule for 
decision, and that consequently their suit could 
not succeed. [P 147 G 2 ; P 148 C 1 j 

(b) Civil P. C. (1908). O. l.R. 8 and O. 22 
v r * ^ and 9 4ppeal—D:ath of some res- 
Pendents—No application to bring legal re¬ 
presentatives on record —Order permitting 
one or more respondents to represent all 
others shown to have been passed—Suffi¬ 
cient cause for not applying within prescribed 
period exists and period should be extended. 

Whore during tho pendency of an appeal some 
of the plaintiffs-respondents died and no appli¬ 
cation was made to bring their legal representa¬ 
tives on the record within the period of limita¬ 
tion, but it appeared that the Court has made an 
order under O. 1, R. 8 . Civil P. C., permitting 
ono or moro of the respondents to represent all 
the others:. 

Held; that under the circumstances there was 
sufficient cause for not making the application 
within the prescribed period and that the period 
should be oxtended. „ [p 143 q ^ 

Oertel for Appellant. 

, Gatiga Bam —for Respondents. 

Judgment.— The relevant facts of 
this case are set out in the order of re 
mand dated 25th May 1917, which must 
bo read as a part of this judgment.; The 
question for determination is whether 
the plaintiffs, the collaterals . of one 
Gaman, a Siviya Jat of Mauza Siviya in 
the Gujrat District, should, or should 
not, be preferred to his sister in the 
matter of inheritance to his landed es¬ 
tate.: Now, considering that the property 
has not been proved to be ancestral qua 
the plaintiffs, that they are collaterals in 
the ninth degree, and that there is no en¬ 
try in the. RiWajiam favouring their 
succession, we concur in the view taken 

m Iam G - ark iD Bholi v - 

u; that the onus is on the collaterals to 
establish a custom that they are entitled! 
to exclude the sister. It is perfeotlv 
clear that the plaintiffs have not adduced 
f single instance to show that the col- 
laterals of the niuth degree exolude a 
Bister from succession to non-anoestral 
property The Court of first instance 
appointed a Munsif to make a looal in 
quiry into the question of oustom, and 
the report submit ted by him discloses no 

U) [1909] 35 P. R. 1009 =lTo. 695 * 



148 Lahore Tikaya Ram v. Wassu Misr 


1919 


precedent, judicial or otherwise, in sup¬ 
port of the plaintiffs' claim. 

It is, however, contended that on 
failure to establish the custom set up by 
them the plaintiffs can fall back upon 
the personal law as furnishing the rule 
for decision. To this contention we are 
unable to accede. It must be remembered 
that the parties, who are Jats, are 
governed presumably by agricultural cus¬ 
tom in the matter of inheritance; and 
indeed they appear to have plaoed their 
reliance upon custom. In these oiroum- 
stances the plaintiffs' failure to prove a 
custom in favour of their olaim does not 
lead to the conclusion that no custom 
regarding succession to the estate is ap¬ 
plicable to the tribe and that the per¬ 
sonal law must necessarily be followed. 
The only thing which can be said is that 
the custom 9et up by the plaintiffs has 
not been proved, and upon that ffnding 
their suit should be dismissed. It ap¬ 
pears that some of the plaintiffs, who 
are respondents in this appeal, died dur¬ 
ing the pendency of the appeal, and it is 
contended by Mr. Ganga Ram that as no 
application to bring their representatives 
on the record ha9 been made within the 
prescribed period, the appeal has abated 
so far as those respondents are concerned. 
From the affidavits filed by both the par¬ 
ties it appears that of the eight respon¬ 
dents, who died during the pendency oL 
the appeal, four have got their legal re¬ 
presentatives already on the record; and 
of the remaining four, Gaman, Alam and 
Khwaja died mor9 than six months ago, 
and Hakam, son of Chanan, died accord¬ 
ing to the appellant six months ago, but 
according to the respondents about eight 
months ago. Mr. Oertel. however, argues 
that as an order was passed by this Oourt 
under O. 1. R- 8. Civil P. C., permitting 
one or more of the respondents to repre¬ 
sent all others, the appellant did not 
consider it necessary to implead the legal 
representatives of those respondents who 
had been permitted to be represented by 
others. We think that the matter is by 
no means cloar. and we are therefore of 
opinion that there was in the oiroum. 
stances sufficient cause for not making 
the application within the prescribed 
period. Accordingly we grant the appli¬ 
cation for bringing the lagal representa- 
tives of the deceased persons on the re¬ 
cord The result is that we accept the 
appeal and setting aside the deoree of the 


lower appellate Court dismiss the plain.! 
tiffs’ suit with costs throughout. 

R.M., r.k. Appeal accepted . 
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Martineau, J. 

Tikaya Ram —Defendant—Appellant. 

v. 

Wassu Misr and another —Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 3017 of 1917, De¬ 
cided on 19th February 1919, from deoree 
of Dist. Judge, Multan, D/- 29th June 
1918. 

Evidence Act (1872), S. 115—Pre-emption 
—Dispute whether transection was mortgage 
or sale—Compromise statement that plain¬ 
tiff might be given decree subject to certain 
conditions—Conditions not fulfilled—State¬ 
ment does not amount to waiver—Successor- 
in-interest is not debarred in subsequent 
suit from pleading that transaction was sale 
—Plaintiff cannot take advantage of his 
own fraud and show that transaction which 
was ostensibly mortgage was really sale. 

One T executed a mortgage deed in 1906 in the 
plaintiffs' favour in respect of a house which he 
afterwards sold to the defendant. Plaintiffs sued 
for a declaration that they were the owners of 
the house, alleging that the transaction of 1906 
was really a sale and not a mortgage. It appeared 
that in a previous suit brought by one P for pre¬ 
emption of the house both T and the present 
plaintiffs had pleaded that the transaction was a 
mortgage. This case was compromised, T stating 
that the transaction might be treated as a sale 
and a decree given to P on condition of his clos- 
ing a certain door and building a wall. The 
Court passed a decree in P's favour but omitted 
to mention the condition and P sought out exe¬ 
cution and took over possession by paying tho 
decretal amount. The present plaintiffs then ap¬ 
plied to have the decree amended and the con¬ 
dition about the door and the wall was accord¬ 
ingly entered in the decree and as P was unable 
to comply with this condition, the executing 
Court had the possession of the house given back 

to the present plaintiffs. . 

Held: (1) that the statement made by T in tne 
former suit was not an admission that the alie¬ 
nation of 1906 was in reality a sale and did not 
debar him or hissuccessor-in-title from pleading 

that it was a mortgage. M t 

(2) that inasmuch as T merely consentedl to a 
decree being passed in favour of ^subject to cer 
SConditions, and P failed to fulfil thesei con¬ 
ditions, his suit in effect stood dismissed and T 
could not be said to have waived bis^nghta^ In 

th ? 3 ^°that inasmuch as the plaintiffs had on 
their own showing combined with P to defraud 
possible pre-emptors by having a sale transaction 
entered in the deed in the form of a 
thev were now estopped from setting up their 
own fraud and pleading that tho transaction 
which was ostensibly a mortgage *] 

“(4) that under tho circumstance the> 
tiffs’ suit was liable to be dismissed. It* louu u 
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Durga Das —for Appellant. 

Nanak Chand and Bal Mukand Trikha 
—for Respondents. 

Judgment.—The house in dispute has 
been purchased by the defendant Tikaya 
Ram from the former owner Thalia Ram. 
The plaintiffs Wa9su and Asa Nand sue 
for a declaration that they are the owners. 
Thallu Ram had executed a mortgage- 
deed in their favour in respect of the 
house in 1906, but their allegation is that 
the transaction was really a sale and not 
a mortgage. The lower CourtB have de¬ 
cided in their favour, and Tikaya Ram 
has come to this Court in second appeal. 
Phallu Mai brought a suit for pre-emp¬ 
tion in 1907 in respect of the alienation 
by Thallu Ram alleging that the transac¬ 
tion was sale. Both Thallu Ram and the 
present plaintiffs pleaded that the tran¬ 
saction was a mortgage. The case was 
compromised, it being agreed that Phallu 
Mai should be given a decree on condition 
of his closing a certain door and building a 
wall. Thallu Ram made a statement that 
the transaction might bo treated as a sale 
and a decree given. The Court passed a 
decree in favour of Phallu Mai, but omit¬ 
ted to enter in the decree sheet the con¬ 
ditions as to the closure of the door and 
the building of the wall. Phallu Mall 
took out execution, paid the amount that 
he was required to pay under the decree, 
and gob possession of the house, but did 
not carry out the conditions regarding the 
door and the wall. 

Wassu and Asa Nand applied to have 
the decree amended, and it was amended 
accordingly, the conditions about the door 
and the wall being entered therein. After 
that, as Phallu Mai was unable to comply 
with the conditions (owing to objections 
raised by his father and brother) the exe¬ 
cuting Court, on the application of Wassu 
and Asa Nand, had possession of the house 
given back to them. The lower appellate 
Court holds that the appellant is estopped, 
by the statement which Thallu Ram made 
at the time of the compromise in 1907, 
from pleading that the alienation in 
favour of the plaintiffs was a mortgage, 
that Thallu Ram has waived his rights, 
and that the plaintiffs are in possession of 
the house as owners having got baok pos¬ 
session from Phallu Mai, who was the 
owner under his deoree. I do not agree* 
with the view taken by the lower appel¬ 
late Court. Thallu Ram made no admis¬ 
sion in the former suit that the alienation 


he had made in favour of the present 
plaintiffs was a sale. His plea was that 
the transaction was a mortgage and what 
he said at the time of the compromise 
was only that the transaction might be 
treated as a sale and a decree given to 
Phallu Mai ( muamala bai tasawxuur ho 
kar muddai ko digri di jawe). 

I do not see how that statement can 
debar him or his successor-in-title from 
pleading, in a suit brought bv. the alie¬ 
nees, that the alienation of 1906 was a 
mortgage. The learned District Judge 
thinks that Thallu Ram’s admission led 
the plaintiffs to take certain action which 
they would not have otherwise taken, 
namely, to get the decree amended and to 
get back possession of the house from 
Phallu Mall. It seems to me that this 
action was necessitated, not by Thallu 
Ram’s statement which amounted merely 
to a consent to a decree being passed in 
favour of Phallu Mai, but by Phallu 
Mai’s failure to fulfil the conditions of 
the decree. On the question of waiver 
the learned District Judge says that a 
right cannot be waived against one per 
son and reserved against another. This 
ie however not quite an accurate descrip¬ 
tion of the position whioh the defendant 
is taking up. Thallu Ram could not, of 
course, relinquish his rights in the house 
and retain them at the same time, but 
did he relinquish them at all? Qe merely 
consented to a deoree being passed in 
favour of Phallu Mai. If Phallu Mai had 
fulfilled the conditions of the deoree, 
Thallu Ram's rights in the house would 
have ceased. But Phallu Mai did not ful¬ 
fil the conditions and had in consequenoe 
to give baok possession of the house to 
the present plaintiffs. In effect therefore 
Phallu Mai’s suit stood dismissed and the 
status quo was restored. In these circum¬ 
stances it oannot be said that Thallu Ram 
waived his rights in the house. The 
lower appellate Court has referred to the 
following passage of a judgment of the 
Privy Council reported as Sri Gajapathi 
liadhika Patta Maha Devi Gam v. Sri 
Gajapathi Nilamani Patta Maha Devi 
Gam (l), quoted in 1 . L. R. 18 Mad . 1 : 

"When a state of faots is accepted as the basis 
of a compromise is whoroby a suit pending deci¬ 
sion is amicably adjusted, and when the compro¬ 
mise is not vitiated by fraud, those who were 
parties to it and their privies should not after¬ 
wards be heard to say, for the purpose of reviv¬ 
al [1869-70] 18 M. I. A. 497=6 B. L. R. 202 

(P.O). . » 
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was otherwise.”. 

That principle however does nob apply 
in the present case, as the compromise 
ontored into in 1907 ceased to operate by 
reason of Phallu Mai not carrying out 
the conditions. I hold that Thallu Ram 
did not waive his rights in the house, and 
that his successor-in-interest is not estop¬ 
ped from pleading that the transaction 
of 190G was a mortgage. The lower ap¬ 
pellate Court thinks that because Phallu 
Mai got possession of the house as its 
owner the plaintiffs received it back 
from him as owner, but this is not cor¬ 
rect. Phallu Mai did not become * the 
owner, because he did not fulfil the con¬ 
ditions in regard to closing the door and 
building the wall, and he had no right to 
get possession at all. When possession 
was restored to the plaintiffs, owing to 
Phallu Mai not fulfilling the conditions, 
they took the house back with the same 
title that they had had before, the par¬ 
ties beingrelegated to the status quo ante, 
as I have already observed. 

There is one other point urged on be¬ 
half of the appellant, .which is alone a 


ndak biNGH (Shah Din, C. J.) 1919 

«nH U ^i ab |r CoUrt . of Wards Act (1903), S«. 26 
and 3 1 Execution of decree—Property of 

— deblor in charge of Court of Ward. 
of E certifir n » Car i bC pr T ? ceeded only on filing 

n^o de n ee ,nu S f. assed against B - 0Q luh M*t 
.9“ 12th ? r “y his estate was placed 
under the superintendence of the Court of Wards. 
On 9th April 1915 the decree-holders applied for 
execution of the decree. On 1st January 1916 
certain of B.'b property was attached but on 19th 
January 1916 the Deputy Commissioner, on be¬ 
half of the Court of Wards, objected to the 
attachment. On 20th April 1916 the executing 
Court ordered the decree* holders to amend their 
application and to make the Court of Wards a 
party to the execution proceedings. This was 
done on 26th April and a certificate dated 22nd 
March 1916 obtained from the Deputy Commis¬ 
sioner under S. 26, Punjab Court of Wards Act 
was filed along with the application; 

He Id: that since the decree-holders had filed 
the requisite certificate from the Deputy Commis¬ 
sioner, execution of the decree could issue and 
the executing Court had every power to issue 
attachment or other process against the property 
of tho judgment-debtor which was under the 
superintendence of the Court of Wards. (P 151 Cl] 

Sham Das—for Appellants. 

Dtini Chand and Ramhhaj Datta —for 
Respondents. 


good defence to the suit, namely, that 
the plaintiffs cannot be allowed to plead 
their own fraud. They want to allege 
that they combined with Phalln Ram to 
defraud possible pre-emptors by having a 
sale transaction entered in the deed in the 
form of a mortgage. It is contended on 
their behalf that the fraud did not suc¬ 
ceed, hut this i9 not tho case. Phallu Mai 
no doubt got a decree for pre-emption, 
but he got it subject to conditions which 
he found himself unable to fulfil, and so 
his case failed and he had to give up the 
house. The plaintiffs are now estopped 
from setting up their own fraud and 
pleading that the transaction which was 
ostensibly a mortgage was really a sale. 
I accordingly accept the appeal, set aside 
the decree of the lower appellate Court, 
and dismiss the suit with costs through¬ 
out. 

r.M./r.K. Appeal accepted . 
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Shah Din, C. J. 


Judgment. —This appeal arises out of 
execution proceedings relating to a decree 
which was passed in favour of the res¬ 
pondents against appellant 1, on 11th 
May 1912. On 12th May 1914 the estate 
of the said appellant was placed under 
thesuperintendenc?of the Court of Wards. 
On 9th April 1915 the respondents made 
an application for execution of the decree 
hut filed no certificate from the Deputy 
Commissioner under S. 26, Court of 
Wards Act, Punjab Aot 2 of 1903, 
showing that their claim, as based on the 
decree, had been notified in writing to the 
Deputy Commissioner after the applica¬ 
tion of the notice under S. 9 of the Act,, 
On 1st January 1916 certain property 
belonging to appellant 1, which was under 
the superintendence of the Court of Wards 
was attached in execution; but on 19th 
January 1916 tho Deputy Commissioner, 
on behalf of the Court of Wards, objected 
to the attachment. On 20th April 1916 
the executing Court ordered tho res¬ 
pondents to amend their application for 
execution and to make the Court of Wards 


Balwant Singh —Appellant. 

v. 


a party to the execution proceedings. 
On 26th April 1916 a fresh application 


Mahindar Singh —Respondent. for execution was madeby the respondents 

Miac First Appeal No. 3158 of 1916. in which both appellant 1. and the Court 
Decided on 23rd April d917. of Wards, which is appellant 2 in this 
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Court, were made parties; and a certi¬ 
ficate, dated 22nd March 1916, obtained 
from the Deputy Commissioner under 
S. 26 of the Court of Wards Act was also 
filed along with the application. The 
appellants objected to execution of the 
decree being issued on the ground that 
since the property of the judgment-debtor 
had vested in the Court of Ward9, the 
executing Court had no power to execute 
the decree against any portion of it and 
the respondents were bound to apply to 
the Deputy Commissioner for recovery 
of the decretal amount. The lower Court 
has overruled this objection by order 
dated 16th August 1916, and the present 
appeal has been preferred'from that order. 

In my opinion the order of the lower 
Court is folly justified under S. 31,Court 
of Wards Act, and must therefore, be 
maintained. Admittedly, the respondents 
filed, along with their application of 26th 
April 1916, a certificate from the Deputy 
Commissioner to the effect that they 
had notified their claim to him as required 
by S. 26 of the Act. Sub-S. (2), S. 31 
has therefore no application to the case 
and under sub-S. (3) of the section the 
executing Court has every power to issue 
an attachment or other process in execu¬ 
tion of the decree against the property of 
appellant 1, which is under the superin¬ 
tendence of the Court of Wards. The 
order of the lower Court under appeal is 
to the effect that since the decree.holders 
have filed the requisite certificate from 
the Deputy Commissioner execution of 
the decree can issue. This order is in 
full accord with sub S. (3), S. 31 of the 
Aofc, and the appeal must therefore fail. 
The question whether the lower Court 
can, after the property of the judgment- 
debtor has been duly attached, proceed 
to sell it in execution without the con¬ 
currence of the Court of Wards does not 
arise for decision at this stage of the pro¬ 
ceedings and I am not oalled upon to 
decide it. I dismiss the appeal with 
costs. 

R.M./r.K. Appeal dismissed . 
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Scott-Smith and Wilberforoe, JJ. 

Mt.Raj Dulari —Appellant. 

v. 

Pala Mai and another— Respondents. 

First Appeal No. 592 of 1915, Deoided 
on 19th February 1919. 
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Hindu Lew—Joint family — Suit by T 
against P for partition, for accounts of 
partnership and for dissolution House 
property found to be family property Mort¬ 
gage by T of his share — Subsequently T 
held liable for certain sum in suit for ac¬ 
counts of«partnership— P attached house pro¬ 
perty — Mortgagees objection allowed—In 
suit for declaration held family property was 
not liable for debts due on partnership ac¬ 
counts—Pheld to have no lien. 

T sued P in 1893 for partition of joint family 
immovable property and for settlement of 
accounts and dissolution of partnership. In 
1901 the Chief Court gave him a decree, declar¬ 
ing that be was entitled to partition and that 
all houses in suit wero tho pcoporty of the joint 
family and liable to partition. Proceedings 
dragged on till 1907, when the District Judge 
ordered the receiver to proceed to divide the im¬ 
movable property without deducting anything 
for debits due by oither party, In February 
1908 T executed a mortgage-deed in favour of 
tho present defendant of his-share. The receiver’s 
scheme for partition was sanctioned by tho 
Court od 27th July and the District Judge’s 
order was maintained by *the Chief Court on 1st 
November 1910. In a subsequent judgment of 
3rd August 1914 the Chief Court held that tho 
total amount due from T to P and others on ac¬ 
count of the partnership wa9 R*. 4,246-11-3, An 
attachment of the mortgaged property took 
place in 1911 and P and others applied for sale 
of tho attached houses. The mortgagee objected 
to the sale and tho objection having been al¬ 
lowed, tho decree-holders P and others brought 
the present suit for a declaration that they had 
alien on tho property and had a preferential 
right to that of tho mortgagee: 

Held: (1) that the joint familyjmmova^lc pro¬ 
perty had no connexion whatever with tho 
partnership business and was in no way liable 
for any debits duo on the partnership accounts; 
(2) that therefore the plaintiffs had no lion on 
tho houses in suit and oould not succeed. 

[P 162 C 21 

Ram Bhaj Datta and Shiv Narain — 
for Appellant. 

Moti Sagar —for Respondents. 

Judgment. —The decision of this ap¬ 
peal, it is hoped, concludes litigation 
whioh commenced in 1898. In that year 
one Tek Chand sued Pala Mai and others 
for partition of joint family immovable 
property and for settlement of accounts 
and dissolution of partnership. The 
Chief Court on 7bh Deoember 1901 gave 
the plaintiff Tek Chand a decree for de¬ 
claration that he was entitled to parti¬ 
tion and deoided that all the houses in 
suit were the property of the joint family 
and liable to partition. It also ordered 
that partition should be carried out in 
execution after it had been ascertained 
what amount of property remained 
to be divided. Proceedings dragged on 
slowly before a receiver till 1907 when 
certain directions were issued • ‘by 
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Mr. Ellis, District Judge, who ordered 
the receiver to proceed to divide the im¬ 
movable property immediately without 
deducting anything for debit9 due by 
either party. He directed that any de¬ 
bits that might on account be found due 
could be deducted from any cash balance 
divisible and should not be considered in 
the division of the immovable property. 
He obviously considered that any debits 
due from any member of the family could 
be made good from the cash divisible. 
The receiver next on 24th January 1908 
put in two schemes for the division of 
the house property. This was followed 
on 15th February 1908 by the execution 
of a mortgage-deed by Tek Chand in 
favour of the present appellant of his 
share for Rs. 5,000. The receiver’s 
scheme for partition of the immovable 
property was sanctioned by the Court on 
27th July 1908, and the District Judge’s 
order on this point, which wa9 not ques¬ 
tioned on appeal to the Chief Court, was 
maintained by it on 1st November 1910. 
The Chief Court also held in a subse- 
quent judgment of 3rd August 1914 that 
the total amount due from Tek Chand to 
Pala Mai and others on the partnership 
account was Rs. 4,246-11-3. 

The present proceedings have arisen 
out of an attachment of the mortgaged 
property which took place in 1911, and 
an application by Pala Mai and others 
for the sale of the attached houses. The 
mortgagee raised objections to the sale 
of the houses and this dispute was de¬ 
cided in her favour by Murari Lai in 
1912. The decree holders Pala Mai and 
another therefore sued for a declaration 
that they had a lien on the property and 
had a preferential aight to that of the 
mortgagee. This suit has been decided 
in favour of the plaintiffa in a somewhat 
indecisive judgment by the lower Coxrt, 
which has held that the mortgage having 
taken plafie prior to final partition it 
could have no effect on the lion of the 
copartners. It has also held that the 
mortgage having been effected pendente 
lite cannot affect the rights of Pala Mai. 
Against this decision an appeal has been 
preferred to this Court. Counsel for the 
respondents does Dot attempt to support 
the finding of the lower Court that the 
doctrine of lie pendens applies in any 
way to the facts of this case and it is 
unnecessary therefore for us to discuss 
further the finding of the lower Court 


on this point. Counsel for the appellant 
contended with force that the houses 
now in suit had no connexion with the 
partnership affairs of the parties. He 
pointed out that the original suit was 
for partition of joint family property 
and for dissolution of partnership and 
rendition of accounts and urges that the 
houses though part of the joint family 
property, had no connexion with the 
partnership concern. His contentions 
are borne out by the original plaint by 
the Chief Court judgment of 1901 and by 
the whole course of the litigation. It is 
most noticeable in this connexion that 
Mr. Ellis’s judgment of 1907, in which 
he ordered the partition of the joint 
family houses to' proceed separately from 
the settlement of the partnership ac. 
counts was never questioned in appeals 
to the Chief Court. Further it is 
significant that Pala Mai-and others, 
when they applied for attachment of the 
property of Tek Chand, did not allege 
any lien on the houses in their capaoity 
as partners. Against this position taken 
up on behalf of the appellant Counsel for 
respondents argued, on the basis of 
S. 262, Contract Act and Lindley on 
Partnership, p. 417, Edn. 8 and other 
authorities that the lien of one partner 
exists on partnership property till the 
conclusion of dissolution. It is not nece 
ssary for us to discuss the authorities, 
referred to as it is clear from the facts 
whioh we have mentioned above that the 
joint family immovable property had 
no connexion whatever with the part¬ 
nership business. For these reasons it 
ie obvious that Pala Mai had no lion on 
the houtes now in suit. For the fore¬ 
going reasons we hold that at the time 
of the mortgage the joint family property 
wa 9 in no way liable for any debits due 
on the partnership accounts, and accept¬ 
ing the appeal dismiss plaintiffs’ 9uit 

with costs in both Court. 

r.M./r.K. Appeal accepted . 
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Buodaway, J. 

ashi Ram —Auction-purchaser Peti- 

or. _ 

assan Muhammad and another 
*ment-debtor— Decree-holders— Op- 

te Parties. a 

ivil Revn. Petn. No. 92 of 1919, De- 

d on 27th January 1919. 
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(a) Civil P, C. (1908), O. 21, R. 90 — Ob¬ 
jection on giound of fraud can be made only 
prior to confirmation of tale. 

Objections to an execution sale on the ground 
of fraud can only be made under R. 90, O. 21, 
prior to the confirmation of the sale. (P 154 C 1] 

(b) Civil P. C. (1908), O. 21, R. 90 Fraud 
—Plea of — Fraud should be specifically set 
out. 

Fraud should be specifically set out with all 
the necessary details so as to enable the opposite 
party to meet a specific set of assertions. 

[P 154 C 1] 

(c) Civil P. C. (1908), O. 21. Rr. 90 and 92 
and Ss. 100 and 115 — D obtaining decree 
against H , amount to be realised from pro¬ 
perty in event of non-payment — B having 
taken out execution, house of H sold and 
sale subsequently confirmed —H subsequent¬ 
ly applying after 30 days for cancellation of 
sale on ground of fraud — Held that sale 
could not be attacked except by separate 
suit — No second appeal nor can appellate 
Court interfere in revision—Time cannot be 
extended under Limitation Act, S. 5. 

One B . obtained a decree against B . the de‘ 
cretal amount being made realisable from the 
latter's property in tho event of non-payment. 
B. having sued out execution, the house of U„ 
was sold on 19th December 191G ‘and on 27tb 
January 1917 the sale was confirmed in favour of 
one B . R ., who was granted the usual certificate 
on 12th February 1917. On 1st November 1917 
H . filed an application for the cancellation of 
the sa'o on the ground that it had been effected 
fraudulently and that the proceedings bad been 
Irregular. The Munsif dismissed the application 
as time-barred and as having been made after 
the decree had been satisfied. On appeal the 
District Judge, holding that the application was 
competent and within time, remanded the case 
for inquiry into tho allegations made b? H . The 
auction-purchaser 23. R . preferred a second ap¬ 
peal against this order : 

Held (1): that the sale having been confirmed, 
it could not be attacked except by a separate 
suit; (2) that tho Munsif having acted under 
R. 92, O. 21, no second appeal was competent ; 
(3) but that the appellate Court had power to 
interfere on revision ; (4) that the application, 
having been made more than SO days after the 
date of the sale, was timo-barred under Art. 1G6, 
(6) that timo coaid not be extended under S. 5 
and in order to avail himself of S. 18 cf the Act 
tho applicant must show that he was by fraud 
kept from the knowledge of his right to apply for 
the sale to be set aside ; fG) that the applicant 
having failed to establish this was not entitled to 
any relief. [P 164 C 1, 2] 

Tek Chand —for Petitioner. 

Shamair Chand for M. L. Puri for 
Hasan Muhammad —for Respondents. 

Judgment— On 26th November 1915 
one Beli Bam obtained a deoree against 
Has8ana on a compromise. The snm de- 
. creed was Rs. 2i3 and was payable by 
26th April 1916. In default of payment 
the money was realizable from Hassana's 
house and other property. The money 
was not paid by the date fixed and on 

• •• -' . r.‘c v *■. * a 


27th July 1916 Beli Ram sued oat exe¬ 
cution asking for the sale of the house. 
The sale was effected on 19th- December 

1916, and the list of bids shows that the 
judgment-debtor was present at the time 
of sale. On 27th January 1917 the sale 
was confirmed in favour of Bashi Ram for 
Rs. 270 and on 10th February 1917 the 
record was consigned to the Record Room, 
the decree being stated to have been satis¬ 
fied. Bashi Ram was granted the usual 
certificate by the Court on 12th February 

1917. On 1st November 1917 Ilassana 
filed an application for the cancellation 
of the sale on the grounds that it had 
been effected fraudulently and that the- 
proceedings had been irregular. Tho ap¬ 
plication did not state under what provi¬ 
sion of the Civil Procedure Code it wa* 
made. 

On 6th December 1917 the learned 
Munsif dismissed the application, holding 
(l) that inasmuch as it had been made 
after the decree had been satisfied it was 
not competent ; (2) that it was barred by 
time, and (3) no fraud had been proved. 
Hassana then appealed to tho Additional 
District Judge, who held that the appli¬ 
cation was competent and apparently 
within time and remanded the case to 
the learned Munsif directing him to make 
an inquiry into tho allegations made by 
Hassana. Against thi9 order Bashi Ram 
has preferred this second appeal through 
Mr. Tek Chand and Mr. Shamair Chand 
has appeared for Hassana. Mr. Shamair 
Chand raised a preliminary objection to 
the effect that no second appeal lay. He 
contended that the application made by 
his client could only have been, and was*, 
made under O. 21, R. 90, Civil P. C., and 
that the order of the Munsif was passed 
under O. 21, R. 92, Civil P. C,, and was 
therefore appealable uuder O. 41, R. 1 (j),. 
Civil P. C. He then contended that the 
order passed on appeal wa9 final and re¬ 
ferred to S. 104 (2), Civil P. O. He fur¬ 
ther contended that an application could 
be made under O. 21, R. 90, Civil P. C., 
on the ground of fraud at any time after 
the sale attacked had been confirmed and 
that in fact the only way to get a sale 
such as this set aside on the ground of 
fraud was by having recourse to the pro¬ 
visions of O. 21, R. 90, Civil P. C., as no 
separate suit could be brought. Mr. Tek 
Chand, on the other hand, argued that 
once a sale had been confirmed it coul$ 
not be attacked except by a separate su 
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and that therefore no order could be 
passed under O. 21, R. 92, Civil P. C. t 
and thus no appeal lay to the District 
Judge. 

In any event, he contended that if no 
second appeal lay, this Court should act 
on the Revision Side. Having regard to 
the wording of O. 21, R. 92, Civil P. C., 

I am inclined to the view that Mr. Tek 
Chand's contention is correct, and that 
objections to a sale on the ground of fraud 
can only be made under R. 90 prior to the 
confirmation of the sale. At the same time, 
it seems to me that the Munsif was act¬ 
ing under R. 92 and that therefore no 
second appeal was competent and I there¬ 
fore hold accordingly and dismiss the ap¬ 
peal as an appeal. I think however that 
I should interfere on revision—that I 
have the power to do so I have no doubt 
and it seems to me that this is a case in 
which I should exercise this power, for 
the reasons that this Court exercised it 
in Civil Revision No. 10 of 1919 : Asa 
Nand v. Jhangi Ram (l), decided by 
Chevis, J., on 3rd January 1919. The 
application is undoubtedly barred under 
Art. 1G6, Lim. Act, as having been made 
more than 30 days after the date of the 
sale. Tirae'cannot be extended under S. 5 
of that Act and S. 18 is the only section 
that can be appealed to. The learned 
District Judge has not referred to this 
section specifically, but I assume he had 
that section in his mind. In order to 
avail himself of that section however it 

is necessary for Hassaua to show that 
“ho was, by fraud, kept from the knowledge of 
his right to apply for the sale to be set aside.” 

He however has never alleged any such 
fraud. His allegation is that he had en¬ 
tered into an arrangement with Beli Ram 
under which Beli Ram undertook not to 
get the house sold and that despite this 
undertaking the house was brought to 
sale. Mr. Shamair Chand urged that the 
allegation was a general one of fraud 
which included this kind of fraud as well, 
but in this I am unable to agree. Fraud 
should, in my opinion, be specifically set 
out with all the necessary details so as to 
enable the opposite party to meet a speci¬ 
fic set of assertions, and the only circum¬ 
stance alleged by Hassana is that his de- 
cree-holder executed the decree in breach 
of an undertaking not to do so The 
learned Judge appears to have gone out 
of his way to raise a cise for the judg- 

(1) [1919] 50 I. 0.610. 


ment-debtor that he himself never con¬ 
templated and in doing so the learned 
District Judge has wholly misunderstood 
the real point regarding limitation. Inci¬ 
dentally, his order of remand is bad, for 
he has remanded the question of fraud 
for inquiry whereas the learned Munsif 
has already found that no fraud had been 
proved. 

I accordingly accept this as a petition 
of revision and setting aside the order of 
the learned District Judge, restore that 
of the learned Munsif. The respondent 
must pay the petitioner's costs through¬ 
out. 

R.M./R.K. Petition accepted . 

* A. I. R. 1919 Lahore 154 

Shadi Lal and LeRossignol, JJ- 

Harnam Singh —Plaintiff—Appellant. 


v. 

Kishen Chand and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 1259 of 1915, De¬ 
cided on 6th February 1919, from deoree 
of Dist. Judge, Lahore, D/- 30th January 


(a) Limitation Act (1908), Art. 11—Suit 
under O. 21, R. 63 after objection to attach¬ 
ment it allowed it governed by Art. 11— 
Civil P. C. (5 of 1908), O. 21, R. 63. 

Plaintiff attached a certain house in execution 
of his decree against defendant, judgment- 
debtor, whoso brother preferred objections on the 
ground that ho was the sole owner of the pro¬ 
perty as the judgment-debtor had relinquished 
his interest in it by a deed of release. The ob¬ 
jection having been allowed, plaintiff sued for a 
declaration that the house was liable to attach¬ 
ment and sale in execution of his decree: 

Held: that the suit was governed by Art. 11, 
Lim. Act and having been brought within ono 
year from the date of tbo order passed by the 
Court of execution, was not barred by ^time.^ ^ 

(b) Limitation Act (1908) Art. 120— 
Art. 120 applies when no other article 1 * 

applicable. _ , 

Article 120 comes into operation only "ben no 
other article is applicable to “suit. IP 155 O 1J 
* (c) Limitation Act (1908), Art. 11 
Art. 11 doe. not help where right la already 

extinguished by lap.e of time 

A person cannot simply by invoking Art. 11 
got over the law of limitation if his t,U * J®. 1 *Jl e 
property has by lapss of time been extinguished. 
A. suit though brought within the period allowed 
bv Art 11, may yet be barred by some other 
provision of the Limitation Act and may «>°“: 
quently fail on that ground. (P 155 O 1J 

Santanam —for Appellant. . 

rv.v and Mehr Chand Mahajan 


—for Respondents. 

Judgment.—In execution of a decree 
obtained by the plaintiff Harnam Singh 
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against Kishen Chand, on the strength 
of a mortgage-deed executed by the latter 
in favour of the former on 27th May 
1897, the decree-holder attached the 
house in dispute. To this attachment 
Kishen Chand’s brother Wasdeo pre¬ 
ferred objections on the ground that the 
judgment-debtor had by a deed of release 
dated 3rd April 1896, relinquished his 
interest in the property, and that the 
objeotor was consequently the sole owner 
thereof. The Court of execution allowed 
the objections, with the result that the 
decree-holder brought the present action 
for the usual declaration that the house 
was liable to attachment and sale in 
execution of his decree. 

Now the District Judge while decid¬ 
ing the case on the merits in favour of 
the plaintiff, has dismissed it on the sole 
ground that it is barred by limitation 
under Art. 120, because the plaintiff 
came to know of the deed of release in 
1897 or 1898 and did not institute a suit 
within six year9, as proscribed by that 
article to have it declared invalid. In 
this conclusion we are unable to concur. 
It iis patent that Art. 120 comes into 
operation only when no other article is 
'applicable to a suit. There can be no 
doubt that Art. 11 prescribes the rule 
of limitation for an action of this kind, 
and the present suit was undoubtedly 
brought within one year from the date of 
the order passed by the Court of execu¬ 
tion. We fully recognize the principle 
that a person cannot simply by invoking 
Art. il, get over the law of limitation, 
if,hi8 title to the property ha9 by lapse 
of time been extinguished. A suit though 
brought within the period allowed by 
Art. 11, may yet be barred by some other 
provision of the Limitation Act and may 
consequently fail on that ground; bnt no 
such bar has been established by the 
defendant. It is to be observed that the 
farkhati relied upon by the defandant 
had never been put forward, prior to 
lyiu, as an impediment in the way of 
the plaintiff, and the mere fact that as a 
witness m a ease bronght by one Maya 
Das the plaintiff became aware of the 
■enstence of the document did not render 
it obligatory upon him to sue for a do- 
olaration that it should not affeot him 
prejudimaHy more especially when we 
remember that in that very suit the 
transaction was declared to be fictitious. 
° a fcho find ‘ng of the Distriot Ju0ge it 


appears that the release was a mere paper 
transaction, and that the plaintiff insti¬ 
tuted the suit within one year from the 
date when it was sought to be used as an 
obstacle in his way. 

Accordingly we hold that the law of 
limitation does not furnish any bar to 
the plaintiff's suit which must be de¬ 
creed upon the findings recorded in his 
favour by the District Judge on all 
other issues. The learned pleader for 
the defendant Wa9deo has attempted to 
impeach the findings adverse to his 
client, but he has not succeeded in estab¬ 
lishing any ground which would be a 
good ground for a second appeal. On 
the question of the possession of the pro. 
perty the learned Judge holds that he 
was ‘not at all satisfied that Kishon 
Chand ever really left the house/* and 
further it was the defendant Wasdeo 
who relied upon his adverse possession, 
which ho has wholly failed to prove. 

It is contended that the house belonged 
to a joint Hindu family, and that Kishen 
Chand being a member of that family 
could not validly alienate his undivided 
share in the joint property. A simple 
answer to this contention is that no such 
plea was ever put forward by the defond¬ 
ant and consequently no issue was framed 
on the subject. Nor was the olaim to 
attach the entire house resisted on the 
ground that, apart from the title derived 
from the farkhati, Wasdeo wa 9 at any 
rate, entitled to a half share therein; and 
that the plaintiff could attach only the 
moiety belonging to his judgmonfc-dobfcor. 
It appears that the house in dispute is a 
part of a large house, and that it was 
regarded as the property of Kishen 
Chand the remaining portion of the large 
house apparently belonging to Wasdeo. 
The facts in connexion with the matter 
are obscure and we are unable to express 
any final opinion thereon. 

We accordingly accept the appeal with 
costs throughout. 

R.M./r.k. Appeal accepted, 
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Broadway, J. 

Kirpa Singh Plaintiff—Petitioner. 


Afti/a Singh —Opposite Party. 

Civil Revn. Petn. No. 288 of 1917, De¬ 
cided on 30th November 1918, from 
order °f Munsif Snfi Claaa, Lyallpur, 
D/- 23rd January 1917. 
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Civil P. C. (1908), O. 9, R. 4, and S. 141 
—Application under O. 9, R. 4 dismissed for 
default—Fresh application to restore ap¬ 
plication is maintainable. 

Where an application under 0, 9, R. 4, to 
restore a suit dismissed for default is itself dis¬ 
missed for default, a fresh application to restore 
such application i6 maintainable. [P 156 C 1] 

Nand Lai —for Petitioner. 

Devi Dyal —for Opposite Party. 

Judgment.—The necessary facts are 
given in my order admitting this revision 
to a hearing. The case was originally 
fixed for hearing for 15th November 
1916, and was dismissed in default. An 
application uuder 0. 9, R. 4, Civil P.C., 
was filed on 13th December 1916, and 
was dismissed in default on 22nd Decem¬ 
ber 1916. There is an application on 
the record bearing the said date (22nd 
December 1916) asking for restoration of 
the application of 13th December 1916 
which was however dismissed on 23rd 
January 1917 on tho ground that the 
application for restoration was filed on 
3rd January 1917, i. e., more than 30 days 
after the dismissal on 15th November 
1916. Mr. Nand Lai contended that the 
application dated 22nd December 1916 
was for restoration not of the suit, but 
of the application to restore, filed on 13th 
December 1916, and that by virtue of 
S. 141, Civil P. C., such an application 
was competent. 

The matter is not free from difficulty 
but Manakji v. Stirajmal (1) is direct 
authority for Mr. Nand Lai s contention 
and I can see no good reason for regard¬ 
ing that decision as wrong. 1 accord¬ 
ingly follow it and accept this petition. 

The case will go back to the Court of the 
Munsif, who will decide whether there 
was any good or sufficient cause shown 
for the failure to appear on 22nd Decem¬ 
ber 1916 and whether or not the applica¬ 
tion of that date should be granted. If 
he decides in the negative the matter 
ends, if in the affirmative then it will be 
for him to decide whether the applica¬ 
tion of 13th December 1916 was well- 
founded. Costs in this Court will follow 
the event. 

r.M./r.K. Petition allowed. 


(1) [1911] 7 N. L. R. 32=10 1.0. 705. 


Ram (Broadway, J.) . 1911> 
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Broadway, J. 

Mt. Gulab Devi —Defendant—Appel* 
lant. 

v. 

Monji Ram and another —Plaintiff and* 
Defendants—Respondents. 

Second Appeal No. 2706 of 1918, De¬ 
cided on 12th February 1919, from de¬ 
cree of Dist. Judge, Karnal, D/- 13th 
June 1918. 

(a) Adverse possession — Proof—Use of 
land as "convenient adjunct" does not 
amount to assertion of title. 

The usa of land in a village as a "convenient 
adjunct" cannot be regarded as an indication of 
an assertion that the land so used is the property 
of the person using it. [P 157 0 1] 

(b) Evidence Act (1872), S. 101—Person 
claiming title by purchase. 

A person who seta up a title to property by 
purchase must prove that his vendor had a title 
in the property sold. [P 157 C U 

Shamair Chand —for Appellant. 

Brij Lai —for Respondents. 

Judgment. —On 27th June 1916 one 
Harnath executed a deed of sale in 
favour of Chhelu, whereby he sold to him 
an ahata kham for Rs. 400. Chhelu 
erected a chhappar and other structures 
thereon and when be proceodod to make 
a door to the south, he was turned out by 
the defendants who claimed to be mort¬ 
gagees in possession. Chhelu thereupon 
instituted this suit claiming to be 
restored to possession and was granted a 
decree, which decree was affirmed on an 
appeal filed by the defendants to . tho 
District Judge. The defendants have 
thereupon come up to this Court on se¬ 
cond appeal though Mr. Shamair Chand 
and I have heard Mr. Brij Lai for the 
respondent. The case has been rendered 
difficult by the findings of the learned, 
District Judge, which are to the effect 
that this ahata was part of the property ; 
mortgaged to the appellants in 1882, but. 
that Harnath (who is a non-proprietor) 
acquired a title to it by taking hold of it 
as an occupancy tenant and holding it 
adversely for more than 12 years. 
The oral evidence has been disbelieved by 
both Courts and it is therefore difficult 
to understand on what material this find¬ 
ing has been arrived. 

It seems dear that when this ahata was 
mortgaged to the appellants in 1883, 
there was a public way forming its 
western boundary. Harnath has built on 
the western portion of the ahata and has 
sold the eastern part to Chhelu, but* 
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there i9 nothing to show when Harnath 
erected his house or in what way he 
acquired possession that can be regarded 
as having been adverse qua the portion 
sold. Admittedly when Chhelu pur¬ 
chased this ahata, it contained no build¬ 
ings of any kind on it. Harnath has not 
been examined by either side, but his 
sister Mt. Gulab Kaur’s evidence is 
against Chhela. Now it was incumbent 
on the plaintiff to prove that his vendor 
had a title in the property sold [Deba v. 
Rothagi Mai (l). This, so far as the 
record is concerned, he has failed to 
establish. His honse is to the north of 
this ahata and the learned District Judge 
seems to think that either he or Harnath 
had been using this 9ite as a “convenient 
adjunct." Suoh user in a village how¬ 
ever cannot bo regarded as an indication 
of an assertion that the land so used is 
the property of the person so using it. 
I am unable to find any evidence on the 
record which can be regarded as proving 
that Harnath held possession of this site 
for over 12 years. I accordingly accept 
this appeal and setting aside the decrees 
of the Oourts below dismiss the plain¬ 
tiff's suit with costs throughout. 

B.M./R.K. _ Appe al accepted . 

(1) [1906] 28 All. 479. 
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Broadway, J. 

Ram Singh and others —Appellants. 

v. « 

Hari Singh and others —Respondents 

Second Appeal No. 1004 of 1918, De 
oided on 8th February 1919. 

Custom (Punjab)—Adoption—Mohal Raj 
puts of Fazllka Tahsil. 

There is no custom of adoption among Moha! 
Rajputs of the Fazllka Tahsil in the Ferozeporc 
District. [P 153 0 1*. 

Anant Ram and Rambhaj Datta —foi 
Appellants. 

Sheo Narain —for Respondents. 

Judgment. —The following pedigree- 
table will show the relationship of the 
parties to this suit: 

MALAM SINGH 

I 


Bakhtawar Singh Panna 8 lngh Jawana Singl 
[ defendant died i 
i (pendente Hte) Ram Singl 
•_ defendant 


1 


I 


Hari Singh Bheron Singh 
plaintiff plaintiff 


Parem Singl 
plaintiff 


The parties are Mohal Rajputs of 
Islamwala in the Fazllka Tahsil of the 
Ferozepore District. On 17th April 1913 
Panna Singh executed a will, which was 
duly registered and in which he left his 
property to Ram Singh, alleging that he 
had adopted Ram Singh years before 
and had arranged for his marriage on 
7th June 1915. Panna Singh executed 
a deed called a deed of adoption and 
stated therein that he had exeouted the 
will above mentioned. This deed was 
also registered. On 28th January 1916 
mutation was sanctioned of a gift of 
land by Panna Singh to Rata Singh, the 
gift being an oral one. On 19th Febru¬ 
ary 1916 the plaintiffs instituted this 
suit alleging. 

(1) that the land was ancestral, (2) 
that there had been no valid adoption, 
(3) that Panna Singh had not the power 
to adopt, (4) that the gift was invalid, 
and (5) that the parties were governed 
by custom. 

The defendants replied: 

(l) that the property was not ances¬ 
tral, (2) that an adoption had been made, 
(3) that Panna Singh had the power to 
adopt according to the custom of the 
tribe, and (4) that the adoption was 
valid both in law and by onstom. 

The Courts below have held that the 
property was ancestral and that no 
custom had been proved authorising the 
adoption. Ram Singh has therefore pre¬ 
ferred this appeal to this Court through 
Mr. Ram Bhaj Datta and I have heard 
Pandit 8heo Narain for the plaintiffs- 
respondents. The only point argued at 
the Bar was whether or not a custom 
had been proved by which Panna Singh’s 
adoption was valid. It seems to me that 
the decision of this question depends a 
great deal on the question of onus. The 
learned Distriob Judge has held that the 
onus was rightly plaoed by the first 
Court on the defendant-appellant to 
show that there wa9 a onstom under 
which his adoption was valid. Accord¬ 
ing to the latest riwajiam of the Dis¬ 
trict no suoh custom exists, and Mr. 
Currie, the Settlement Officer, has noted 
that adoption is distinctly rare among 
all tribes in the Muktsar and Fazilka 
Tahsils. Fazilka Tahsil lies south of the 
Central Districts and it seems to me 
that the view taken by the Oourts below 
is correct—and that in the present case 
it was for the defendant-appellant to 
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show that there was a custom by which 
his adoption was valid. Practically the 
only instance of an adoption is the one 
now in dispute and after a consideration 
of the evidence on the record (through 
which Mr. Kara Bhaj Datta took me) I 
am in agreement with the Courts below 
and hold that the defendant-appellant 
has not proved that among Mohal Raj¬ 
puts of the Fazilka Tahsil the custom of 
^adoption exists. I accordingly dismiss 
this appeal with costs. 

R.M./r.k. Appeal dismissed . 
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Chevis and Scott-Smith, JJ. 

Emperor 

v. 

Amolak Ram —Accused—Respondent. 

Criminal Appeal No. 548 of 1918, De- 
oided on 1st March 1919, from order of 
• Sess. Judge, Montgomery, D/- 6th June 
•1918. 

(a) Penal Code (1860), S 193 — Particular 
statement mutt be proved as false. 

In a case under S. 193 it muet be proved beyond 
all reasonable doubt that some particular portion 
of the statement alleged to have been made by 
the accused is'false. 

, (b) Criminal Trial—Prosecution failing to 

produce important witness — Presumption 
"should be drawn against prosecution. 

Where the prosecution fail to produce an 
'important witness, the Court is justified in mak¬ 
ing the presumption that if ho were produced his 
evidence would not bo favourable to the prosecu- 
' tidn. [P159C2] 

Harbert and Pitidi Das — for the 
Crown. 

Fazli-Hussain and Mukand Lai Puri 
—for Respondent. 

Judgment. —This case arises out of 
the attempted murder of Nau Nihal 
Singh half brother of Gurdjt Singh, an 
Honorary Magistrate living at Kila Tara 
Singh in the Montgomery District. Sohan 
Singh turned approver and confessed that 
he had attempted to murder the boy at 
the instigation of Gurdit Singh. Gurdit 
Singh and others wore tried and convic¬ 
ted by Mr. Parsons. In that trial Lala 
Amolak Ram Sub-Inspector gave evidence 
in the course of which he deposed that 
he left his headquarters (Dipalpur) for 
Salowal on the morning of 15th April 
1916, and returned on the 16th that 
Muhammad Din constable did not bring 
Sohan Singh to him at all and that he did 
not see Sohan Singh, and that Sohan 
Singh was not detained at his house. 
Mr. Parsons, considering these statements 
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to be false, sanctioned a prosecution un¬ 
der S. 193, I. P. C. Amolak Ram has 
now been tried and convicted by Mr. Har¬ 
ris, Magistrate, and sentenced to two 
years’ rigorous imprisonment. His ap¬ 
peal has been .accepted and he has been 
acquitted by the learned Sessions Judge. 
This is an appeal by Government from 
the order of acquittal. The evidence in 
the case is voluminous, and no less than 
four days have.been spent by usin listen¬ 
ing to arguments. The case has been 
ably and exhaustively argued-by learned 
counsel on both sides. 

The case for the prosecution is as fol¬ 
lows: When Sohan Singh returned to 
his village Dillewala (about 11 miles 
south of Dipalpur), rumours of what he 
had done to Nau Nihal Singh spread 
about and on 13th April 1916 Sohan 
Singh made a confession to Lai Singh 
Lambardar, who informed Lala Amo¬ 
lak Ram. The latter reported the 
story to the Superintendent of Police by 
letter saying in the letter that Gurdit 
Singh had come back. So apparently 
Amolak Ram was then under the impres¬ 
sion that Gurdit Singh was at his village 
Kila Tara Singh (about two miles north¬ 
west of Dipalpur). On the morning of 
15th April Amolak Ram sent out Muham¬ 
mad Din constable to bring in Sohan 
Singh, Muhammad Din brought Sohan 
Singh into Amolak Ram’9 house. Sohon 
Singh was kept for lb or 2 hours sitting 
in the deohri. There he was seen by 
Baghi Ram and Bishen Singh who spoke 
to him, but Amolak Ram came out and 
drove them away. Amolak Ram kept 
Sohan Singh confined in his house that 
night, and all the next day till the even¬ 
ing-* when Sohan Singh confessed and 
signed his confession recorded by the Sub- 
Inspector. Meanwhile Bishen Singh had 
sent off Hukum Ohand, a cousin of Gurdit 
Singh, by the night train to Lahore to 
fetch Gurdit Singh to rescue Sohan Singh. 
Gurdit Singh left Lahore by the morning 
train of the 16th, reachedOkara(astation 
about 16 miles from Dipalpur) at about 
1 p. m., drove home and reached Dipal¬ 
pur soon after Sohan Singh had confessed. 
He gave Amolak Ram a bribe of Rs. 1,600 
in sovereigns, and got Sohan Singh re¬ 
leased. On learning from Sohan Singh 

that a signed confession had been obtained 

from him, Gurdit Singh returned to 
Amolak Ram to get the confession but 
was told it had been torn up. Not be. 
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lieving this he came again theDexfc morn¬ 
ing but got the same answer. 

On 18th April he sent off Sohan Singh 
to Pakpattan where the latter put in a 
petition before the Subdivisional Officer 
complaining that the Dipalpur police, had 
shut him up and beaten him and had 
written a fictitious confession which he 
had been made to sign and thumb-mark. 


3?he petition accused the Sub-Inspector 
and the head constable, and asked that 
.the papers .connected . with the matter 
jnight be $enf for. The thana diary has 
an entry showing that Amolak Ram left 
Dipalpur for Salowal at 7 a. m. on the 
15th and another showing that be re¬ 
turned at.noon on the 16th. If he really 
was absent from Dipalpur from the morn¬ 
ing of 15th April till noon on the 16bh, 
then a large amount of Sohan Singh’s 
story and a good deal of the prosecution 
evidence in this case must be false, and 
the whole case really sums up to this 
whether Amolak Ram was at headquarters 
the whole of the 15th and 16th, or 
whether he is tolling the truth when he 
says he was away from the morning oi 
the 15th till noon on the 16th, That 

S in aQ Singh was called in from bis 
ylll^go by Muhammad Din constable is 
Aot denied. It is also clear that he was 
detained there till the 16th though the 
defence version is that he was detained 
by Nathan Lai, the Head Constable, and 
that he was allowed to go before Amolak 

? r n. Drr l ° b th ® 16th - ' Thafc »*e was 
kept in Dipalpur that night is clear from 

wiln! o M u Ul SiDeh ' a def0Dce 

Bays Sohan Singh, stayed the 
night though, of courae. he says it was 
at Nathan Lai s house. About the 
p't” 6 . fa °? 3 ther ® ca ° be no dispute. 
Sinl SlD ? h 3 servants found that Sohan 
n“f ln , th ° han< 3a of the Police and 
HukmChandwas sent off to Lahore to 
fetch Gurdit Singh who came baok by 
the tram, reaching Okara at about 1 p. 
m. on the 16th. But for Gurdit Singh’s 

,mp0S9ibIe to suppose 

8t n ° lak Ramor Nathan Lai 
wouM have allowed Sohan Singh to walk 

lh^J h0U f h J\ 0nly evidence as 1o 

Sbgh-aSd h h0 bri ^ i8 fchatof Sohan 

the clink h m0rely 8ay8 he h ^rd 

fc ho prosecution story at all events 
hM ‘ h8 W°6 Quitaia Mooidanoo 


with the probabilities of the case. The 
following witnesses are called to prove 
the presence of Amolak Ram at Dipalpur 
on the 15th and 16th. Bisben Singh, 
servant of Gurdit Singh, and Baghi Ram, 
a gomashta of Gurdit Singh, relate how 
they saw Sohan Singh in Amolak Ram’s 
deorhi and how Amolak Ram came and 
sent them away. Lai Singh Lambardar 
says that on the 15th ApriJ, he saw 
Sohan Singh being brousbt through the 
Dipalpur Bazaar by Muhammad Din. 
He also says he saw Sohan'. Singh in 
Amolak Ram’s deorhi, and Amolak Ram 
was in9ide, but then he says he is not 
sure if this was the same day or not. In 
cross-examination he says Amolak Ram 
came out, aud witness asked why he had 
been sent for and was told he had to take 
fodder to the Circle Inspector, but he 
says he is not sure whether this was in 
the morning or evening. This iff not 
very satisfactory. 

Muhammad Din constable swears ho 
took Sohan Singh first to Nathan Lai’s 
house, and then to Amolak Ram's . honse 
and banded him over to Amolak Ram 
and then came away.. Nathan Lai says 
he questioned Sohan Singh in yaip, and 
.then sent him on to the Sub-Inspector 
in charge of Muhammad Din. He 9 ays 
he himself had fever. This witness’s 
evidence is very unsatisfactory.,. And it 
must be remembered that' his earlier 
statement made to the, Hardw&r Police 
in the inquiry about the Nan Nihal 
Singh’s case was very different, viz., 
that the Sub-Inspector wa 9 not there 
(1 e., not at headquarters) and that he told 
Sohan Singh to appear before the Sub- 
Inspector the next day. Then comes a 
batch of witnesses, viz., Musa, Lambardar 
of Salowal, Nura of Salowal and Jamal 
Din, Lambardar of Kandowal, who swear 
that Hyder Ali constable had arrived at 
Salowal on the 14th to fetch them, and 
that Ram Surat constable also came on 
the 15th with summonses for Musa and 
Jamal Dm, and that they went with the 
oonstables to Dipalpur, where the 
summonses were served, and the Sub- 
Inspector told them to compromise a 
oertam oase. Hyder Ali constable cor¬ 
roborates. Surat Bam has not been 
produced as a witness, and we see no 
reason for not making the usual pre¬ 
sumption. viz., that if he were produced 
his evidence would not be favourable to 
the proseoution. 
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Lala Nihal Chand, Honorary Magis¬ 
trate, deposes that he saw Amolak Ram 
at about 9 a. m. on the morning of the 
15th. This evidence seems quite reliable 
so unless this witness’s watch was fast 
Amolak Ram could not have left for 
Salowal as early as 7 a. m. Kesar Singh 
Reader to the Circle Inspector, says 
Amolak Ram did office work in Dipalpur 
on the 15th (The Circle Inspector was 
then on leave, and Amolak Ram was 
officiating for him). 

So there is a considerable number of wit¬ 
nesses to swear to Amolak Ram’s presence 
in Dipalpur on 15th April. We have 
to consider how far this evidence is 
reliable. 

A question which suggests itself early 
in the case is this, why should Amolak 
Ram make false entries in the Thana 
diary as to his absence from headquarters, 
and what object had he in pretending 
that he was out on tour when he was all 
the while in Dipalpur? The prosecution 
theory is he wanted to get a bribe from 
Qurdit Singh, and so he got hold of 
Sohan Singh, knowing that news of this 
would 90on reach Gurdit Singh who 
would be anxious to get Sohan Singh out 
of police clutches, and that in order to 
guard against having to go out to investi¬ 
gate any important crime which might 
be reported, he made an entry pretend¬ 
ing that he had already gone out on tour. 
This theory does not seem very attrac¬ 
tive to us. Important cases demanding 
• instant personal investigation by the 
Sub-Inspector are not matters of every 
day occurrence, and if a report of any 
such case had happened to come in that 
day surely the Sub-Inspector could have 
' invented an attack of colic, or some other 
excuse for not going out at once. It may 
"further be asked, why should the Sub- 
Inspector have reported his return to 
Dipalpur before Gurdit Singh had turned 
op ? The explanation offered is that 
Gurdit Singh did not turn up as soon a9 
was expected, and so Amolak Ram feared 
to pretend absence any longer. But 
inquiries would soon tell Amolak Ram 
•that Gurdit Singh was in Lahore, and if, 
as Bishen Singh and Baghi Ram’s evi¬ 
dence shows, Amolak Ram^ knew that 
knowledge of Sohan Singh s being in 
police hands had come to Gurdit Singh s 
servants, Amolak Ram could easily guess 
that Gurdit Singh would be sent for at 
once, and might be expected to arrive at 
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Dipalpur on the evening of the 16th. 
There would surely be very little addi¬ 
tional risk in delaying the report of his 
return to headquarters till the evening 
of the 16th or even the morning of the 
17th. Seeing how near to Dipalpur 
Gurdit Singh’s village is, it seems some¬ 
what strange that Amolak Ram should 
have plotted to get a bribe from Gurdit 
Singh, and should have sent for Sohan 
Singh without first finding out whether 
Gurdit Singh was at home. But from 
Bishen Singh’s evidence it would appear 
that even he, though a servant of Gurdit 
Singh,was not aware that Gurdit Singh 
was not at home. 

Again, one would naturally expect that 
after making false entries in the Thana 
diary in order to pretend that he was 
not in Dipalpur the Sub-Inspector would 
wish to be seen by as few persons as 
possible. But according to the evidence 
he showed himself not only to Baghi 
Ram and Bishen Singh, but also to Lai 
Singh, Musa, Nura and Jamal Din, send¬ 
ing for them all, as if he wanted as many 
people as possible to be able to give 
evidence as to his presence in Dipalpur. 
It is said on behalf of the Grown that his 
pretence of absence was not really likely 
to be detected. But Kesar Singh, Reader 
to the Oirole Inspector, might surely 
have noticed the fraud later on, when 
the Inspector returned and began to ask 
what had been done at Salowal, Kesar 
Singh would then very probably have 
said that so far from going to Salowal 
Amolak Ram had been doing office work 
in Dipalpur on the 15th. Bishen Singh 
in cross examination says that when he 
and Baghi Ram came to Dipalpur they met 
Muhammad Din, who said Sohan Singh 
would be found either at the house of 
Nathan Lai or at that of the Thanedar. 
Baghi Ram says that Muhammad Dm s 
reply was that Sohan Singh might be 
at the house of the Chhota Thanedar, 
i. e., Nathan Lai. Hukam Chand, P. W. 5, 
in cross-examination says Bishen Singh 
and Ramditta told him that Nathan Lai 
had arrested Sohan Singh (here we fol¬ 
low the vernacular record, the English 
record, which is that Hukam Singh had 
arrested Sohan Singh contains an obvious 

0F When Hukam Chand brought the 
message to Gurdit Singh in Lahore. 
Mt. Bhagwan Devi, mother of Nau Nihal 
Singh, was present. As soon as uurdit 
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Singh was started on his journey, she 
sent off a telegram to prevent Sohan 
Singh’s release. This telegram runs : 

‘’Gurdit Singh coming, don't release Sohan 
Singb, take his explanation before Deputy 
Commissioner.” 

The significant point about this tele¬ 
gram is that it is addressed to “Nathan 
Lai Thanedar. The actual sender of the 
telegram, Lala Ram Nath (P. W. 17), is 
Mt. Bhagwan Devi’s son-in-law. lie says 
he meant the telegram, to reach either 
the Sub-Inspector or Nathan Lai. The 
witness is related to Nathan Lai. Seeing 
that Nathan Lai is often called tbeChhota 
Thanedar, we think that the telegram 
was meant for him and that it was sent 
to him for the simple reason that 
Hukara Ghand had brought the message 
that Sohan Singh was in Nathan Lai's 
hands. 

Wo now turn to what happened at 
Pakpattan on 18th April. Sohan Singh, 
accompanied by Bishen Singh and Jawala 
Ram, a gomashta of Gurdit Singh, went 
to Pakpattan, and first tried to engage a 
pleader, but could not agree as to fees. 
They then went off to a petition.writer, 
Lachmi Sahai (P. W. No. 9). and got a 
petition drawn up, which was presented 
to the Sub-Divisional Officer. This peti¬ 
tion begins by relating how Gurdit Singh 
and his family, accompanied by Sohan 
Singh went to Hardwar where the boy 
Nau Nihal Singh "strajed away and in¬ 
jured himself by an accidental fall", and 
was taken to Lahore for treatment. It 
goes on to say next that the relations 
between Sardar Gurdit Singh and the 
Police of Tbana Dipalpur are strained, 
and then acoused the Police of the Thana 
of having arrested Sohan Singh, kept him 
in confinement, beateo him, attempted to 
get a statement from him that Gurdit 
Singh had injuied the boy, and had finally 
written a statement to which they had 
obtained Sohan Lai’s thumb mark and 
signature so fearing lest some further 
wrong action should be taken, Sohan 
Singh winds up with a prayer that all 
papers connected with the matter may be 
sent for from the Thaoa, and proper steps 

heSd consul 611 th8 SQb - In “Pector and 
head^constable-from any further wrong 

PB tH h « k f^ Urdi - • SiDRh ' 8 oh i 0et was in 
6 tting this petition lodged is difficult to 

21 Tf ***!.»,. U is urged for 
■the defeoce that if -Gurdit Singh had 

1919 L/21 & 22 


bribed the Sub-Inspector and succeeded 
in freeing Sohan SiDgh, he would scarcely 
be likely to take any steps which would 
probably result in further inquiries by 
Amolak Ram's superior officers; on the 
contrary, he would be only too anxious 
to hush the matter up. But he may have 
known that there was really no chance 
of the matter being hushed up. There 
was Nau Nihal Singh’s mother, and also 
there was Lai Singh Lambardar, evidence 
of whose interest in the matter is forth¬ 
coming in the letter which he sent to 
Mr. Tomkins, and Gurdit Singh may have 
known that these two would be sure not 
to let the matter drop. If Amolak Ram 
really was keeping back a written con¬ 
fession. pretending that he had torn it up 
but really bolding it in reserve to be used 
if necessary either to protect himself or 
to blackmail Gurdit Singh, still further, 
the object of the petition may have been 
to force Amolak Ram's hand. If he pro¬ 
duced the confession he would be hard 
put to it to explain why be had let Sohan 
Singh go free. If ho did not produce it 
he would have to deny its existence, in 
which case ho would not be able to make 
use of it later on. But the important 
point of the petition, so far as this judg¬ 
ment is concerned, is that it accuses both 
the Sub-Inspector and the head constable 
of having arrested, oonfinod and beaten 
Sohan Singh and obtained his signature 
to a statement. Both are named by office, 
not by personal names. Whereas the 
present story of Sohan Singh is that it 
was Amolak Ram alone who did all the 
wrong. Nathan Lai doing nothing beyond 
telling Muhammad Din to take Sohan 
Singh on to the Thanedar's house. 
Karm Chand, Pleader of Pakpattan, is one 
of the defence witnesses. Ho deposes : 

SobaD Singh told mo that ha had been 
beaten by the police and the police had forced a 

cT eS ,T,°K Ut ?' 1 " 8kfd bim "hich police 

ofNathanVal H ° L men,ioncd ‘be name 

ki L k d 0De otber P° lice official a 
r'l b 'f'.r h05e Damo 1 don ’ 6 remember, I told 
him that they must have beaten him undor the 
orders of tbo Thanedar. He replied .hat he 
Thanedar was not there.” 

t J hU e , videnco b0 true, why was 
the Ihanedar also accused in the petition 
which was very soon afterwards dictated 
to the petition writer ? May it not be 

“ nd hia Companions 
intended at first to charge Nathan Lai 

only, but alter their conversation with 

Lala Karam Chand thought that their 

story would sound more probable if 
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they charged Amolak Ram also ? We 
are not prepared to admit that Lala 
Karm Chand’s memory may have failed 
him, for ho gives definite and posi¬ 
tive evidence. Either he must be lying 
or Sohan Singh must have told “ the 
Thanedar was not there. ” So the case 
stands thus. The present evidence is 
directed solely against Amolak Ram, and 
it is at his house that Bishen Singh and 
Baghi Ram are said to have seen Sohan 
Singh. Whereas there is good reason to 
hold that the message sent to Lahore was 
that Sohan Singh was in Nathan Lai’s 
clutches and Lala Karm Chand swears 
that Sohan Singh told him “ the Thane¬ 
dar was not there. ” The petition agrees 
with neither version, for it charges both 
Amolak Ram and Nathan Lai. Then we 
have what we regard as the improbabi¬ 
lity of Amolak Ram inventing a danger¬ 
ous aud probably unnecessary alibi, 
Amolak Ram getting false entries placed 
in the Thana diary as to his being out on 
tour on the very day when he was send¬ 
ing for Lambardars and others to come 
to him in Dipalpur. This to our minds 
renders the whole matter so doubtful 
that we are not surprised that the learned 
Sessions Judge gave Amolak Ram the 
benefit of the doubt. 

That Jamal Din and Musa did come to 
Dipalpur on 15th April i9 clear enough ; 
this is admitted. The summonses were 
served on them in Dipalpur by Surat 
Ram, and it may be asked how it was 
that they missed the Sub-Iuspector on 
his way out to Salowal. But Jamal Din 
lives at Kandowal, a village near Salowal; 
there are separate roads from Kandowal 
aud from Salowal to Dipalpur, the canal 
running between the two. If, as the 
defence allege, Musa went and picked up 
Jamal Din at Kandowal the party would 
come to Dipalpur from Kandowal, and 
would net meet the Sub-Inspector on the 
way. The prosecution version is that 
Jamal Din was called from Kandowal to 
Salowal before Surat Ram came out to 
call the parties but it is not clear that 
Hydar Ali had any instructions to-call 
Jamal Din to appear before the Sub- 
Inspector. Hydar Ali says ho handed 
Nadir’s telegram back to the Sub-Ins¬ 
pector, but it does not seem clear what 
need there was ever to make over the 
original telegram to a constable. 

Thou it may be asked how, if, as is 
alleged lor the defence, Ram Surat ao- 
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companied the Sub Inspector to Salowal* 
he was back in Dipalpur on the evening 
of the 15th. But he had to serve sum¬ 
monses on Musa and Jamal Din, and 
finding on arrival at Salowal that they 
had gone to Dipalpur he may well have 
returned there. That he did go to Salo¬ 
wal on the morning of the 15th and 
returned to Dipalpur later on in the day 
i3 admitted ; the only question is whe¬ 
ther he went to Salowal alone or accom¬ 
panied the Sub-Inspector there. We do not 
propose to examine the defence evidence. 
A good deal of it is improbable and uncon¬ 
vincing and Amolak Ram has signally failed 
to prove that he did any useful work 
either at Salowal, Sharin Muafi or Basir- 
pur. But whatever may be said a9 to 
the defence evidence, wo are not satisfied 
that the prosecution has proved beyond 
all reasonable doubt that Amolak Ram 
did not go out on tour from the morning 
of 15th April till noon on the 16th. 

What really happened it is impossible to 
say, but it seems to us that the following 
is very possibly the real case. Amolak 
Ram and Nathan Lai, having plotted to 
blackmail Gurdit Singh, sent for Sohan 
Singh. Finding that Gurdit Singh was 
not likely to be back from Lahore till the 
afternoon of the 16th, Amolak Ram went 
on a lazy inspection tour, leaving Nathan 
Lai to detain Sohan Singh till his re¬ 
turn. Bishen Singh and Baghi Ram 
saw Sohan Singh in Nathan Lai’s custody 
and sent word to Gurdit Singh, who 
hurried back from Lahore. Meanwhile 
Amolak Ram had returned from camp, 
and getting the required bribe from 
Gurdit Singh lot Sohan Singh go. If this 
be correct, then that part of Amolak 
Ram’s statement before Mr. Parsons 
which says “ Sohan Singh I nevor saw at 
all ” is false, but the main portion as to 
Amolak Ram’s going out to Salowal is 
true. But on the evidence as it stands, 
wo aro unable to say that it is proved 
bevond all reasonable doubt that any 
particular portion of the statement is 
false Thero has been a great deal of 
hard swearing in the case, mainly on the 
question of Amolak Ram 9 being at 
Dipalpur or away from Dipalpur from 
the morning of the 15th to noon on the 
16th April and the conclusion at whioh 
we arrive is that with regard to this 
question the defence version (vz.. that 
Amolak Ram was not in Dipalpur) 
very probably correct. 
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We accordingly uphold the decision of 
the learned Sessions Judge and dismiss 
this appeal. 

R.M./r k Appeal dismissed. 
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WlLBERFORCE AND MARTINEAU, JJ. 

Ghasita —Appellant. 

v. 

Emperir —Opposite Party. 

Criminal Appeal No. 468 of 1918, De¬ 
cided on 4th December 1918, from order 
of Sess. Judge, Karnal, D/- 4th May 
1918. 

Penal Code (1860), S*. 75, 379, 457 and 511 

Exconvict entering tborned enclosure where 
sheep kept—Owner being disturbed he fled 
but was arrested—Conviction under S. 457/75 
bold bad—S. 75 held not applicable in case 
of attempt—Offence was under S. 379/511, 

A previous convict entered an opon tborned 
enclosure in which goats and sheep were kept,- 
but on tho owner being disturbed, he lied and 
was arrested noar by. He was convicted under 
Ss, 45«/75, I, P, C., and sentenced to transporta¬ 
tion for life : 

Held : on appeal, that the only ofJenc* of 
which he could be convicted was one of attemptod 
theft under S. 379/511, I. P. C., and that a* 
S, 75 did not apply to attempted offences, an 
enhanced sentence could not be inflicted upon 
him - IP 163 Cl] 

Mul Chand — for the Crown. 

Judgment.—In this case the appel¬ 
lant, a previous convict, has been sen¬ 
tenced under Ss. 457/75, I. P. C., to 
transportation for life. As for his guilt 
there can be no question. He is a resi¬ 
dent of a different village and was 
arrested close to the spot and has been 
able to give no explanation whatever of 
his presence. The evidence against him 
is entirely independent and trustworthy. 
The Session Judge was however in error 
in holding the appellant guilty of an 
offonce under S. 457 and applying S. 75 
for purposes of an enhanced sentence. 
The appellant mado his way into an open 
fchornoi enclosure in which goats and 
sheep were kept. The owner was dis¬ 
turbed before the appellant was able to 
carry out his object and the appellant 
fled. It is plain therefore that the 
appellant cannot be convicted of criminal 
trespass by night in a house or building 
and that the only offence of which he 
can be convicted is one of attempted theft 
under Ss. 379/511, I. P. C . It has 
frequently been pointed out by this Court 
?■ 8 - Jhamman Lai v. King-Eviperor ( 1 ) 

tjiat_S ! _75_has_no application to attemnt. 

(1) 119061 14 P. R. 1906 077=5 Ur. L. J. 86. 


ed offences and that- under such cir¬ 
cumstances enhanced sentences cannot be 
inflicted. 

We therefore accept the appeal to the 
extent that we alter the conviction to 
one under Ss. 379/511, I. P. C., and 
award the maximum sentence of 18 
months' rigorous imprisonment. 

R.M./r.k. Appeal partly accepted . 
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Li-Rossfgnol, J. 

Alt. Karvion Bai — Defendant — Appel¬ 
lant. 

v. 

Chotha II a m —Plaintiff—Respondent. 

First Appeal No. 480 of 1919, Decided 
on 5rd March 1919, from decree of Dist. 
Judge, Muzaffaigarh, P - 3lsb March 
1913. 

* Civil P.C. (1908), 0.2, R. 2— R. 2 has 
no application to defence even if it may bar 
• uit — Decree-holder attaching property 
which wa« already mortgaged and purchas¬ 
ing it subject to that charge—Mortgagee 
having already sued only for interest when 
he would have sued for interest as well as 
principal Decree-holder cannot have bene¬ 
fit of O. 2, R. 2—He must pay off whole 
encumbrance as condition of entry. 

Order 2, R. 2. has no application to a defence 
though it may bar a suit. 

One C , having obtained a decree against T 
and .1, attached tho house in suit. Shortly bo- 
fore the attachment, tho defendant, tho widow 
of A had mortgaged tho house for Rs. 1,200 
carrying interost and on attachment tho mort¬ 
gagees put in objections reciting their mortgage 
rights, and tho executing Court decided that tho 
mortgage was a valid encumbrance and that 
tho house should be <o!d subject to the mort¬ 
gage chargo. Tho decree-holder having pur¬ 
chased the house in execution sued for posses¬ 
sion. Tho defendant demandod Rs. 1,560, tho 
principal and interest duo under tho mortgage 
and alleged to be paid to tho mortgagees. It 
appeared that one of the co-mortgagees had sued 
the defendant for lutorest without prinoipal at 

a time when he could have sued for both • 

Held : (1) that O. 2. R. 2, Civil P. C , bad no 
application to tho case and that if the mort¬ 
gagees had shown any consideration to tho 
defendant in tho matter of interost, tho plaintiff 
could not bonorlt thereby ; (2) that inasmuch 
as tho plaintiff had porchasod the bouse subject’ 
to a denulie encumbrance, be was bouud to pav 
tho total sum due on that encumbranco as a 
condition of entry. IP igi C 2 ] 

Moti Sagar —for Appellant. 

Ganpat Rat —for Respondent;. 

Judgment -This case has already 
been dealt; with by this Court in Civil 
Appeal No. 1621 of 1914 of 30th May 
1917 and again by the Bench order of 
2oth October 1918. The deoree now in 
appeal is that of 31st March 1913 of the 
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Court of the District Judge (old style) 
and consequently a fresh number must 
be given to this appeal for the appellant 
party in Civil Appeal No. 1621 of 1914 
is now the respondent. The facts of 
this case are simple. Chotha Ram, hav¬ 
ing obtained a decree against Topan Lai 
and Asu Lai, attached the house in 
MuzatTargarh District with which this 
case is concerned. Shortly before the 
attachment in l£00, the appellant, widow 
of Asu Lai, had mortgaged the house for 
Rs. 1 200 carrying interest, and the 
mortgagees, on attachment by Chotha 
Ram, put in an objection to the attach¬ 
ment reciting their mortgage right. The 
decree-holder alleged the mortgage was 
fictitious and the executing Court struck 
an issue on the point, but in the absence 
of proof of the decree holder's conten¬ 
tion. it decided that the mortgage was a 
valid encumbrance on the property and 
that the house attached should he sold sub¬ 
ject to the mortgage charge The house 
subject to that charge was accordingly 
put up to auction and was purchased by 
decree-holder for Rs. 1,000. II« has 
now brought this suit for entry and this 
Court by its order of 30th May 1917 
has held that a regular suit was open to 
plaintiff in his capacity of auction-pur¬ 


chaser. 

The sole remaining point is what sum 
ho has to pay on entrv to the appellant 
who demands Rs. 1.560, the principal 
and interest of the mortgage, which she 
alleges she has paid to the mortgagees. 
The trial Court found that plaintiff was 
bound to pay Rs. 900 only because one 
of the co-mortgagees had sued defendant 
for interest without principal at a date 
when he could have sued defendant fcr 
both principal and interest and therefore 
any suit by him against defendant to 
recover his principal (Rs. 300) would 
now he barred under O. 2. R. 2. Interest 
was disallowed on the ground that de¬ 
fendant had failed to prove exactly how 
much interest she had paid. On a cor¬ 
rect understanding of the position, it 
appears to me that the above consider*, 
tions are beside the point. What did 
the plaintiff purchase? He purchased 
a house which was subject to a dehnito 
encumbrance. He did not purchase a 
property merely with not.ceof an alleged 

encumbrance which might or might not he 

fictitious. The matter was putin issue 
and no regular suit to challenge that 


issue was brought within a year (Art. 11, 
Limitation Act). 

The value of the property put up to 
auction was reduced by the charge which 
encumbered it and, but for the encum¬ 
brance. the price which plaintiff had to 
pay for the property would have been 
higher. Theoretically, the price, in the 
absence of the encumbrance, would have 
been the price paid plus the encumbrance 
money. Consequently, plaintiff neither 
on legal nor on equitable grounds can 
refuse to pay the Rs. 1.5C0 which defen¬ 
dant claims is due on the face of th©| 
mortgage. O. 2, R. 2, has no application! 
to a defence, though it may bar a suit, 
and the mortgagees, all three, have deposed 
that the defendant has redeemed their 
mortgage. If they have shown any con¬ 
sideration to the defendant in the matter 
of interest, that consideration was in- 
tended for the defendant and plaintiff 
cannot benefit thereby. With regard to 
Rs. 900 decreed by the trial Court, the 
plaintiff did not appeal to the District 
Judge, so his decree as to Rs. 900 is 
final, hut on the mortgage deed at least 
Rs. 1 560 are secured on the house and 
that sum plaintiff must pay as a condi- 
ticn of entry. I accept the appeal, 
modify the first Court's decree as above 
and direct that plaintiff must pay costs 
throughout. 

H U /r k. Appeal accepted . 
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Scott-Smith and Wilberforcb, JJ. 

Autar Singh and others— Appellants. 
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Tlarbhajan Das and others— Defend- 
ints— Respondents. 

First Anneal No. 883 of 1816. Decided 
)D 10th Fehruary 1919. from decree of 
Senior Sub-Judge , Montgomery. D/-2Jtb 
February 1916. ..... .. 

(a) Custom (Punjab)-Alienotion-WidoW 

— Necessity—In determining existence o 

/alid necessity circumstance, are relevant. 

In order to determine whether a sale was oflect- 
■d for va'id necessity, .be circurrs,anccs o( the 

,'cndor at tbo timo of the sale ought to bo «» ■ 
"!wCustom (Punjab) Alienation Widow j 

-Necessity-Alien.lion to satisfy pre..mg 
Irmand. of creditor.-Widow not «" fa*our- 
iblc circumstance. - Reversioner, practi 

rally admitting debt a. mutat.on-Su.t after 
ong deley-Vendee. and reversioner, cuUi 
a.ing together - Circumstance. 
ilienation and reversioners cannot » u “ ee “; 

In a suit by the reversioners of a d ecc » 9cd PJ^ 
irietor for possession of certain land sold y 
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widow, it appeared that at the time of tbo Fale 
the widow was Dot in gocd circumstances but 
was in debt and being pressed by her creditors, 
sold the land to satisfy their claims, and that at 
the time of mutation the reversioners practically 
admitted the existence of debts. It was also 
found that the suit was brought 36 years after 
the sale and 9 years after the death of the widow 
and that the reversioners had all along been on 
good terms and had been cultivating jointly with 
the vendees: 

Held : that the sale was for valid necessity and 
the plainti/Ts could not succeed. (P 1GS C 1) 

Sheo Narain . Sewa Bam Singh and 
Shib Das —for Appellants. 

Gokal Chand Narang t Badha Kishen 
and Manohar Lai for Muhammed Shafi 
for Respondents. 

Judgment.—This is an appeal from 
the order of the Snbordinato Judge of 
Montgomery, dismissing the plaintiffs’ suit 
for possession of certain land situated in 
Mauza Mai sold by Mt. Thari. widow of 
Bhagwan Singh, to Mahanfc Santok Das 
for Rs. 1,000 on 29th June 1873. Plain¬ 
tiffs 4 — 14 are the descendants of the 
brothers of Bhagwan Singh, and plaintiffs 
1—3 are the sons of the late well known 
Sir, Btha Khern Singh, Bedi. They are 
financing the litigation, see tho agreement 
dated 13th February 1914 printed at p. 17 
of the paper, bock. They have agreed to 
bear all the expenses of the litigation in 
consideration of receiving a half share in 
the land in suit, if they succeed in getting 
it. The original vendoe Mahant Santokh 
Das died long ago and was succeeded by 
Mahant Narain Dag. The latter has also 
died and is now represented by Mahant 
Harbhajan Das, who holds the land in 
suit. Mt. Thari, the vendor, diod nine 
years before suit. Seven issues were 
framed by the lower Court, but the chief 
one*was No. 6: Was the alienation in 
suit for consideration and necessity? and 
this is the only oneupon which arguments 
have been addressed to us. Tho lower 
Court found that the sale was for con¬ 
sideration and valid necessity and dis¬ 
missed the suit. Plaintiffs have appealed 
and their appeal has been ably argued in 
this Court by Pandit Sheo Narain and 
Mr. Sewaram Singh, and we have heard 
Dr. Gokal Chand Narang on behalf of tho 
defendant Mahant Harbhajan Das. The 
suit was instituted on 26th February 1914 
or nearly 36 years after the date of the 
sale and, as already stated, nine years 
after the death of Mt. Thari. In these 
circumstances it is obviously difficult for 
the defendants to prove that the sale was 
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effected for valid necessity. The lower 
Court held that Mt. Thari at the time of 
the sale was not well off, that she owed 
debts and that she alienated the land in 
order to pay those debts, and that con¬ 
sidering all the circumstances defendant 
1 had quite sufficiently discharged the 
onus which lay on him to prove necessity 
fer the sale. The Court also considered 
that the plaintiffs’ long silence and the 
facts that since Mb. Thari's death they 
and the Mahant had been cultivating 
jointly, had been jointly making agree¬ 
ments in reference to dharfc and along 
with him have been bringing cases against 
tenants, showed that they were all on 
amicable terms with him and that they 
considered the sale a good one and ac¬ 
quiesced in it. 

Out of tho consideration Rs. ICO is 
said to have been paid at the time of tho 
sale and Rs. 900 afterwards. The evi¬ 
dence as to these payments is discussed 
in tho judgment of the lower Court: see 
p. 245 of the paper-book. Counsel for tho 
appellants has commented on the fact that 
though the sale-deed states that consi¬ 
deration has been receive!, yet as a matter 
of fact Rs. 900 out of it was not paid till 
more than a year afterwards and also on 
the fact that the agent of Mahant Santok 
Das sued Mt. Thari for produce of the 
land though ho had not paid this sum. 
We do not consider it is necessary to 
discuss those matters. The eventual 
payment of Rs. 900 is clearly proved and 
Pandit Sheo Narain did not advance any 
arguments to the contrary. The real 
question which has to bo considered is, 
whether . there was valid necessity for 
the salo. The first matter which we 
have to examine in this connexion is 
Mb. Thari’s circumstances at the time 
of the sale. The land in her possession 
at that time consisted of one.third of 
Mauza Shafi, of which the assessed land 
revenue amounted to Rs. 228-8-11. She 
also was in possession of the whole of 
Mauza Mai of which the land revenue 
wasRs. 160 10.7. The method of the 
lower Court s calculation of her income 
will appear at p. 24G of the paper-book. 
In the settlement of 1882 the land re. 
venue payable was calculated on a basis 
of half the net profits of the land. The 
Court has therefore considered the assess- 
ed land revenue as equivalent to the 
landlord s income. This appears to us 
to be quite reasonable. No doubt this 
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method merely gives the approximate 
income of the proprietor, but it is nob 
likely that it differs very largely from 
the actual income. Moreover, consider¬ 
ing tho fact that Mt. Thari was a lady of 
some position, who could not herself 
devote much attention to looking after 
land, we think it very doubtful whether 
her income exceeded the estimate arrived 
at by the lower Court. This was that 
her income was about Its. 21 per mensem. 
This was certainly not much for a lady 
of her position who probably had to koep 
a servant or two, and also had to pay 
some one to look after the land. It 
would therefore not be surprising if she 
incurred debts. 

The lower Court in its judgment (p. 246 
of the paper hook) states that three 
suits were brought against Bhagwan 
Singh, husband of Mt. Thari, in 1853 
and that this fact shows that ho 
was not a very wealthy man. Pandit 
Sheo Nnrain howover argued that it is 
not proved that Bhagwan Singh, against 
whom the suit? were brought, was the 
same Bhagwan SiDgh who was the hus¬ 
band of Mt. Thari. This is correct. Wo 
also agree with his contention that the 
mere fact that certain suits were brought 
against Bhagwan Singh would not in it¬ 
self prove that he was in poor circum¬ 
stances. Moreover it is quite pos9iblo 
that iu 1853 ho might have been unable 
to find ready money to discharge some of 
1 i is debts, but from this it would not 
follow that his widow was in poor cir¬ 
cumstances 25 years later. The lower 
Court has gone into Mt. Thari’s circum¬ 
stances at some length, see its judgment 
at p. 217 of the paper-book. The first 
three matters noticed by it are three 
decrees which were passed against her in 
1862, 1866 and 1877 respectively for 
small amounts of land rovenuo. Pandit 
Sheo Narain urges that these decrees 
prove nothing and that they do not show 
that Mt. Thari was unable to pay the 
land revenue. 

In our opinion it is unlikely that a 
lady of her position would have allowed 
decrees to he passed against her for small 
amounts of land revenue had she been 
possessed of sullicient funds to enable her 
to pay. Item (d) mentioned by the lower 
Court was a decree for Rs. 150 passed 
against her in favour of Chawa S:ngh in 
the year 1873. The decree was made 
]) ay able in three annual instalments of 
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Rs. 50 each, and we agree with the lower 
Court that the fact that instalments were 
fixed shows that she was not in good 
circumstances and was unable to pay the 
amount in one lump sum. Item (ej was 
a registered deed of mortgage executed by 
her on 5th July 1873 iu favour of 
Jhanda, agent of Lala Mehtab Rai, for 
Rs. 250, (Ex. D-14 printed at p. 54 of 
the paper-book). This debt is referred 
to in the subsequent registered mortgage- 
deed of 4th February 1878, Ex. D-15, 
item (g) on the lower Court’s list. More¬ 
over at the time of mutation of the sale 
now in dispute Mehtab Rai came for¬ 
ward and said that ho had no objection 
to the sale so.long as his debt of Rs. 424 
was paid to him. Pandit Sheo Narain 
does not dispute the debt of Rs. 250, 
though he does not admit the balance 
which goes to make up the sum of 
R 3 . 424 claimed by Mehtab Rai. The 
deed, item (g) on the lower Court’s list, 
was not acted upon as pointed out by the 
lower Court. 

It was apparently instead of it that 
Mb. Thari executed the sale-deed in favour 
of Mahant Santosh Da9. Counsel on 
each side have advanced certain theories 
in explanation of the fact that this mort¬ 
gage was cancelled, but we do not think 
it is necessary to discuss them. Mehtab 
Rai may have changed his mind as to the 
mortgage ; we have nothing to do with 
the reasons which led to the cancellation 
of the dood in his favour. All that; we 
have to consider i9 whether the salo in 
favour of Santosh Das was for necessity 
or not. I tom (f) on the lo wor Court's list 
refers to the fact that Mt. Thari owned 
some land in Mauza Sombra but as she 
failed to pay the laud revenue it was 
framed out by Government to one Arjan, 
who undertook to pay the land revenue. 
This fact certainly indicates that she wa9 
not in very flourishing circumstances. 
Items (h) and (i). on the lower Court’s list 
deal with the mutation of tho salo in 
question. At that time, as appears from 
the Tahsildar’s report dated 25th March 
1879, pp. 9 and 10 of the paper-bcok, 
Jit. Thari stated that she was selling tho 
land owing to the demands of her cre¬ 
ditors. It appears that hor reversioners 
objected to her selling the land and said 
that they would pay her dobts. It i9 
noteworthy that they did not deny the 
existence of debts or 9ay that the debts, 
had been raised for an improper purpose. 
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We agree with the lower Court that at 
the time of mutation theTabsildar under¬ 
stood that he had to make an enquiry as 
to necessity for the sale and that he 
satisfied himself that there were debts 
owing by Mt. Thari which she was un¬ 
able to pay otherwise than by selling 
some of her land. 

The Tahsildar also pointed out in his 
report that the reversioners were prob¬ 
ably unable to pay the debts, and the fact 
that they never did pay them shows that 
they probably could not do so, certainly 
at or near the time of the sale. About 
1886 the cinal came into Mai and Shafi 
villages and the land immediately became 
very much more valuable. But at the 
time of the sale only a small area of land 
in each village was cultivated and the 
amount of the land revenue shows of 
what very poor quality the land must 
have been. A great deal cf 9tress has 
been laid upon the fact that Man Das, 
agent of Mahant Santokh Das, admits 
that he made no enquiry as to Mt. 
Thari’s debts. It i9 argued that having 
regard to the reversioners’ objections at 
the time of mutation, the purchasers 
should have made full inquiries and 
should not have paid Rs. 900 until as¬ 
sured of the existence of just debts. It 
must however ho remembered that the 
existence of debts, one of them being 
Rs. 421 was mentioned at fche time of 
mutation. 

The reversioners, as already remarked, 
did not deny the existence of debts, and 
wo have no doubt that they knew all 
about them. There is ample evidence iD 
proof of fche debt due to Mehtab Rai, but 
with the exception of this, aud of the 
balance due to Chawa Singh (Nanu, D. 
W. 8, says Rs. 60 was paid), it cannot 
be said that fche other debts mentioned 
in the deed, Ex. D-15, of 4th February 
1878, have been proved. There is some 
evidence as to the item of Rs. 300 said 
to bo due to Tara and Sohawa, but the 
evidence is not very satisfactory. Coun¬ 
sel for defendant respondent has referred 
to a great deal of evidenoe oral and docu¬ 
mentary, which shows that after Mt. 
Thari's death hor reversioners and the 
.Mahant cultivated fche land cf Mai village, 
jointly, entered into joint agreements as 
regards dharfc, see pp. 75—78 and 98 of 
the paper- book, and spent money jointly 
on conducting a criminal case against 
.Nabahu and others, see D. W. 42 and fche 


account at p. 162of fche paper-book. Coun¬ 
sel has also referred to thelefcters, Exs. 
D-49 to D-51, at pp. 96 and 99, which show 
that friendly relations existed between 
the Mahant and the plaintiffs subsequent 
to Mt. Thari’s death. All these matteis 
are certainly opposed to fche view that 
fche plaintiffs’ reversioners bad any in¬ 
tention of contesting the sale effected 
in 1878. 

Plaintiffs 1 —3 are very wealthy land- 
owners and have apparently .got round 
plaiutiffs 4 —14 and have induced them to 
join thorn in the present suit. Plaintiffs 
4—14,as fche agreement printed at pp. 17 
and 18 of fcho paper-book shows, ran no 
risk at all. All the expenses of the case aro 
to be borne by plaintiffs 1—3 and if they 
are unsuccessful in it the costs of the 
other side are also to l.e borne by them. 
The only thing that plaintiff s 4—14 un¬ 
dertook to do was “to produce as much 
evidence as was required.” They there¬ 
fore ran no risks and had everything to 
gain by the present suit and nothing to 
lose. Plaintiffs 1—3 are mere speculators, 
who do not mind spending several thou¬ 
sand rupees on a suit of this sort; if they 
succeed, so much fche bettor for them; if 
they fail, they can well afford fcho loss. 
We have no doubt that plaintiffs 4—14 
would have brought no suit had it not 
boou for these gentlemen’s enterprise. 
The chief reason given why they did not 
bring a suit sooner was that they were too 
poor to do so. Tbis-pleA, in our opinion, 
will not hold wator. No doubt at the 
time of the sale they were not in good 
circumstances, for the land owned by 
thorn as well as that owned byMt. Thari 
was of inferior quality and yielded 
very little. The canal however came 
about the year 1886 and the value of the 
land therefore largely increased as is 
apparont from fche fact that the land now 
in suit which, calculated at thirty times 
the jama, was only worth some Rs. 1,600 
at the time of tbe sale, is now worth 
Rs. 10,000 as is apparent from the plaint. 
Moreover after Mt. Thari's .death plain, 
tiffs 4—14 came into possession of two- 
thirds of village Mai; in other words, of 
twice as much land a9 that now in dis¬ 
pute. 

They had therefore ample means to 
bring the present suit at any time during 
tbe nine years subsequent to Mt. Thari’s 
death, even if it be supposed that they 
had no spare cash before that. It was 
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also urge! that some of the letters pro¬ 
duce.] by the defendants show that some 
of these plaintiffs were fighting among 
themselves that therefore there was no 
cohesion amongst them and that they 
could not join to bring a suit like the 
present. We do not think there is much 
force in this argument. It does not ap¬ 
pear that there were any serious dis¬ 
putes between them and in any case 
some of them could have sue] for their own 
shares independently of the others. To 
sura up. We consider it amply proved 
that Mfc. Thari at the time of the sale 
was not in good circumstances, that she 
was in debt, that she was being pressed 
by her creJitors and that she sold the 
land in dispute to satisfy their claims. 
In addition to the proved debts she alleg- 
ed the existence of other debts also and 
we have no doubt that they did exist. 
We are fortified in this belief by the fact 
that the reversioners at the time of 
mutation practically admitted the exist¬ 
ence of debts, by their long silence and 
especially by their conduct after Mt. 
Thari’s death in living on good terms and 
cultivating jointly with the Mahant un¬ 
til plaintiffs 1—3 came along and indu¬ 
ced them to bring the present suit. We 
hold therefore that the sale was for valid 
necessity and dismiss the appeal with 
cost3. 

R.M./u.K, Appeal dismissed. 
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Shahra and others — Accused—Appli¬ 
cants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 607 of 1018, De¬ 
cided on 10th January 1010, from order 
of Add 1. Soss. Judge, Multan, D'- 7th 
October 1918. 

(a) Criminal P. C, (1898), S. 44 — Perion 
aware of intention to commit crime failing 
to give information i* accomplice. 

A person who i? aware of tho intention of cer¬ 
tain people to commit a murder and does not 
<li6closo it to an;, body is a consenting party to the 
crime and an accomplice and his evidence can¬ 
not bo accepted without corroboration. 

fP ICS C 2] 

(b) Evidence Act (1872), S. 114-Accom- 
plice. 

The evidence of accomplices cannot be accept¬ 
ed as corroborative of each otbor. [P 1'39 C 1] 

Abdul Rashid and Muhammad Raji — 
lor Appellants. 

Herbert —for the Crown. 
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Judgment — Sohrab, Biloch aged 25, 
Ramzan, Biloch aged 32 and Shahra' 
Jaura Jat aged b2, have been convicted 
bv Additional Sessions Judge, Multan, 
of having participated in the murder of 
one Sohara on the night of 22nd July 
1918 and have all three been sentenced 
to death. It is alleged that two other 
persons were concerned in the murder, 
Suleman, Jaura Jat who is said to be 
absconding, and Gehna who has turned 
approver and appeared as a witness in 
the case. The assessors were of opinion 
that all three appellants had murdered 
Sohara. 

It appears that Suleman, Shahra and 
Gehna are related to each other and that 
Suleman had for some years past had an 
illicit intrigue with Mt. Hawa (P. W. 2) 
the wife of the deceased Sohara; that the 
appellant Shahra was on intimate terms 
with Mt. Ilotanir the daughter of Sohara 
and Mt. Hawa, and that Mt. Hatoni and 
Shahra were anxious to marry each other 
and were supported by Mt. Ilawa but 
that Sohara objected . and had actually 
decided to betroth his daughter to one 
Budha, the son of Mt. Ghawar(P.W, 19). 
Mt. Ghawar deposes that tho cere¬ 
mony of betrothal was to have taken 
place two days after the date of the mur¬ 
der. The prosecution allege that Sulo- 
man, Shahra and Gehna conspired to 
murder Sohara in order tliat Suleman 
might marry Mt. Hawa and Shahra might 
marry Mt. Hotoni. As regards Sohrab 
and Ramzan, it is said that some time 
previous to the murder, Suleman and 
Shahra had rescued, Sohrab and Ramzau 
from a recruiting party who were carry¬ 
ing them off and that it was in gratitude 
for this that Sohrab and P.amzan lent 
their aid to Suleman and his party. 

It is clear from her evidence that Mt. 
Hawa know all about the proposal to 
murder her husband and that she was a 
consenting party to the commission of 
the crime. In the circumstances we 
think that Mr. Abdul Rashid, appellant’s 
counsel is fully justified in describing her 
as an “accomplice,” regard being had to 
the provisions of S. 44, Criminal P.C., 
and tho definition of abetment in S. 107, 
I. P. C. Gehna (P. W. l) is admittedly 
an accomplice and in addition to his 
complicity in this cold-blooded murder, 
he had for some time past been a student 
in the art of thieving under the guidance 
of Suleman. Both Gehna and Mt. Hawa 
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are thus persons utterly devoid of any 
sense of morality and it would be im¬ 
possible to accept their evidence either 
as corroborative of each other or as suffi¬ 
cient apart from independent corrobora¬ 
tion to justify the conviction of any of 
the accused. The case against the three 
appellants has been summarised by the 
learned Additional Sessions Judge and it 
will appear from his judgment that as 
against Sohrah there is apart from the 
evidence of Gehna and Mt. Hawa, a 
statement by Mb. Hotani to the effect 
that on the morning after the murder 
Shahra came to her mother’s house and 
stated that Sohara had been murdered by 
himself, Sohrab, Ramzan, Suloman and 
Gehna. It i9 also said that Sohrab con¬ 
fessed his crime to the Lambardar Allah 
Dad, who gave evidence before the com¬ 
mitting Magistrate but was too ill to ap¬ 
pear in the Sessions Court, and that it 
was Sohrab who pointed out to the police 
the place where the body of the deceased 
had been thrown into the canal and that 
near to that spot a shoe and a chadar be¬ 
longing to the deceased were found. In 
our opinion the statement by Shahra to 
Mb. Hotani i3 worthless as a piece of 
evidence against Sohrab and we find that 
the learned Judge himself does not at¬ 
tach muoh importance to it. 

As regards the alleged confession to 
Allah Dad, we find from a reference to 
the zimnis that when Sohrab and Ram¬ 
zan were produced before the police by 
Allah Did, the latter informed the police 
•that neither of the two would make any 
statement, In face of this it is impossi¬ 
ble to acoepb Allah Dad’3 subsequent 
evidence that though Ramzan denied 
any knowledge of the affair, Sohrab con. 
fessed his guilt to him. Nor oan we ac¬ 
cept the evidence that it was Sohrab who 
pointed out the place near to which the 
deceased s 9ho9 and ohadar were found. 
Kabul (P. W. 12), who went into the 
water and found the shoe, distinctly says 
that it was Gehna who gave information 
with regard to the post. 

The committing Magistrate has record¬ 
ed a note to the effect that Sohrab was 
willing to confess if he were granted a 
free pardon, but it is impossible to say 
what Sohrab would have disclosed had a 
pardon been tendered to him and we 
cannot assume that he was prepared to 
admit participation in the murder. As 
amatter of fact he made no oonfesaion 


and asserted his innocence. In our opi¬ 
nion there is no sufficient evidence to 
justify the conviction of Sohrab and the 
case against Ramzan is even more slender 
as the only evidence against him is the 
statement of Gehna supported by the 
statements of Mt. Hawa. As regards 
these two, Ramzan and Suleman we 
might also point out that they are in no 
way related to Suleman, Shahra and 
Gehna and that they had no direct mo¬ 
tive for participating in this murder. 

As regards Shahra the case is differ¬ 
ent. So far as be is concerned the mo¬ 
tive was strong and urgent, inasmuch as 
the betrothal ceremony of Mt. Hotani 
was fast approaching and Sohara had 
shown his determination not to allow 
his daughter to marry Shahra. The evi¬ 
dence of the approver and of Mt. Hawa 
is corroborated by the evidence of Mt. 
Hotani, who had obviously no reason 
for deposing falsely against her lover. 
She deposes that on the morning after 
her father had disappeared, Shahra ad¬ 
mitted that ho and others had murdered 
him. It is argaed that Mt. Hatoni was 
also fully cognizant of the plan to mur¬ 
der her father and that her evidence is 
bettor than that of her mother. It is 
true that Gehna has stated that Mt. 
Hotani knew about the plan and was at 
one with her mother upon the subject, 
but he admittedly received this informa¬ 
tion from Suleman and had no personal 
knowledge on the subject. Apart from 
Genoa's hearsay evidence on this point, 
there is nothing in the evidence on the 
record to support the allegation that the 
daughter hal any knowledge that her 
father was to be murdered and a refer- 
- enc ® to the police papers makes it 
perfectly clear that until Shahra arrived 
on the morning after the murder, Mt. 
Hatoni was ignorant of the facts and 
anxiously inquiring from her mother as 
to the whereabouts of her father and 
when he was to return. 

We hold therefore that the oa9e against 
Shahra has been established and we re¬ 
ject his appeal and confirm the sentence 
of death in his case, Sohrab and Ram¬ 
zan’s appeals are accepted their convic¬ 
tions set aside and they are aoquibted. 

R.M./r.k. Order accordingly . 
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Broadway, J. 

Gopal Shah —Defendant—Appellant. 

V. 

e Jawand Singh and otheres —Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 2631 of 1918, De¬ 
cided on 31st January 1919, from decree 
of Dist. Judge, Sialkot, D/- 14th May 
1918. 

Hindu Law— Joint family — Acquisitions 
made by members are presumed to be made 
from joint funds and to belong to family — 
Acquisition in name of particular member 
does not warrant assumption that it is his 
exclusive property. 

The legal presumption is that all the properties 
held by any member of a j>int family, so long 
as theffarnily is joint, arc joint properties and 
that acquisitions made by the several members 
in a joint family, while the family is joint, are 
presumod to have been made from joint funds 
and belong to the joint family. The onus lies 
ou the party who asserts self-acquisition. The 
mere fact that any particular acquisition is in 
the name of a specific member of the joint family 
does not warrant the assumption that it is the 
exclusive acquisition of the member named and 
not of the whole of the joiut family. IP 170 C 2] 

Gokal Chand Narang — ior Appellant. 

Tirath Ram —for Respondents. 

Judgment. —The facts of the case out 
of which this appeal has arisen are briefly 
these: 

Gopal Shah appellant obtained a de¬ 
cree against Ghasita and others and in 
execution of the same attached (l) a 
shop and (2) certain mortgagee rights in 
a house. The plaintiffs-respondents filed 
objections which were disallowed and 
they then instituted this suit, praying 
for a declaration that neither the shop 
nor the mortgagee rights in the house 
were liable to be attached and sold on 
the ground that they had purchased these 
from Ghasita to whom they had belonged. 
The trial Court held that Ghasita was 
a member of a joint Hindu family and 
that ho was only entitled to a one-third 
share in these properties, and the plain¬ 
tiffs had only purchased Ghasita’* one- 
third share in them. Against this deci¬ 
sion Jawand Singh one of the plaintilfs 
preferred an appeal to the learned Dis¬ 
trict Judge and Gopal Shall filed certain 
cross-objections. The learned District 
Judge held that it had not been proved 
that Ghasita had owned more than one- 
third of the shop, but that he had been 
the solo owner of the mortgage rights 
in the house. Gopal Shah ha9 there¬ 
fore come up to this Court in second ap¬ 


peal through Mr. Gokal Chand Narang 
and I have heard Mr. Tirath Ram for 
the respondents. The only point for 
determination is whether the learned 
District Judge has rightly decided the 
dispute relating to the mortgagee rights 
in the house. For the appellant it has 
been contended that having held that 
Ghasita was a member of a joint Hindu 
family, the learned District Judge has 
raised wrong presumptions and failed to 
appreciate that the onus lay on the plain¬ 
tiff-respondents to prove that these mort¬ 
gagee rights were self-acquired and did 
not form a part of the joint family pro¬ 
perty. 

Now these mortgagee rights were ac¬ 
quired in 1870 by Ghasita’s father at 
a time when the family was joint, but 
says the learned District Judge: 

' The fact that the family was joint is no 
reason for holding that I can see that when the 
deed distinctly mentions Ghasita’s (fathor), ono 
of the members of the joiut family, it means tho 
whole of the family or that ho was acting on 
behalf of the family. The fact that ho was a 
member of the joiut family is no reason why ho 
should not acquire independent rights in pro¬ 
perty and the contents of tho old mortgage 
being that ho did do so, I do not think thero is 
any reason to hold that the intention was to 
vest the mortgagee rights in the joint family.” 

It seems to mo however that the learned 
District Judge has lost sight of tho fact 
that tho legal presumption is that all 
the properties held by any member of a 
joint family, so long as the family is joint, 
are joint properties, and that acquisitions 
made by the several members in a joint 
family, while the family is joint, are pre¬ 
sumed to have been made from joint 
funds and to belong to the joint family. 
Tho onus of proof lies ou tho party 
who asserts self-acquisition: see Nanak 
Chand v. Lachhman Das (1) and Mulla, 
pp. 192, 193. Again the mere fact that 
any particular acquisition is in tho name 
of a specific member of tho joint family 
does not warrant the assumption that it 
is tho exclusive acquisition of the mem¬ 
ber named and not of the whole of the: 
joint family. In the present case it has 
been held that the family was joint in 
1870 and that there had been no disrup¬ 
tion or partition since. It has also been 
hold that this joint family owned pro¬ 
perty—the presumption is therefore that 
this property was joint. The onus lay 
on Ghasita or his successors in-interest 
to show that this mortgage _wa s for_his 

(L) 11911] 82 P. R- 1917=40 I. 0. 775,. 
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benefit alone and not for the benefit of 
the joint family. The fact that the mort¬ 
gage was in the name of Ghasita s father 
is not a sufficient rebuttal of the legal pre¬ 
sumption that arises. In these circum¬ 
stances I accept this appeal with costs 
and setting aside the order of the learned 
District Judge, so far as the mortgagee 
rights in the house are concerned, restore 
that of the trial Court. 

R.M./R.K. Appeal accepted. 
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Shadi Lal, J. 

Tara Chand Ghansham Das —Appel¬ 
lants. 

v. 

Jugal Kishore —Respondent. 

Misc. First Appeal No. 256S of 1917, 
Decided on 18th January 1919, from 
order Sr. Sub. Judge, Robtak, D/- 10th 
July 1917. 

Limitation Act (1908), S. 15 and Art. 182- 
Application for execution of decree against 
firm.B. L.-J. K.—Application struck off judg¬ 
ment-debtor being declared insolvent—Sub¬ 
sequent decision by insolvency Court that B. 
L. sole proprietor of firm was alone declared 
insolvent —.Fresh application by decree- 
holder for execution of decree filed after 
period of limitation—'Proceedings in execu¬ 
tion were not barred—Even if second appli¬ 
cation be regarded as fresh application 
period during which execution was stayed 
could be excluded. 

A docfoo-holder appiied on 30th August 1912 to 
execute his decrco against the firm of B. L. J. K. 
The judgment-debtor having been declared in¬ 
solvent, the appllcalion was struck of! the list ou 
1st October 1912. In the ioeolvency Court a 
controversy arose as to whether B L was the sole 
proprietor or whether J K had also been adjudi¬ 
cated insolvent. On 3rd April 191G tko Court 
decided that B L was the solo proprietor of tbs 
firm and that he alono had beon adjudicated 
insolvent. On 19th April 1917 the decree-holder 
applied to execute the dcoreo, but his application 
was dismissed as barred undor Art 192, On 
appeal. 

Held : (1) that the proceedings in execution 
were not barred, inasmuch as tbo application of 
30th August 1912 not having been disposed of, 
the later application was one to revive or carry 
through a pending execution suspended by no 
act or default of the decrco holder, and that 
proceedings could be takon against J K ; (2) that 
even if the second application could bo regarded 
as a fresh application then undor S. 15, Lim Act 
the period between 1st October 1912 and 3rd April 
1916, during which the execution had been stayed 
by order of the Court, should bo excluded. 

IP 171 C 2] 

Gullu Ram and Devi Dayal—iot An. 
pellants. 

Teh Chand and Shamair Chand— for 
Bespopdent. 


Judgment.—The question for deter¬ 
mination in this appeal is, whether cer¬ 
tain proceedings in execution were barred 
by limitation as falling under Art. 182, 
Lim. Act, 1208. The material facts are 
few and may be stated briefly as follows : 
On 6th June 1912 the appellants obtained 
a decree for a certain sum of money 
agdnst the firm Bhicba Lal Jugal Kis- 
hore, and it was described in the decree 
that the firm comprised Bhicha Lal, his 
son Jugal Kishore, and other persons as 
partners. It is common ground that the 
respondent, Jugal Kishore, was one of the 
judgment-debtors. 

On 30th August 1912 the decree, holders 
made an application for executing the 
decree against Bhicha Lal-Jugal Kishore, 
but on 1st October 1912 the Court passed 
an order striking the case off the list 
(dakhil daftar howo) on the ground that 
the firm had been adjudicated an insol¬ 
vent and that the decretal amount had 
been entered in the schedule of debts. 
It appears from the record of the insol¬ 
vency Court that there was a controversy 
as to whether Bhichha Lal was the sole 
proprietor of the firm, or whether Jugal 
Kishore was al3o declared an insolvent, 
in consequence of tbo order of the insol¬ 
vency Court. The matter was not 
finally 9et at rest uutil 3rd April 1916, 
when tho Court decided that Bhichha 
Lai wa9 tho solo proprietor and that tho 
order of adjudication applied to him and 
not to any other person. Tho applica¬ 
tion now under consideration was made 
on 19th April 1917, and tho Subordinate 
Judge has given effect to the objection 
that it is barred.by time undor Art. 182, 
Lim. Act. I have listened to the argu¬ 
ments advanced on both sides and reached 
the conclusion that the order of the 
Subordinate Judge is wrong and must be 
set aside. I consider that tho applica¬ 
tion of 30th August 1912 was never 
finally disposed of. and that the applica¬ 
tion of April 1917 was in substance an 
application to revive and carry through 
a pending execution which was suspended 
by noact or default of the decree-holders. 
It is perfectly clear that the order of 
1st October 1912 constituted an obstacle 
in the way of the decree-holders, and 
that as long as that order was in force 
they could not ask the Court to execute 
their deoreo. 

Mr. Tek Chand for the respondent con¬ 
tends that the application of 30th August 
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1912 was not made against Jugal Kishore 
and that so far as the latter is concerned 
the present application is the only appli¬ 
cation for execution. This contention 
I am unable to accept. As stated above 
the application was against the very firm 
against whom the decree was passed, and 
I have no doubt that it was intended to 
include all the persons who were men¬ 
tioned in the decree as the members of the 
firm. It is further clear that the order of 
1st October did not decide any matter 
which could operate as res judicata. 
Upon these facts I am of opinion that the 
application of 19th April 1917 should be 
viewed not as on application to initiate 
a new execution, but as an application 
for the revival of ‘the previous proceed¬ 
ings which were interrupted by the order 
of 1st October, There is a mass of autho¬ 
rity for treating such an application as 
one for the revival of the previous appli- 
tion, vide, inter alia, Qamar.uddin 
Ahmad v. Jaioaliir Lai (l) and Ghulam 
Jilani v. Yusaf Shah (2). 

But even if we regard the application 
of 1917 as a new application, I consider 
that under S. 15, Lim Act of 1908, the 
period during which the execution had 
been stayed by the order of the Court 
should be excluded. The terms of the 
aforesaid section as contained in the 
Limitation Act of 1908 are perfectly clear 
and tlie decree-holders are entitled to 
exclude the period from 1st October 1919 
to 3rd April 1916 when it was decided 
that Jugal Kishore was not an insol¬ 
vent and that there was nothing in the* 
insolvency proceedings to prevent the 
decree-holders from taking steps for the 
recovery of the money from him. The 
judgment in Bam Das v. Kansht Bam 
(3) cited by Mr. Tek Chand is not in 
point, because a perusal of the report 
shows that no order staying execution 
was passed in that case. 

On both the grounds set out above the 
proceedings in execution are within time 
and I accordingly accept the appeal and 
setting asido the order of the lower 
Court return the case with the direction 
that proceedings for execution be taken 
against Jugal Kishore in accordance with 
law. The respondent must pay the costs 
of the appellant in this Court. 

r.M./r.K. Appeal accepted. 

(1) 11905] 27 All. 334=32 I. A. 102 (P. 0.). 

(2) 118941 1CCP. It 1894. 

(3) [1912] 14 I. C. 335. 
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Bevan-Petman, j. 

Kalian Defendant—Appellant. 

v. 

Mohammad Mir and others —Plain. 
fciQ8 and Defendants—Respondents 

Second Appeal 566 of 1919, Decided 
on 12th November 1919, from decree of 
District Judge, Delhi, D/- 22nd Decem¬ 
ber 1918, 

Civil P. C. (1908), S. 11, Expl. 6 — Re¬ 
presentation suit—Subsequent suit by parties 
interested—Matter directly and substantially 
in issue in previous suit—Decision nets as 
res judicata. 

Plaintiff sued on behalf of himself and tho 
Mahomedan community for a declaration to 
the effect that the land sold by defendant 1 to 
defendant 2 vas wakf and that the sale-deed 
was null and void. It appeared that in 1898 
plaintiff on behalf of himself and the Mahome¬ 
tan community had brought a similar suit 
against defendant 1 and one 7. 

Held : (1) that Expl. G, S. 11, Civil P. C., waa 
applicable to the case and it could not bo con¬ 
tended that tbo parties to tho two suits wero not 
the same; [2) that the question whether the area 
in dispute was wakf or not was directly and sub¬ 
stantially in issue in the earlier suit9, and 
having been adjudicated upon could not be 
re-opened: 167 P. li. 1689 (F D.) Diit. 

IP P.3 0 2; F 174 C ll 

TP. B. O'Connor % Coo per and Badur-ud- 
Din Kureshi —for Appellant. 

Molt Sayar and Mohammad Iqbal — 
for Respondents. 

Judgment. —This judgment will cover 
Appeals Nos. 566, 627 and 628 of 1919. 
Appeal No9. 566 and C27 arise out of a 
suit, No. 74 of 1917. and are separate 
appeals by two defendants. Suit No. 74 
of 1917 was by S. Mohammad Mir and 
others on behalf of the Mahomedan t 
community agiinst Muzaffar Ali Khan 
and Kallan, the present appellants, for a 
declaration that two sales by Muzaffar 
Ali Khan to Kallan were void on the 
ground that tho land sold was part of a 
graveyard and was wakf. The suit ori¬ 
ginally related to three sales and was 
valued at Rs. 1.200 but, apparently, to 
enable tho plaintiffs to avail themselves 
of the plea of ro3 judicata one sale was 
abandoned and tho plaint wa9 amended 
and limited to two sales, whereby 
tho value of the suit was reduced to- 
Rs. 750. Appeal No. 628 arises out of 
Suit No. 129 of 1917 which was insti¬ 
tuted by S. Mohammad Mir on behalf 
of himself and the Mahomedan com¬ 
munity against Muzaffar Ali Khan alone. 
This suit was for an injunction res¬ 
training tho defendant from doing any 
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acts against the interests of the Mabome- 
dans in the graveyard either by alien¬ 
ating the lands, building thereon or other¬ 
wise. 

In Suit No. 74 the case for the plain¬ 
tiffs was that the land sold by Muzaffar 
Ali Khan was part of a larger area of 
43,620 square yards which was wakf and 
which consisted of a dargah, or shrine, 
and land attached to it which was a grave¬ 
yard. The defence was that the whole 
of this area was not wakf property, that 
some 2,000 square yards of land was 
wakf property and that the remainder 
was the private property of Muzaffar Ali 
Khan, of which he had already sold part, 
and that the portion sold to Kallan was 
bis private property. On 30th May 
1917 in the course of the proceedings 
Muzaffar Ali Khan made an important 
etateraent, in which he admitted that 
the area in dispute was 43.620 square 
yards. He also alleged that originally 
he had been owner of the whole land 
but that part of it had become a grave¬ 
yard and urged that no one could be 
buried in the land without his permission 
and without payment or purchase. He 
also admitted that the whole of the 
land which was in dispute was shown in 
the revenuo papers in 1866 as Govern¬ 
ment la D d. Tho first Court decided both 
suits in favour of the plaintiffs, on the 
ground that the matter was res judicata 
by virtue of a suit, No. 46 of 1888. Tho 
defendants appealed in both the cases, 
which appeals were dismissed by the 
lower appellate Court, that Court agreeing 
with tho decision of the first Court. 
The defendants therefore now appeal to 
this Court. 


The only point for decision is whebhe 
the two suits are barred by res judicat; 
as found by the lower Courts. For thi 
purpose it is necessary to compare Sui 
No. 46 of 1888 with the present suits 
In the 1888 suit the parties were S 
Mohammad Mir on behalf of himself am 
the Mahomedan community agains 
Ibrahim Ali and Muzaffar Ali Khan 
whUst in Suit No. 74 of 1917 the partie: 
are 8, Mohammad Mir and three other! 
on behalf of the Mahomedan community 
plaintiffs, and Muzaffar Ali Khan anr 

dc * e ? dftDfc9 - In Suit No. 129 o 
1917 3. Mohammad Mir on behalf o 
himseK and the Mahomedan community 
is the plaintiff and Muzaffar Ali Khan thi 
defendant. Mr. Muharram Ali Ohishti 


on behalf of Muzaffar Ali Khan, urges 
that inasmuch as the parties are not the 
same, S. 11, Civil P. C., is not applicable 
but this contention is untenable. Kallan 
is a purchaser from Muzaffar Ali Khan 
and Expl. 6, S. 11, Civil P.C., also makes 
the point clear. I therefore overrule this 
contention. 

The facts in the 1888 suit were that 
the defendant Ibrahim Ali had purchased 
a part of tho graveyard from Muzaffar 
Ali Khan and had buried his wife there 
and had also enclo?ed with a wall certain 
existing graves and that the construction 
of that wall had injured other graves, 
including that of the father of the plaiutiff. 
The case for the plaintiff wa3 that tho 
dargah, with the land attached to it, on 
which there were a largo number of graves 
and which, including theshrines, measured 
11 bighas 1 biswas was wakf property 
and that Muzaffar Ali Khan had no right 
to sell any portion of it and that Ibrahim 
Ali had no right to do the acts com¬ 
plained of. The defendant Muzaflar Ali 
Khan pleaded that ho was the muttawali 
of the dargah, that tho land connected 
with the dargah and used as a cemetery 
was not wakf, that the land had been 
gifted by tho Emperor Jahangir to his 
ancestors and that from tho time of the 
gift it had remained the property, and in 
possession, of his family, that he had the 
right to alienate the property for the 
purposes and safety of the fcomb9 only 
and not for any dwelling purposes and 
that in accordance with tho usage pre¬ 
valent in other cemeteries in Delhi land 
measuring 2* yards by li yard was 
sold by him at tho rate of R 9 . 40 to per¬ 
sons desiring to bury their dead. The 
first issue in the suit was 

“wbotbor the land of the cemotory of the dargah 
where lies tho disputed place is wakf or privato 
property.*' 

The Court decided issue l in favour 
of the plaintiff and held that the 
dargah including cemetery, eto.. i. e, the 
whole area of 11 bighas II biswas was 
wakf property. Issue 1 in Suit No. 74 
of 1917 is: 

“I* tho land in disputo (1. 0 . tho wbolo 43.620 
yards) a qabristan and was exprossly mado wakf 
for tho purpose." 

Isssue 2 is: 

•■Is tbo land wholly or partially waqf bv reason 
of its boing used as qabristan fcr tho publio, and 
if partially, how much." 

The suits, Nos. 74 and 129, weropraoti- 
oally consolidated and these were the 
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issues in both of those suits. It is urged 
by both Mr. O’Connor for Kalian and 
Mr. Moharram Ali Chishti for MuzafTar 
Ali Khan that the areas in dispute in the 
1888 suit and in the present suit me not 
shown to be identical and whereas the 
actual area of 1888 was a plot of 21 feet 
by 22feet, in Suit No. 74 of 1917 the 
two plots make a total of 300 square 
yards. Now the suit in 1888 related to 
khasra No. 399, measuring 11 bighas 11 
biswas, and a gosha of 14 biswas, making 
a total of 12 bighas 3 biswas: and the 
settlement papers, which were then 
produced, show that it is one large plot 
including a dargah or shrine and a mas- 
jid. 

In his application in the present 
suits the plaintiff asks for a map to be 
prepared of khasra No. 399 by the ka- 
nungo. Both parties had maps prepared 
of the total area in dispute and MuzafTar 
Ali Khan admitted in the Court that the 
plan of the plaintiff agreed with his plan 
in general form and outlines. MuzafTar 
Ali Khan also admitted as I have 
already pointed out, that the area in dis¬ 
pute had been entered in the revenue 
papers in 18G6 as Government property. 
This is khasra No. 399. There is in my 
opinion no doubt whatever that the issue 
in the 1888 case and in the present cases 
with regard to the total area claimed by 
the plaintiff as wakf is the same and that 
the specific plots now sold were included 
in issue 1 in the 1838 case. We 
have now to see whether the decisions of 
the issues with regard to the total area 
being wakf or not was directly and sub¬ 
stantially in issue in all these suits or 
whether the matter arose only incident¬ 
ally. In my opinion the matter whether 
this total area was wakf or not is direct¬ 
ly and substantially in issue in the pre¬ 
sent cases and was directly and substan¬ 
tially in issue in the 1838 case. It was 
necessary to decide this point before the 
rights of theparties with regard to the small 
areas actually in suit could be ascertained 
and settled. Mr. Muharratn Ali Chishti 
has referred me to a number of lulings 
some of which have been dealt with in 
Babu Lai v. Ilari Bakhsh fl) and some 
are not in point. It is unnecessary to 
deal with each and all of them. Narain 
Das v. Faiz Shah (2) relied on by him is 
clearly against him. It is doubtful whe- 

(1) [1918] 13 P. R. 1918=41 I. 0. 479. 

(2) 11689] 157 P. R. 1889 (F. B.) 


ther the appellants can take the objection 
that the property in the present suits is 
different. This was not specifically 
urged in the lower Courts in the sense 
that the total areas dealt with were not 
the same. The other requirements of 
S. 11, Civil P. C., have been complied 
with. The Court which tried the 1888 
suit was competent to try the subsequent 
suit and the decision on issue 1 in the 
1888 suit was upheld on appeal. In his 
reply Mr. Muharram Ali Chishti has en¬ 
deavoured to raise a new point for the 
first time to the effect that the injunction 
in so far as it restrains building cannot 
he res judicata, but this matter cannot he 
gone into at this stage. For the above 
reasons I dismiss all three appeals with 
costs. 

R.M./r.IC. Appeal dismissed. 

A. I. R. 1919 Lahore 174 

Rattigan, C. J. and Martjneau, J. 

Sain Das and others — Defendants — 
Appellants. 

v. 

Bishambhar Das and another— Plain¬ 
tiffs and Defendants—Respondents. 

First Appeal No. 1117 of 1915, Deci¬ 
ded on 1st February 1919, from decree, 
First Class Sub-Judge, Amritsar, D/- 
22nd February 1915. 

Civil P. C. (1908), S. 11 — Mortgagee suing 
for declaration that property it not liable to 
be sold free of his encumbrance—Defen¬ 
dants contending that one defendant alone 
was exclusive owner under will proved in 
another suit—Plaintiff not being party to 
that suit that decision could not be res judi- 
cata. 

Plaintiffs sued for a declaration that certain 
property was not liable to attachment and sale 
in execution of a decree without preservation of 
their mortgagee rights. Jt was contended by the 
decree-holders that defendant G being the sole 
owner of tho property under a will, the other 
members of tho family had no power to mort-. 
gage it and that the execution of the will bad 
been held to bo proved in an earlier suit by de¬ 
fendant 6 against his father and uncle : 

Held : (l) that tho present plaintiffs not being 
parties to tho earlier case, the finding as to the 
execution of tho will could not operate as res 
judicata ; (2) that the execution of tho will not 
having been proved, the plaintiffs were entitled 
to a decree. [ p 176 c 

Nanak Chand—ior Appellant. 

Moti Sagar and Tek Chand—ior Res¬ 
pondents. 

Judgment.— This appeal and appeal 
No. 1118 ariso out of two suits, the 
plaintiffs in which are mortgagees of cer¬ 
tain property under two deeds oxeouted 
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in 1910 by defendants 4, 5 and 7 and by 
Jamna Das on his own behalf and as 
guardian of his sons, defendants 8 and 9. 
The following pedigree-table shows how 
defendants 4 to 9 are related to one an¬ 
other ; 


BHAGMAL. 


I I 

Mansukh Mai, Jamna Das, 

Deft. 4 

i 

Sarb Dial, 

Doft. 5 

_ I 


Sham Das, Bansi Dhar, Copal Das, Jugal Das 
Deft. G. Deft. 7. Deft. 8. bo ft. 9. ' 


Two shops, which form pait of the 
mortgaged property, were attached by 
defendants 1 to 3 in execution of a decree 
obtained against Jamna Das defendants 
4 to 7. The mortgagees objected un¬ 
successfully, and they then Sled the pre¬ 
sent suits for a declaration that the pro¬ 
perty was not liable to attachment and 
sale except subject to their rights under 
their mortgages. 

The defence is that Sham Das defen¬ 
dant 6 is the sole owner of the shops 
under a will of his grandfather Bhag Mai 
dated 21st November 1902, and that 
therefore the other members of the 
family had no power to mortgage the 
shops. 

The lower Court has passed decrees in 
the plaintiffs’ favour, finding that the 
execution of the will is not proved, and 
that Sham Das is estopped by bis con. 
duct from setting up bis exclusive title 
to the shops. 


The important question is whether the 
will is geuuine. It is noteworthy that 
Bhag Mai, though be lived till 1904, did 
not have the will registered, and that 
after his death no mention appears to 
have boon made of its existence till May 
1912, when Sham Das alleged it in a suit 
brought by him against his father and 
undo. 

The evidenoe as to the execution of 
tue wi l MBt 9 Of the statements of 
rwho wrote it, and Kirpa Ram, 
Dok Nath and Narinjan Das, who attested 

lb. 


fh^ h M®M rne « D , l8t . r,ofc Jud 8° points « 

that Nikka Mai if he has given his , 

srfeo 0001 ? have beon ° niy 13 ye 

old in 1902. Apparently however Nit 
Mai understated his age as the registi 


which he keeps as a deed-writer date 
from 1898. But putting aside the matter 
of his age there is another strong reason 
for rejecting his evidence, namely, Ins 
inability to produce the register in which 
he says he made an entry of the will. 
He first said he had got the register at 
his house, and even gave the number of 
the entry in it about the will, but fur¬ 
ther on changed his statement and said 
the register had been lost at the time of 
the earthquake when his house fell. It 
is significant that in a case in 1914, in 
which the genuineness of a receipt he had 
written was in dispute, a similar allega¬ 
tion was made as to his having lost the 
register (of the year 1909) in which he 
said he had made an entry of the docu¬ 
ment. A perusal of his evidence shows 
him to he an unreliable witness. 

Kirpa Ram is, as the lower Court re¬ 
marks, ft man of no position. He says 
that the document hod already beon 
written out when Bhag Mai asked him to 
sign it, that Bhag Mai did not execute it 
in his presence, and that he did not hear 
it read out. He cannot even say whe¬ 
ther it was two years ago or more or less 
that he signed the will., 

Lok Nath also admits that the will 
was not written, and that Bhag Mai did 
not sign it in his presence, and that it 
was net read out to him. 

Narinjan Das (who is a connexion of 
Sham Das by marriage) was living at 
Manewal at the time when the will is 
said to have been executed. He Bays 
that he came to Amritsar about a case, 
and that while he svas there ho went to 
Bhag Mai’s house, where he witnessed 
the will. He began by saying that it 
was Jamna Das who had got the will 
drawn up and asked him to attest it, and 
that he had gone to the house to inquire 
after Jamna Das, who was ill. But on 
the will being shown to him he said that 
he had mentioned Jamna Das, name bv 
mistake for Bhag Mai, and that it was 
Bhag Mai who was ill, and whom he had 
gone to see. He is contradicted by Kirpa 
Ram and Lok Nath, who say that Bha<* 
Mai was not ill. He also contradicts 
those witnesses by saying that Bhag Mai 
signed the will in their presence. 

The whole of the eyidence in regard to 
the will is most unsatisfactory, and we 
agree with the finding of the learned 
District Judge that the oxeoution of the 
will has not been proved. 
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Mr. Nanak Chand has referred to the 
judgment of 1912 in the suit, referred to 
above, which Sham Das brought against 
his father and uncle, and has contended 
that the finding in that case that the 
execution of the will had been proved 
operates as res judicata. This contention 
is clearly wrong as the plaintiffs were not 
parties to that case, and they obtained 
their mortgages from Jamna Das and 
Mansukh Mal and their sons long before 
Sham Das brought his suit. 

The will not having been proved, the 
appeal fails and we dismiss it with costs. 

U.M /R.K. Appeal dismissed . 
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Shah Din, J. 

Eukam Chand — Auction-purchaser- 
Fetitioner. 

v. 

Ganga Bam and others— Opposite Par¬ 
ties. 

Civil Revn. No. 193 of 1918, Decided 
on 23th May 1918, from order of Sub- 

Judge. Lahore, D/- 30th November 1917. 

(a) Civil P. C. (1908), S. 47 — Execution of 

money decree— Auction-purcba*er not party 
to suit is not representative of judgment- 
debtor. 

An auction-purchaser in execution of a simple 
money decree who was not a party to the suit is 
not a representative of the judgment-debtor 
within the meaning of S. 47, Civil P. C. ^ ^ 

(b) Civil P. C. (1908). S. 47— Auction sale 

of moveable property duly confirmed by 
executing Court—There is no provision to 
set aside sale upon application by decree- 

holder or judgment-debtor. 

There is no provision of the Civil 1 roccdure 
Code “under which an auction sale of moveable 
property which has been duly “confirmed by 
the executing Court can be set aside upon tbo 
application of the decree-holder or the judgment- 
debtor. IP1I6U2J 

Bakhshi Ram—ior Petitioner. 

Moti Lai— for Opposite Parties. 

Judgment.—The facts are given in 
the judgment of the learned Senior Sub¬ 
ordinate Judge of Lahore. He has held 
that an appeal by the decree-holder lay 
to him from the order of the Munsif, 
dated 21st June 1917, under S. 47, Civil 
P. C., not merely against the judgment- 
debtor but also against the auction pur¬ 
chaser, although the latter was not a 
party to the suit. In support of this 
view the Subordinate* Judge has cited the 
decision of their Lordships of the Privy 
Council in Prosunno Kumar Sanyal v. 
K ali T>a * Sanyal 0). I have read that 

(1) 118921 19 Cal. 033=19 I. A. 106 (P.CJ. 


decision, especially the penultimate para¬ 
graph at p. 6S9 relied upon by the 
pleader for the respondents. In my 
opinion that decision is not in point, 
inasmuch as it does not lay down that, 
the auction-purchaser who is not a party) 
to the suit is a “representative” of thd 
judgment-debtor within the meaning of 
S. 244 of the old Civil P. C. The deci¬ 
sion more in point is one of the Chief Court 
of Burma reported as Mahomed Flassim 
v. Ma Sein Bruin (2). There it was 
held that an auction-purchaser at a sale 
in execution of a simple money decree 
is not a “representative” within the 
meaning of S. 244 (c). He is not bound 
by, nor affected by, the decree. There 
is also no privity between him and the] 
judgment-debtor and he may he a pur¬ 
chaser against the wish of the judgment- 
debtor. This laso observation applies 
to the present case, in which both the 
decree-holder and the judgment-debtor 
have made common cause and want the 
auction sale to be set aside. In my 
opinion the order of the Munsif, so far 
as it was in favour of the auction-pur¬ 
chaser, was not appealable to the Senior 
Subordinate Judge under S. 47, Civil 
P. C., and I set aside his order on ap¬ 
peal. 

The pleader for the respondents was 
also constrained to admit that there is 
no provision of the Civil Procedure Cole 
“under which an auction sale of movea¬ 
ble” property which has been duly con¬ 
firmed” by the executing Court can be 
set aside upon the application of the 
decree-holder or the judgment-debtor. 
Admittedly, the auction sale of the decree 
in question in the present case was duly 
confirmed and the decroe-holder had no 
right to have it set aside. I accept this 
revision, set aside the order of the Senior 
Subordinate Judge and restore that of 
the Munsif with costs throughout. 

R M./R.K. Petition accepted . 

(2) [1909) 5 L. B R. 85=3 I. O. 713.~ 
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Broadway, J. 

Bhag Mal and another— Appellants. 

v. 

Hari Singh and others — Respondents. 

Second Appeal No. 2734 of 1918, De¬ 
cided on 12th February 1919, from de¬ 
cree of Dist. Judge, Karnal D/- 18th 
June 1918. 
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(a) Cosbarer*—Tranifer by one co«harer 
of right of occupation in village common 
land—Others cannot object. 

It is not open to a cosbarer in a village to 
object to a transfer by another cosbarer of bi9 
right of occupation in the village common land. 

[P 177 G 1] 

(b) Punjab Courts Act (1918), S. 41 (3) — 
Appellant challenging right on basis of cus¬ 
tom—Certificate is necessary. 

An appellant cannot in second appeal chal¬ 
lenge a right on the basis of some custom 
without a certificate. [P 177 C lj 

Lakshmi Narain —for Appellants. . 

Shamair Chand —for Respondents. 

Judgment.—The plaintiffs.appellants 
sought to get a sale of a site in the abadi 
of the village set aside on the ground 
that the vendor had no power to sell 
it and that the vendees, by building on 
it deprived the plaintiffs-appellants of 
their rights of user. It has beon found 
that the vondor had been occupying the 
said site for many years and had erected 
a Gatwar thereon 40 years ago, which 
he has now sold. The vendor and ven¬ 
dees are both proprietors in the villages. 
The site is admittedly a part of the 
common land belonging to Pana Rajan 
and the vendees admit that in the event 
of the village sites being partitioned this 
land would have to be brought into 
hotoh-pot. Aljl that the vendor has done 
is to transfer His right of occupation and 
,1 cannot see that the plaintiffs.appel¬ 
lants have any right to object ( Bhagwan 
Vas v. Futleh Singh (1) and Ram v. 
Pir Bakhsh (2)], Mr. Shamair Chand, 
|for tho respondents, contended that the 
right to sell could only be challenged on 
the basis of some custom and that tho 
absence of a certificate bar 9 an appeal. 
Tharo is force in this as wall. I dismiss 
the appeal with costs. 

— _ Appeal dismi ssed. 

(1) [1884] 42 P. R. 1834 - 

<2) [1001J 33 P. R. 1901, 
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, Broadway, J. 

Ramii Lai— Plaintiff—Petitioner. 

v. 

Manya and ofkers-Defendant-Opp 
Bite Parties. 

Oivil Revn. Petn. No. 925 of 191 
Deoided on 3rd March 1919, from deer 
of Sr. Sub-Judge, Gurgaon, D/- 27: 
June 1918. 

C ( . 19 , 08 >. S - U5—Taking err 
neou. view of Uw or omitting to deci 

^ Whi^Vn fBC , , " 1 m “ tori ‘ 1 irregularity, 

. Whero a Court takes an erroneous view of t 
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law, or omits to decide a question of fact, o.g,, 
whether or not a balance was struck, it com¬ 
mits a material irregularity, and its decision is 
open to revision by the High Court. [PITS C 1] 

Shamair Chand —for Petitioner. 

Sunday• Das —for Opposite Parties. 

Judgment—The plaintiff in this 
case instituted a suit against the defen¬ 
dants claiming to recover from them 
Rs. 400 being principal and interest due 
on a bahi account. The account is a 
very ancient one and had been com¬ 
menced in Sambat 1919, the defendants 
having dealings with Bansi Dhar, father 
of the plaintiff. This Bansi Dhar died 
in Sambat 1956 (1899 A. D.) and at that 
time the plaintiff is said to have beon 
aged two and a half years. His mother, 
who acted as his guardian, appointed one 
Laiq Ram as manager of the business 
and it is said that in Sambat 1957 (1900 
A. D.) the defendants struok a balanoa 
acknowledging the correctness of tho 
account in tho books. The suit was 
brought on 1st October 1917 and was 
decreed by the trial Court. The learned 
Senior Subordinate Judge however dis¬ 
missed the suit on appeal on the ground 
that the claim was barred by limitation. 
In coming to this decision the learned 
Subordinate Judge direoted his mind 
solely to the correctness or otherwise of 
an allegation to the offeot that between 
Sambat 1956-1957 the defendants had 
taken a buffalo valued at Rs. 35 from 
the plaintiff’s shop. He held that this 
partioular transaction had not been 
proved and came to the conclusion that 
it had only beon brought forward with a 
view to bringing the suit within time. 
The question as to whether any balance 
had been struok by the defendants in 
1957 was completely lost sight of, and 
before me it has been contended by 
Mr. Shamair Chand on behalf of the 
plaintiff.petitioner that if this balance 
be found to have been struok, then tho 
suit must be regarded as within time. 

My attention wa9 drawn to Ss. 19 
and 6, Lim. Act, 1908; and it is urged 
that the striking of a balanoe or an 
acknowledgment within the purview of 
S. 19 of the Act results in the com¬ 
mencement of a fresh period of limita¬ 
tion to be computed from the time when 
the acknowledgment was signed, and 
that inasmuoh as in Sambat 1957 the 
plaintiff was a minor, 8.6 of the act 
.was applicable and the time, from whioh 
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the period of limitation was to be com¬ 
puted was postponed to the date when 
the plaintiff became a major. It was 
therefore contended that the suit was 
within time, an 1 my attention was 
drawn to Venkataramayxyar v. Kothinda- 
ramayyar (1), Sarat Chandra Singh v. 
Sndlian Hari Mukerjea (2) and Hals- 
bury’s Laws of England, Vol. 19, p. 6. 
Mr. Sunder Das on behalf of the defen- 
dants-respondents admitted the con¬ 
tention, but urged that there was really 
no proof of the striking of any balance 
by the defendants, and further that 
thero was no proof that the debt was 
really due It seems to mo however 
that it is not for me sitting as a Court 
of revision to go into the merits of the 
case. The learned Subordinate Judge 
has taken an erroneous view of the law 
and has acted with material irregularity 
in totally ignoring the alleged acknow¬ 
ledgment of Sambafc 1967. I therefore 
accept this petition and return the case 
to the Court of the Senior Subordinate 
Judge, who will hear the parties with 
regard to the striking of the balance and 
come to a decision whether or not as a 
matter of fact the balance was struck 
and whether the striking of such balance 
is sufficient to prove the case for the 
plaintiff. Costs will follow the event. 

R,M./R.K. _ Petition accepted . 

(1) [18901 80 Mad. 135. 

(2) [19121 14 I. C. 694. 
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Scott-Smith, J. 

Shanti Parshad and another Appel¬ 
lants. 

v. 

Mt. Dhan Devi and another —Res¬ 
pondents. 

Misc. First Appeal No. 1296 of 1918, 
Decided on 5th February 1919, from 
order of Dist. Judge, Ludhiana, D/- 27th 
February 1918. 

(a) Hindu Law—Adoption—Second adop¬ 
tion during lifetime of first adopted son is 

invalid. ? 

Under Hindu law the adoption of a second son 
during the lifetime of tho first adopted son is 
invalid. U* *79 C 1] 

(b) Hindu Law—Adoption—Agreement 
Ante-adoption agreement between parent* 
reserving life interest to widow is valid and 
enforceable. 

An agreement between tbo adoptive father or 
mother and the natural father or mother of the 
adopted boy by which the latter’s rights are to 
take effect after tho adoptive mother's death is 
perfectly valid. LP 179 0 2 ] 


W here therefore a deed of adoption reserved to 
the wife of the adoptive father a right to his 
property during her lifetime: 

Held: that the condition was binding on the 
adopted son. [P 179 q 2 ] 

Teh Chand and Melir Chand Mahajan 
— for Appellants. 

Gokul Chand Narang and Mahesh Das 

for Respondents. 

Judgment.—This order will dispose of 
the four connected Civil Appeals Nos. 
1296, 1297, 1300 and 1301 of 1918. The 
facts are fully given in the order of the 
learned District Judge and are briefly as 
follows: Tilok Chand, husband of Mt. 
Dhan Devi, respondent in all theappeals, 
died on 22nd August 1916. On 14th 
of July 1917 Mt. Dhan Devi applied for 
the grant of a certificate in regard to his 
debts under Act 7 of 1889. On the same 
day Hira Lai, appellant in Civil Appeals 
Nos. 1300 aud 1301, through his next 
friend Lajpat Rai, applied for grant of 
Letters of Administration to the estate of 
Tilok Chand under S. 64, Act 5 of 1881, 
on the ground that he had been adopted 
by the deceased on 15th August 1916. 
Whilst the enquiry into these two applica¬ 
tions was pending, a third application was 
made by Shanti Parshad, through Mehr 
Chand, his uDcle, appellant in Civil 
Appeals Nos. 1296 and 1297 of 1918, for 
grant of Letters of Administration to the 
same estate on the ground that he had 
been adopted by the deceased on 25th 
June 1915. Lajpat Rai, who is father 
both of Hira Lai and Shanti Parshad, 
eventually admitted tho adoption of 
Shanti Parshad by Tilok Chand, but said 
that the latter had cancelled the adoption. 
Mt. Dhan Devi also admitted the adop¬ 
tion of Shanti Parshad but claimed that 
his rights were postponed during her life¬ 
time. Evidence was recorded in the 
application of Hira Lai and subsequently 
a statement was made on Shanti Parshad s 
behalf that he accepted that evidence. 
The learned District Judge held that 
Shanti Parshad was duly adopted on 25th 
June 1915 subject however to the condi¬ 
tion that Mt. Dhan Devi should enjoy 
Tilok Chand'a property during her life¬ 
time. He further held that Hira Lai s 
adoption was only a paper one and had no 
effect in view of the previous adoption of 
Shanti Parshad which Tilok Chand had 
no power to cancel, an! did not in fact 
cancel. He therefore granted Mt. Dhan 
Devi’s application for a certificate and dis¬ 
missed the applfcicaions of Shanti Parshad 
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and Hira Lai for grant ot Letters of 
Administration. 

Hira Lai and Shanti Parshad have filed 
two appeals each, one against the order 
granting Mt. Dhan Devi a certificate aod 
the other against the order dismissing the 
applications for grant of Letters of 
Administration. In the first place it is 
quite clear that Shanti Parshad was adop¬ 
ted by Tilok ChaDd. I have read the 
evidence which proves this fact beyond 
all doubt. Not only was Shanti Parshad 
adopted but Tilok Chand subsequently 
sent him to school and paid hisschool fees 
and thus treated him as his son. More¬ 
over, the factum of adoption has been 
admitted both by Lajpafc Rai and by Mt. 
Dhan Devi. This being so Hira Lil has 
oo locus standi whatsoever, for .under 
Hindu law the adoption of a second son 
during the lifetime of tlie first adopted 
'son ia invalid [s eoTek Chand v. AIt. Gopal 
Devi (l)]. It remains to consider whether 
Shanti Parshad’s rights are postponed 
during the lifetimoof Mt. Dhan Devi. Now 
it is clearly proved by the evidence of 
tho scribe and other witnesses that a 
deed of adoption was executed. This 
deed has not been produced but the scribe 
producod a copy of tho entry in his re¬ 
gister which gives tho contents of the 
deed. Bakhshi Tek Chand on behalf of 
Shanti Parshad objects to the production 
of this secondary evidence. Firstly, he 
says that Mt. Dhan Devi probably has 
the original deed which she is withhold¬ 
ing. Now it j 9 dear that Lajpat Rai 
gave Shanti Parshad to be adopted by 
lilok Chand and tho probability is that 
any deed that was written by him was kept 
by him on behalf of bis son. He produced 
tho second deed of adoption in favour of 

?“* p. a1 ' and 1 think there can be no 
doubt that he had the first deed also and 
that he is withholding it. In my opinion 
therefore Mt. Dhan Devi was quite en- 
titled to produce secondary evidence of 
the deed. The Beoond objection taken 
m regard to this deed is that as it is an 
instrument which reserves a life estate to 

nrnnZl fe u th ® ad °P terin immovable 
property it required registration. Pirsab 

Kad£i a (4\ It ? a \u' Gura PP a Basappa 
Kadigi (2) is the authority quoted in 

support of this proposition. The qnes- 

tio n is a somewh at difficult one but I do 

ll) U912J 4b f. B. 1912=13 I. CTISa -- 

I. a ?16 1914 B ° m - 47=88 Bom - 277=24 


not fchmk it is necessary to decide it in 
the present case. Noobjection appears to 
havo been taken in the lower Court to 
the production of the copy of the entry 
in the petition writer’s register, and when 
Shanti Parshad s case was taken up, the 
statement was made on his behalf that 
he accepted the evidence already given in 
the case of Hira Lai. This statement 
was made without any reservation as to 
the document in question and therefore I 
do not think it is open to his counsel to 
raise the objection in the Court of ap¬ 
peal. 

Now this document clearly shows that 
a right to the property of the adoptive 
lather was reserved to Mt. Dhan Devi 
during hoi lifetime. Bakhshi Tek Chand 
however argues that such a condition is 
invalid according to Hindu Law. Mr. 
Rama Krishna in his Hindu Law, Ch. 7, 
has examined various authorities dealing 
with this matter, and points out at p. 199, 
Vol. 1 that all High Courts presumably 
seem to uphold the agreement between 
the adoptive father or mother and tho 
natural father or mother of the adopted 
boy by which the latter’s rights are to 
take effect after the adoptive mother's 
death. It is unnecessary in the present 
case to refer to tho authorities in detail, 
for this seems to be clearly the law as at 
present interpreted. Bakhshi Tek Chand 
however urges that there is no evidence 
that Lajpat Rai agreed to this condition. 
Thoro is certainly no direct evidence to 
tho effect that he did agree, but the deed 
was written at the time of the adoption 
and Lajpat Rai was present and gave the 
boy to be adopted by Tilok Chand. Under 
these circumstances there can be no 
doubt that he was perfectly aware of the 
condition in question and agreed to it 
unphedJy ifnot expUoiUy. I therefore 
hold that the condition is binding upon 

f a \fV S*u 9ha i; 1 &6re0 vvith counsel 
for Mt. Dhan Devi that the whole of 

this litigation is due to Lajpat Rai who 

W t D ^ S V’m?,® 1 P 088e8s >on at once of the 
whole of Tilok Chand’s property. I have 

J° U f b n- ha r t !’ e Seoond ad °Ption, i. 0 .. 

that of Ilira Lai, was engineered by him 

because he wanted to avoid the condition 

u' h t ? ar, ', er ad °P«on of Shanti 

W, WhlCh h ® • kn0w would Prevent 
him getting possession of the property. 

Oh"*/ f 6 . na , lly OOD “Ondod by Bakhshi Tek 
Chand that a certificate should not have 
been granted to Mt. Dhan Devi without. 
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security being taken from her. I have 
already passed an order refusing to re¬ 
call the ceitificate until security be given 
and there is no need to consider the 
question again. I dismiss all four ap¬ 
peals and I direct that Lajpat Rai shall 
pay Mt. Dhan Devi’s costs in Civil Ap¬ 
peals Nos. 1300 and 1301 andMehr Chand 
shall pay them in Civil Appeals Nos. 1296 
and 1297 of 1918. Each of them will 
pay half her counsel’s fees. 

r.m./r.K. Appeals dismissed. 
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Chevis and Scott-Smith, JJ. 

J. Rustomji of Lahore —Appellant. 

v. 

Official Liquidator of the People s and 
Amritsar Banks , Ltd. and another — 
Respondents. 

Miso. First Appeal No. 1 of 1919, Deci- 
cided on 17th January 1919, from order 
of Broadway, J., D/- 10th December 
1918. 

(a) Appeal—Right perton not party to suit 
cannot appeal. 

An appeal is a stage in and part of the pro¬ 
ceedings in a suit and therefore no person can 
appeal unless he is a party to the suit. 

[P 181 C 1] 

(b) Companies Act (1882), Si. 169 and 254 
—Rules framed under S. 254, R. 58 Appeal 
under S. 169 against order sanctioning com¬ 
promise— R. 58 framed under S. 254 not 
complied with—Name not entered in book 
and proceeding, not attended-Appellant 
held to have no right to appeal-Application 
could not be treated as petition for revision. 

In an appeal filed uodor S. 169 . against an 
order sanctioning a compromise between the 
liquidator of a certain Bank and a debtor of the 
Bank, it appeared that the appellant had not 
complied with R. 63 of the rules framed by the 
Chief Court under S. 254 of tho Ac; and had Dot 
ontered his name in the book kept for the pur¬ 
pose and had not in fact attended the proceed- 

^Held: (1) that the appellant, not having quali¬ 
fied himself to attend the proceedings and not 
having been a party to the proceedings Wore 
the trial Judge, had no locus standi to appeal; 
(2) that under the circumstances it was notpro- 
tir to treat tho application as a petition for 
revision. IP 181 0 1] 

Santannm —for Appellant. 

Petman and Iialli, for Official Liqui¬ 
dator. Beecliey and Raghu Nath Sahai, 
for llarkishen Lai—lor Respondents. 

Judgment.— This is an appeal under 
S. 1GJ, Companies Act 6 of 1832, 
from an order of a Judge of this Court 
sanctioning a compromise between the 
liquidator of the People’s Bank and the 
Amritsar Bank and Lala Harkishen Lai. 


Mr. Petman on behalf of the liquidator 
raises two preliminary objections: (l) 
that the appellant, Mr. Rustomji, not 
having been a party to the proceedings 
before the trial Judge, has no locus standi 
to appeal; and (2) that the appeal is bar¬ 
red by time notice of the appeal not 
having been given to the respondent 
within three weeks after the order com¬ 
plained of was made. The first objection 
is based upon R. 58 of tho rules framed 
by this Court under the powers confer¬ 
red by S. 254, Companies Act, 1882, 
which is a3 follows: 

“No contributory or creditor shall be entitled 
to attend any proceedings before the Judge, un¬ 
less and until he has entered in a book to bo 
kept there for that purpose his name and ad¬ 
dress, and the name and address of his attorney, 
pleader or agent (if any), etc." 

It is contended that Mr. Rustomji not 
having entered his name in the book in 
question was not entitled to attend the 
proceedings before the trial Judge and 
did not in fact so attend, and not having 
been a party to the proceedings he can¬ 
not appeal. Mr. Petman refers to the 
English case, Securities Insurance Com¬ 
pany. In re (l). In that case a Judge 
having made an order sanctioning an 
arrangement under the Joint Stock Com¬ 
panies Arrangement Act, 1870, aa appeal 
was presented by persons whose intore3t8 ( 
as creditors were affected by the scheme, 
but who had not opposed the scheme at 
tho meeting of creditors, nor appeared 
before the Judge when his sanction was 
applied for, nor obtained leave to appeal, 
it was held that the right of appeal 
under the Act is governed by tho Com. 
panies Act, 1862, S. 124, which gives a 
right of appeal subject to the same con- 
ditions as appeals from decisions in the 
ordinary jurisiiction of the Court; and 
that, according to the practice of the 
Court of Chancery a person not a party 
to the proceedings could not appeal from 
an order without the leave of the Court, 
the appeal must be dismissed, the appel¬ 
lants not having obtained leave, and^the 
case not being one in which the Court 
thought that leave ought to be given, 
is urged that this is on all fours with the 
present case. The argument appears to 
us to be correct. Mr. Santanam on be¬ 
half of the appellant has told us what 
his client's reasons were for not getting 
his name entered in the register in ac- 
cordanc e with B. 58. He says that in 

(1) 11894] 2 Ch. 410. 
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previous proceedings relating to the liqui¬ 
dator’s commission Lala Faqir Chand, 
himself a contributory, was appointed to 
represent the contributories under R. 57, 
and that his client thought that in other 
proceedings some one would be similarly 
appointed to represent the contributories, 
but as a matter of fact no one was ap¬ 
pointed to represent them in the present 
proceedings. We do not see that we have 
anything to do with the reasons which 
moved Mr. Rustomji not to get his name 
entered in accordance with R. 58. The 
fact remains that he did not get his name 
entered and never took any interest in 
the proceedings up to the present. It is 
therefore clear that he was not entitled 
to attend the proceedings before the trial 
Judge and ho did not in fact attend them. 
Mr. Santanam urges that S. 96, Civil 
P. C., does not lay down who may appeal. 
An appeal however is a stage in and part 
of the proceedings in a suit; and it there¬ 
fore appears obvious to us that no per¬ 
son can appeal unless he is a party to the 
'suit. 

Next Mr. Santanam asks that we 
should hold that in any case Mr. Rus¬ 
tomji can appeal with the leave of this 
Court and that we should give him leave 
to appeal. Now assuming for the sake of 
argument that we can give him leave to 
appeal, we do not think that we should 
give him leave, for the reason that he has 
never hitherto taken any interest in the 
proceedings and has not taken the trouble 
to comply with R. 58. There is also an 
application that Mr. Rustomji should be 
appointed a representative of all the con¬ 
tributories under the provisions of R. 57. 
This application we have no hesitation 
in rejecting, for we consider that a con¬ 
tributory who has not taken the trouble 
to qualify himself to attend the proceed¬ 
ings in accordance with R. 58, is certain¬ 
ly not a suitable person to be appointed 
as a representative of the other contribu¬ 
tories. 

Finally, it is urged by Mr. San¬ 
tanam that if we decide that his client 
has no locus standi to appeal, we should 
consider this as a revision. This we de¬ 
cline to do. The order of the trial Judge 
was appealable, but the appellant not 
having qualified himself to attend the 
proceedings has no locus standi to appeal. 
Under such ciroumstances we think it 
would be most improper to allow him to 
present a petition for revision to this 


Court. The appeal fails and is dismissed 
with costs. 

R.M./B K. Appeal dismissed . 
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Scott Smith, J. 

Nabi Bakhsh and others —Defendants 
—Appellants. 

v. 

Jangi and another —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1705 of 1918, De¬ 
cided on 3rd February 1919, from decree 
of Dist. Judge, Delhi, D/- 24th February 
19 18. 

Mahometan law—Wakf—-Creation—Land 
uied at grave yard—It becomes wakf by uier 
without dedication—Fact that it was inher¬ 
ited from father to son does not affect. 

Land which has keen turned into a graveyard 
can become wakf by user even if there be no ex¬ 
press dedication. 

Where it appeared that practically tbo whole 
of the land in suit was covered by graves. 

Held : that it had become wakf by user and 
the fact that it had been inherited from father 
to son was not sufficient reason for considering it 
as alienable. (P 182 0 1) 

Moti Sagar —for Appellants. 

Manohar Lai —for Respondents. 

Judgment.—In the suit out of which 
the present appeal arises the plaintiffs 
sued for the cancellation of a sale of 
certain land on the ground that it con¬ 
stituted a’graveyard and was wakf pro¬ 
perty and therefore inalienable. The 
Courts below have concurred in holding 
that the land is wakf and have decreed 
the plaintiffs’ claim. The defendants, 
who are the vendors and vendee of the 
land, have filed a joint appeal to this 
Court and Rai Sahib Moti Sagar has 
argued the appeal on their behalf. 

Various points are raised infcko grounds 
of appeal, but the only one argued before 
me was as to whether the land was wakf 
or not. Counsel for the appellants con¬ 
tends that there is absolutely no evidence 
of dedication of the land. He has 
referred to the entrios regarding the land 
one-third of whioh was sold, which show 
that in 1842 it was entered in the name 
of Kallu, grave-digger. In 1857 at the 
time of the rebellion the rr.uafi was con¬ 
fiscated, but in 1858 the land was released 
to the three sons of Kallu and in the 
1880 Settlement it was shown as owned 
by three different aet9 of persons in equal 
shares. The reoorded owners of one- 
third share have how sold it to Muham¬ 
mad Ihsan, defendant 4. Counsel argues 
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that the fact, that tho land is shown as 
private property and has devolved ac¬ 
cording to the usual rules of inheritance, 
shows that it is net wakf. lie also 
points out that evidence has been pro¬ 
duced to show that when any body is 
buried in the land, a charge of Rs. 5 or 
more is made and that the income from 
those fees goes to the recorded pro¬ 
prietors. lie has referred to Art. 95, 
Rattigan’s Digest of Customary Law, 
which is as follows: 

“To constitute property wakf there must be a 
special and .absolute appropriation of the property 
to religious or public purposes." 

He has also referred to Khatoja 
Mahmud v. Kliawja Muhammad Hamid 
(l), in which at p. 128 (of P. It. 1917) 
et seq there is a discussion as to what 
evidence is required to prove a property 
to be wakf. Numerous authorities have 
boon examined in tho case in question, 
in some of which it was held no doubt 
that in order to constitute property wakf 
there must he a formal dedication. The 
ruling of tho Privy Counoil reported a9 
Court of Wards v. Ilahi Dakhsh(2) shows 
however that land which has been turned 
into a graveyard can become wakf by 
user, even if there bo no express dedica¬ 
tion. In Ameer Ali's Mahomedan Law, 
Vol. 1. Edn. 4. p. 40G, it is stated that a 
cemetery or graveyard i9 consecrate \ 
ground and cannot be sold or partitioned. 
Even lands which are not expressly de¬ 
dicated but are covered by graves are 
regarded as consecrated and consequently 
inalienable and nonheritable. Now it 
is found as a fact in the present case that 
practically tho whole of the land of which 
one third has been sold is covered by 
graves. I do not think that the mere 
fact that it has been inherited from 
father to son is any sutticient reason for 
considering it not to bo wakf. No doubt 
at first there wore only a few graves in 
tho land and tli9 portion not actually 
covered by graves could bo inherited. 
Tho whole of tho plot is now a grave¬ 
yard and it has therefore, in my opinion, 
become wakf by user and is therefore 
inalienable. I accordingly dismiss tho 
appeal with cost9. 

R.M./b.K. Appeal dismissed. 


"(1) [1917] 33 P. R- 1917=33 I. C. 387. _ 

(2) 11913] ‘10 Cal. 297=27 P. R. 1913—40 I. A. 
13=17 I. C. 7-44 (P. C.) 
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LeRossignol and Wilberforce, JJ. 

E.D. Dignasse , Official Liquidator — 
Appellant. 

v. 


Chajju Ram and another —Respts. 

Misc. First Appeal No. 1205 of 1918, 

Decided on 8th July 1918. 

Companies Act (6 of 1882), S. 142—Offi¬ 
cial Liquidator — Resignation—Sanction of 
Court is necessary. 

Au Otiicial Liquidator is not at liberty to re¬ 
sign without the sanction of the Court which ap¬ 
pointed him. [P 183 C 1] 

13. R. Suri , Herbert and L. James — 
for Appellant. 

Santanam for Petman and Balwant 
Rai for Chajju Ram—lor Respondents. 

Judgment. —On 14th January 1918 
the appellants, who are the Official Liqui¬ 
dators of the Amritsar and People’s 
Banks, tendered their resignation of their 
office, and this is an appeal from the 
order of a Single Bench of this Court dis¬ 
posing of that application and accepting 
tho resignation subject to certain condi¬ 
tions. At the opening- of the ca-.e, Mr. 
Puri, on behalf of tho appellants, request¬ 
ed the Court to sanction the appearance 
on behalf of the appellants of Mr. Lang¬ 
ford James, an advocate of the Calcutta 
High Court who is not however enrolled 
in this Court; and after some discussion 
regarding tho treatment motel out in a 
recent case in tho Bombay High Court to 
an advocate of this Court, we decided as 
a special case to hoar Mr. James, on the 
strict understanding that our action 
should not he regarded as establishing a 
prece lent and should not work prejudice 
to any action which tlm Court may see 
fit to take in the matter, and more parti¬ 
cularly upon the assurance given to us 
hv Mr. James himself that, so far as lie 
was aware, no vulo existed in the Calcut¬ 
ta High Court whereby an alvocate ot 
this Court would he restrained from ap¬ 
pearing before that Court. Before us 
throe main points have boon urged on be¬ 


half of the appellants: 

(1) That an Official Liquidator 8 com- 
potent to resign at will and that the 
liquidating Court has uo say m the mat¬ 
ter; (2) that in this ease aUn y at , 

even if the resignation of the Ollicial Li¬ 
quidators was subject to acceptance by 
the liquidating Court, the liqu.dators had 
shown good cause why their resignation 
should be accepted; (a) even if the appel¬ 
lants failed on two preceding arguments 
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it was contended that the quantum meruit 
fixed by the learned Judge in Chambers 
was altogether an inadequate remunera¬ 
tion for the efforts of the liquidators. 
jOur findings in brief on these throe 
[points are that an Official Liquidator is 
[not at liberty to resign without the sanc¬ 
tion of the Court which appointed him 
and that in the present case the Official 
Liquidators have made out no'good case 
why their resignat ion should be accepted. 
With regard to the third point, it is im¬ 
possible for us to say, inasmuch a9 there 
is no evidence upon the record, whether 
the rate of remuneration proposed by the 
learned Judge in Chambers is adequate or 
not; but inasmuch as the appellants have 
expressed before us no desire to resign 
except unconditionally, we see no need 
to go into this question at the present 
juncture. Should however the appel¬ 
lants on some later date desire to retire 
from their post on terms, the adequacy of 
the rates proposed by the learned Judge 
could bo reconsidered. According to the 
rules made under the English law, resig¬ 
nation of the Official Liquidator may he 
accepted by the contributories and the 
creditors, but if those bodies do not ac¬ 
cept the resignation, it is fcheCourfc which 
decides finally whether the resignation is 
to be accepted or rejected. The law in 
England is to this effect: 

A liquidator appointed by the Court 
may resign or, on cause shown, bo re. 
moved by the Court. Here the words 
on cause shown” obviously refer only to 
the removal by the Court. The Indian 
law is contained in S. 142, Companies 
Act which runs: “Any official liquidator 
may resign or be removed by the Court 
on due cause shown.” It will be observed 
that in the Indian Act the construction 
of the section differs very considerably 
from that of the English Act, and we 
must hold that such a marked deviation 
was made of set purpose in order to leave 
no doubt that the words “on due cause 
shown” govern not only the removal by 
the Court but also the resignation. On 
these ’grounds we hold there is nothing 
in the law justif ying the proposition that 
an Official Liquidator can resign at will 
without securing the concurrence of the 
liquidating Court. The real question 
indeed is one of contract: at the time of 
his appointment, what did the Official 
Liquidator undertake to do? And to an- 
•ewer this question reference must be had 


to the order of appointment. Now, the 
appellants were appointed to liquidate 
the insolvant banks and it is quite clear 
that the appointment contemplated the 
complete liquidation by the appellants of 
the insolvent concerns. Their remunera¬ 
tion, as has been found by another Bench 
of this Court, was fixed on an excessively 
generous scale but a sliding one. and it 
would be contrary to the principles of 
common sense, of business, and of equity 
that they should he permitted to resign 
at any moment on no better ground than 
caprice or resentment at inquiries re¬ 
garding the nature of their past opera¬ 
tions. A person who has entered into & 
contract may refuse to carry out that 
contract, hut if he does so he is liable to 
pay forfeit, and the order of the learned 
Judge in Chambers amounts to an accept¬ 
ance of the breach of the appellants 1 
contract on their paying forfeit in the 
shape of a reduction of their remunera¬ 
tion. In the course of liquidation pro¬ 
ceedings extending over four years, the 
appellants have acquired a wide and pe¬ 
culiar knowledge of the affairs of the in- 
solvent hanks. For the acquisition of 
this knowledge they had been liberally 
remunerated and if fchoy are now permit¬ 
ted to resign, as it would be impossible 
for them to transfer their entire know¬ 
ledge to their successor, it is obvious that 
the liquidation would bo delayed and 
rendered more costly. 

On these grounds we hold that the ap¬ 
pellants are not entitled to resign uncon¬ 
ditionally. Wo are uot at all impressed, 
by theargument that if the Offioial Liqui¬ 
dators havo to give an account of their 
doings, the work of tho liquidation will be 
hampered, but before us a fresh argument 
was adduced that Mr. Dignasse was in a 
bad state of health induced by the ardu¬ 
ousness of his labours as liquidator. In¬ 
asmuch however as there is no evidence 
on this point on the record, as it wa 9 not 
mentioned by the appellants in their ap. 
plication to resign and finds no place in 
the grounds of appeal to this Court, we 
can pay no attention to it. Other minor 
matters are 'mentioned in the grounds of 
appeal but none of them have been men¬ 
tioned before us, and we hold them to bo 
of no force. For these reasons, we dis¬ 
miss the appeal with costs whioh must 
be paid by the appellants personally. 

R.M./r.k. Appeal dismissed . 
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Chevis and Leslie Jones, JJ. 
Kapur Singh —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 803 of 1917, De¬ 
cided on 26th November 1917, from 
order of Sess. Judge, Gurdaspur, D/- 8th 
September 1917. 

(a) Penal Code (1860), S. 302 — Circum¬ 
stantial evidence held sufficient to justify 
finding of murder. 

It was found that the corpse of the deceased, a 
boy, proved to have been murdered by a sharp- 
edged instrument was found floating in a canal 
on 5th April 1917; that the accused had an un¬ 
natural intimacy with the deceased; that the de¬ 
ceased and the accused were seen in company on 
the eveningof 30th March after which the de¬ 
ceased was never seen alive again; that the ac¬ 
cused pointod out a spot in the canal where ho 
said he had thrown a darri and a gandasa and 
that a darri and a gandasa were actually found 
in the canal bed at that spot ; 

Held : that these facts were sufficient to justify 
the finding that the accused murdered the de¬ 
ceased. . IP 187 C 1] 

(b) Evidence—Admissibility of—Objection 
taken as to admissibility of evidence— Court 
must at once decide question — If evidence 
held inadmissible it should not find place on 
record— If held admissible evidence of all 
witnesses on point should be recorded. 

Where during the course of a trial an objection 
is taken to the admissibility of a piece of evi¬ 
dence, it is limperativo for the tr’al Judge to 
decide at once whether the evidence tendered 
is admissible. If ho holds it to be inadmissible 
ho should uot let it find a place on the record 
and the us*rs?ors should be warned that anything 
that w»9 said in their hearing on the point must 
not • b j taken into consideration : should the 
Judgo decide that the evidence is admissible ho 
should take and record the evidence of all the 
witnesses on the point. [P 186 C 2] 

❖ (c) Evidence Act (1872). S. 27—Accused 

charged with murder ’making statement as 
to having thrown darri and gandasa in canal 
—Articles recovered by police from neigh¬ 
bouring village as result of statement of boy 
that articles were found in place pointed out 
by accused—Statement of accused held ad¬ 
missible in evidence. 

The accused made a statement during investi¬ 
gation by Police as to his having throwu a darri 
and a gandasa into the canal. In consequence of 
the statement the police recovered the darri and 
the gandasa from a neighbouring village, having 
discovered from a boy the fact that the darri and 
gandasa had been found in the place pointed out 
by the accused: 

Held: that there was immediate connexion 
between the statement and the discoverv and 
that the statement was admissible in evidence. 

[P 1$6 C 1] 

Nand Lai —for Appellant. 

Herbert —for the Crown. 

Judgment. — The appellant Kapur 
Singh, aged 30, has been convicted of the 


murder of Rashid Ali, and sentenced to 
death. The case is before us on appeal 
and also under S. 374, Criminal P. C., for 
orders as to confirmation of the death 
sentence. The fact3 of the case are fully 
stated in the judgment of the learned 
Sessions Judge, and it is unnecessary to 
repeat them. 

The first point urged before us is that 
it is not proved that thecorpse discovered 
floating in the canal on 5th April 1917 
was that cf Rashid Ali, whom the pro¬ 
secution allege to have been murdered on 
the night of 30th-31st March 1917. Ac¬ 
cording to the evidence of the father and 
brother of the deceased, Rashid Ali’s ago 
was about 17, but the age enterod on the 
po3t mortem report is 29. This age was 
however entered by the police, who are 
no experts in such matters and may have 
been misled by the swollen appearance of 
the corpse after it had been 6 days in 
water. The Assistant Surgeon says the 
body appeared to be that of a man 20 or 
a year or so older. Considering the con¬ 
dition of the corpse we cannot see that 
there is anything in this evidence to 
prove that the body was not that of Rashid 
Ali. Tho same remarks apply to tho fact 
that the Assistant Surgeon describes tho 
body as that of a well built stout man. 
There is abundant evidence of relations 
and school.fellows and others .as to the 
identity of the corpse, oven though this 
evidence rests only on idontificationof the 
photograph of the corpse. Thoro is also 
further evidence as to the identity of tho 
clothes. Rashid Ali’s relations would be 
only too glad to learn ‘that ho was still 
alive and we do not believe that they 
would have made false statements as to 
the identity, especially considering tho- 
awkward consequences of such statements 
to themselves if Rashid Ali were later on 
to put in an appearance. Nor can wo 
believe that it is merely a case of mis¬ 
taken identity in view of the very posi¬ 
tive evidence as to tho clothing given by 
Rashid Ali's sister (P. W. 8) and others. 
Then it is urged that the body could 
not have been in the water from 30th 
March to 5th April without being 
noticed, and that *in such a length of 
time it would have floated much further 
down stream. Here 'the argument is 
that even if the corpse be that of Rashid 
Ali tho murder must have been later 
than 30th or 31st March and cannot have 
been committed by Kapur Singh, who 
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was admittedly in Allahabad by 2nd 
April. But there is nothing to show us 
how long. the body remained at the 
bottom of the canal. It may have been 
weighted, in which case it would nob 
rise till the weights had become detached. 
As to the distance it travelled, it may 
have been detained for some time by 
catching in some obstacle on the way. 
There appears to be nothing in the 
medical evidence inconsistent with the 
theory of a murder on the night of 30th 
or 31st March. The medical evidence 
points dearly to murder by mean9 of 
a aharp.edged weapon such as a gandasa. 
We hold it fully proved that the body 
was that of Rashid Ali, and that Rashid 
Ali was murdered. 

The next question is whether it is 
proved that the appellant was the mur¬ 
derer. The prosecution alleged that there 
had been an illegal intimacy between 
appellant and Rashid Ali and that the 
former had taken Rashid Ali away from 
homo once or twice before. On these 
points there is a mass of oral evidence, 
and in addition we have the fact that 
Rashid Ali’s father had complained and 
the police had started inquiries, but that 
the matters had been dropped at the 
instanco of the boy’s father, who seems 
to have been assured that the intimaoy 
had been broken off and would not bo 
renowod. One of the explanations offered 
by the defence for appellant’s going as 
far away as Allahabad to enlist, when he 
could easily have enlisted in his own 
district, is that he went away to escape 
being worried by the police in connexion 
with the complaint of Rashid Ali’s 
father. The prosecution evidence proves 
clearly that Rashid Ali attended the 
Mission school at Dhariwal till 20th 
March, when the school broke up till 
^nd April, that from 20th to 30th Maroh 
be was at Faizulla Club where his father 
lived, and that on the 30th he went to 

F^ n . a 9 AK r W .f 0 ?n h ™ Vi9i ^ 0d hi9 broth ^ 
Fazal Ahmad (P. W. 14), returning t0 

Dhariwal by train that evening in com- 

CmfP W oqT?' 1 (P ' W - 29) - Nunshi 
Ram(P W. 28) deposes that that evening 

he saw Rashid Ali pass his shop followed 

by Kapur Singh. This is the last that 

J of the witnesses professes to have 

seen of him, excepting Jagat Singh Lam. 

bardar(P. W.34) who deposes that he 

- K r, r .? nd a b °y 8°' n R 

the bank of fche Rajbaha from fche direc¬ 


tion of Pasnawala (appellant's village) 
towards Gurdaspur that uight. 

The learned Sessions Judgedoes not rely 
on the evidence of Jagat Singh, though 
he accepts that of Munshi Ram. It is 
of course true that evidence of the sort 
is easy to produce, hub still in the 
absence of any signs of partiality or 
hostility we see no good reason for 
rejecting the evidence of either of these 
witnesses. It is urged that Jagat Singh 
wanted to please fche police as he was 
implicated in an abduction case, bub 
Jagat Singh says he was not an accused 
person in that case. After 30fch March 
nobody ever saw Rashid Ali alive It is 
true that according to the police diaries 
he was marked as absent in fche school 
register on 2nd and 3rd April, but pre¬ 
sent on 4fch and 5th, but there is a mass 
of oral evidence to show that lie was nob 
present on the 2nd when the school re¬ 
opened, or any subsequent day. Aod 
seeing that his dead body wa 9 found in 
the oanal on ofch April, the entry as to 
his presence in school on that day must 
be incorrect. The above entry is cited 
as a proof that the dead body found is 
not that of Rashid Ali, but for reasons 
already given we are fully satisfied as to 
fche identity of the corpse. We note 
that the learned Sessions Judge says 
that the schoolmaster Inayafc Masih 
should have been produced with the 
registers. We can only remark that if 
this was the view of the Sessions Judge 
he should have called this witness with 
the registers. 

The evidence of the father and bro¬ 
ther of fche boy is that when the boy did 
not return home his father began to 
make inquiries for him. This shows too 
that ho was missed by his relatives long 
before 4th-5fch April. Had he really 
been,attending school .on fche 4fch and 5th, 
his relatives would have been surely 
too glad to be able to say that a 
dead body found in the oanal on 5th 
April could not be that of Rashid Ali. 
As set forth in the judgment of tho 
learned Sessions Judge, the connexion bet¬ 
ween the disappearance of Rashid Ali and 
the corpse found in the oanal was not 
discovered till early in May. The police 
then started to search for Kapur Singh 

od1n fc AM a l d i S T Ve TT d thftt he bad enlisfc - 
lahabad - He was brought baok 

to Gurdaspur and on the 12th May took 
the police to a spot just below the Tal- 
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wandi Rattowal bridge, where he pointed 
to a spot where the police removed some 
bricks and plaster this however is of no 
consequence a3 no bloodstains were 
found on them; and also stated that he 
had there thrown into the canal a gandasa. 
a darri and other things. A boy stand¬ 
ing by promptly gave information that 
a gandasa had been found and a visit to 
the neighbouring village led to the pro¬ 
duction of a gandasa and also of a darri. 
Evidence which seems quite disinterested 
proves that when the canal was run dry 
for repairs in the early part of Besakh a 
boy Alla Din (P. W. 2i) while playing 
in the canal bed discovered and unearthed 
a gandasa which he gave to Suba (P. W. 
26) who produced it from his house dur¬ 
ing the police inquiry. Two or three 
days earlier Sawan (P. W. 26) had found 
the darri partly buried in the sand and 
had taken it home; the police recovered it 
from his wife (P. W. 30). We note that 
no blood marks were found on the darri 
or gandasa but it must ho remembered 
that they had been lying in water or 
saud for some considerable period. Din 
Muhammad (P. W. 23) recognizes the 
dariiasonehe made for Kapur Singh 
and Mohanda (P. W. 20) says he once 
washed it for Kapur Singh though he 
says he never washed anything else for 
Kapur Singh. Maghar Singh (P. W. 31) 
says he made the gandasa for Kapur 
Singh. Such evidence is easy to criticise 
but if Kapur Singh had no hand in the 
murder how was he able to point out to 
the police the spot in the canal where 
the gandasa and darri had been found? 

The admissibility of the statement of 
Kapur Singh as to having thrown a darri 
and gandasa into the canal is strongly 
contested by the learned counsel for the 
appellant and we note 'that the Sessions 
•Judge seems to have pondered for a long 
time before holding this evidence to be 
admissible. We have no hesitation in 
holding it to be admissible. It is not 
merely that in consequence of this state¬ 
ment the police recovered the darri and 
gandasa from the neighbouring village; 
there is the fact that in consequence of 
this statement the police discovered the 
fact that the darri and gandasa had been 
found in the place pointed out to them 
by Kapur Singh. There is an immediate 
connexion between the statement and 
the discovery and we hold the statement 
.to be admissible. 


The first witness on this part of the 
case was Shib Dial (P. W. 23), whose 
statement “Kapur Singh said I threw a 
boot gandasa pagri and darri into the 
canal here” was recorded by the learned 
Sessions Judge. Objections as to the 
admissibility of this evidence were 
promptly raised and the learned Sessions 
Judge reserved the point “for arguments” 
which apparently meant for arguments 
at the end of the trial. Buta Singh (P. 
W. 27) deposed: “Kapur Singh said he 
had thrown a gandasa etc., in the canal.” 
This too was recorded “Subject to objec. 
tions to be argued and discussed later.” 
Sultan Mulk Sufedposh (P. W. 32) is 
the next witness on the point. Hero 
all that is recorded on the point is 
“Kapur Singh said something.” The 
learned Sessions Judge was again pressed 
to decide the question of-admissibility 
but said “ray findings will be givon when 
I decide the case.” So far as we are 
able to discover the question of admissi¬ 
bility was not decided till after the first 
trial was closed and it does not appear 
whether the assessors were ever advised 
as to this evidence being admissible or 
not. 

In such a case it is imperative for 
the Judge to decide at onco whether the 
evidence tendered is admissible. If he 
holds it to bo inadmissible he should not 
let it find a place on the record and the 
assessors should be warned that anything 
that may be said in their hearing on the 
point must not be taken into considera¬ 
tion. Should the Judge decide that the 
evidence is admissible he should take and 
record the evidence of all tHe witnesses 
on the point. Here the Sessions Judge 
has done neither the one thing nor the 
other. He ha3 recorded the evidence of 
Buta Singh and Shib Dial on the point 
“Subject to objections” but when re¬ 
cording the evidenco of Sultan Mulk 
Wasawa Singh Sufedposh and the two 
Sub Inspectors, who obviously all came 
prepared to give evidence on the 
point, the Sessions Judge has omitted to 
record anything as to the statement 
made by the appellant. Whether in the 
witness-box they were ailowel to repeat 
this statement is not clear. In the evi¬ 
dence of the two Sub-Inspectors wo find 
asterisks, which looks as if those two 
witnesses had said something which had 
not been recorded. The consequence is 
that the evidence tendered was eitlior not 
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heard in full, or has not been fully re¬ 
corder!. The record of Buta Singh and 
Shib Dial is however sufficient to satisfy* 
that the appellant did not make the state¬ 
ment in question. The appellant made 
no statement in the Magistrate’s Court 
beyond denying the charge and accusing 
the police of ill-treatment. Before the 
Sessions Judge lie state! he went to 
Lahore on 24th March and on the 29th left 
for Delhi by the 2-30 p. m. train and 
went on to Saugar and thence to Allaha¬ 
bad whore he enlisted. He had several 
witnesses present, but after consulting 
hi9 counsel he declined to produce any 
defence evidence. 

Since the hearing of the appeal a peti¬ 
tion has reached this Court from the 
appellant in jail, in which he urges that 
bis defence evidence shall be recorded 
and that ho only declined at the trial to 
produce his witnesses on being given to 
understand by his counsel that the Ses- 
eions Judge considered the case so weak 
that there was no need to produce any 
defence. Wo do not suppose that there 
is any truth in the statement that 
counsel so misled the appellant, and wo 
seo no sufficient reason to admit evidence 
for the defence now. If the appellant 
had any reliance on the strength of his 
defence, we presume that he would have 
produced his witnesses at the trial. We 
find it proved that the appellant had an 
unnatural intimacy with the deceased, 
that the appellant and docoased were 
aeon in company on the evening of 30th 
March after which the deceased was 
never seen alive again, that the deceased 
was murderod and his dead body found 
in the canal, that the appellant pointed 
out a spot in the canal were ho said he 
had thrown a darri and gandasa and that 
a darri and gandasa wore actually found 
in the canal bed at the spot. In our opi- 
nion, these facts are fully sufficient to 
justify the finding that the appellant 
murdered the deceased. With this find¬ 
ing arrived at by the assessors and the 
learned Sessions Judge, we agree. Whe¬ 
ther the appellant committed the murder 
single-handed we are unable to say, but 
it is unnecessary to come to any finding 
on this point. 

It ia teas that one Bhagat Singh, son 
of lara Singh Lambaidar, was suspeoted 
by the police of being concerned in the 
murder, and from the evidence it would 
appear that Bhagat Singh was either 


present or in the neighbourhood when 
the appellant showed the place where 
he ha l thrown the gandasa and darri, 
but still wo see no reason to suppose that 
Tara Singh has fabricated evidence or 
that it was any ono other than the appel¬ 
lant alone who pointed out the above 
place and stated that he had thrown 
there the gandasa and darri. It is urged 
that as the medical evidence shows that 
the deceased was a more powerful man 
than the appellant, the latter could not 
have killed the deceased single-handed. 
But even a weak man can disable a strong 
man if the former learned. As to motive 
it is impossible to say what was the 
motive which lod to the murder, but it is 
by no means a rare case for a man to kill 
his mistress or a boy with whom he has 
had an unnatural intimacy. Such offences 
sometimes arise out of jealousy, some¬ 
times out of resentment at the inti¬ 
macy being broken off, through in the 
present ease it is not easy to say why the 
decease!, if ho had irrevocably broken off 
the intimacy, should have been persuaded 
nob to return to his home but to go to 
the place where he was murdered. Bub 
whatever the motive may have been, wo 
are satisfied from the evidence that the 
appellant is guilty of the murder. We 
uphold the conviction and confirm the 
sontence. Appeal is dismissed. 

R.M./u.K, Appeal dismissed . 
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Siiadi Lal, J. 

Nathu —Plaiutiff—Appellant. 

v. 

Mt. Ckuhri and others —Defendants— 
Rospoudeuts. 

Second Appeal Mo. 1130 of 1918, De- 
cided on 21st November 1918, from de¬ 
cree of Dist. Judge, Gujrat, D/- 4th 
February 1918. 

Suits Valuation Act (7 of 1887). S. 9— 
Punjab Chief Court Rules, R. 1 ( 1 ) — Suit 
for restitution of conjugal rights with injunc¬ 
tion restraining certain persons from pre¬ 
venting union — Valuation for purposes of 
juri.diction i. R.. 1,000-Prayer for injunc- 
tion does not affect valuation. 

Whoro a plain till sues for restitution of oonju- 
Ral rights and for an injunction restraining cor- 
tam persons from preventing the union of tho 
plaintirt with tho lady whom he olaima to bo his 
wife, tho value of tho suit for purposes of juris¬ 
diction Is Rs. 1,000. Tho prayor for an injunction 
being merely a relief ancillary and incidental 
to tho mam relief claimed does not afoot that 
yaiuo. u> 183 Q 
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Muhammad Hussain —for Appellant. 

Mukand Lai Puri — for Respondents. 

Judgment. —This was a suit for the 
restitution of conjugal rights brought by 
the plaintiff against Mt. Chuhri and also 
for an injunction restraining two persons 
from preventing the union of the plain¬ 
tiff and the lady whom ho claimed to be 
his wife. The sole contention for the 
appellant is that the Munsif had no juris¬ 
diction to adjudicate upon the claim, 
inasmuch as the value of the first relief 
alone could not be less than Rs. 1,000 
and that the value of both the reliefs 
must therefore exceed Rs. 1,000. I am 
unable to accede to this contention. The 
rule framed by this Court* under the Suits 
Valuation Act provides that the value 
for the purpose of jurisdiction of a suit 
instituted by the plaintiff for a decree 
against the other party to the alleged 
marriage, either alone or with other 
defendants for restitution of conjugal 
rights is Rs. 1,000. This rule it seem3 
to me covers the present suit; the prayer 
for an injunction is merely a relief ancil¬ 
lary and incidental to the main relief 
claimed and does not affect the value for 
the purpose of jurisdiction. The judg¬ 
ment of a single Bench in Civil Appeal 
No. 1681 of 1915. Mt. Bhani v. Bansi 
(l) is directly to the point and I see 
no reason to dissent from the view 
taken therein. 

Accordingly I hold that the Munsif 
had jurisdiction to entertain the suit, and 
upon the finding of fact arrived at by the 
learned District Judge, there is no ground 
for a second appeal. The appeal is there¬ 
fore dismissed with costs. 

R.M./b.K. Appeal dismissed. 

(1) [1916] 33 I. C. 1002. 
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Scott-Smith and Broadway, JJ. 

Santa Singh — Defendant—Appellant. 

v. 

Ralla Singh and others —Plaintiffs— 
Respondents. 

Misc. Appeal No. 1896 of 1917, Deci¬ 
ded on 28th May 1918, from order of 
Dist. Judge, Ludhiana D/- 29th May 
1917. 

Evidence Act (1872), S. 78 (6)-Suit on 
foreign judgment—Provision* of S. 78 (6) 
not complied with—Court can grant time to 
plaintiff to obtain and file requisite certifi- 
cate—Civil P. C. (1908), S. 13. 

Where in a suit on a foreign judgment it ap¬ 
pears that the provisions of S. 78 (G) have not 
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been complied with, the Court has power to grant 
time to the plaintiff to obtain and file the re¬ 
quisite certificate. |P 188 C 1] 

Tek Chand —for Appellant. 

Sheo Narain —for Respondents. 

Judgment. —The facts of this case are 
briefly these: Santa Singh, son of Harnam 
Singh, brought a charge against three 
persons, Santa Singh, son of Hukam 
Singh, Chanan Singh and Ralla Singh 
under S. 394, I. P. C., at Singapore. The 
said three persons were acquitted and of 
them Santa Singh, son of Hukam Singh, 
and Chanan Singh, instituted two sepa¬ 
rate suits each claiming 500 dollars as 
damages for malicious prosecution and 
wrongful confinement. The cases were 
apparently tried together and on 31st 
December 1915 judgment was entered in 
favour of each of the two plaintiffs 
against Santa Singh, son of Harnam Singh 
for 350 dollars and costs or Rs. 682-15-0. 
These two plaintiffs assigned their decrees 
in favour of Ralla Singh, who instituted 
a suit on the judgments assigned to him 
in the Ludhiana District where Santa 
Singh, son of Harnam Singh, resides. 
The trial Court dismissed the suit on 
two grounds: 

(l) That the certificate required by 
S. 78, sub-Cl. (6), Evidence Act, was not 
attached to the judgments sued upon and 
(2) that the judgments were not in ac¬ 
cordance with the provisions of O. 20. 
R. 4, Civil P. C., and further did nob 
comply with Badri Das \. Nathu Mai 
(l). On appeal by the plaintiff the 
learned District Judge, Ludhiana, hold 
that although the provisions of S. 78 (6), 
Evidence Act, had not been complied 
with, the plaintiff should have been al¬ 
lowed time to got the requisite certificate 
and further held that the trial Court had 
erred in assuming that the provisions of 
the Civil Procedure Code were in force in 
Singapore and that judgments in Singa¬ 
pore were governed by O. 22, Rr. 4 and 5, 
Civil P. C. The case was accordingly 
remanded under O. 41, R. 23, Civil P. C., 
the learned District Judge framing the 
following issues: 

(l) What procedure is laid down for 
the civil Court presided by a District 
Judge iu trying a suit for the value* 
exceediug Rs. 1,000 in Singapore Settle¬ 
ment ? (2) What method is followed for 

attesting judicial reoords? (3) Whether 
the deore e in question was passed by_t ho 
(1) [1901] 112 P. R. 1901. 
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District Judge, Singapore, and if so were 
any issues framed and brought to the 
notice of the defendant? Against this 
order of remand the defendant Santa 
Singh has preferred this second appeal 
through Bakshi Tek Chand and we have 
heard Mr. Sheo Narain on behalf of the 
plaintiff-respondent. Mr. Tek Chand 
urged that the lower appellate Court had 
wrongly granted the plaintiff time to 
rectify the omission with regard to 
S. 78, Evidence Act. After due con¬ 
sideration of the arguments of the learned 
counsel we are of opinion that the Court 
had power to grant the plaintiff time, and 
that in the circumstances of the oase the 
lower appellate Court acted rightly. It 
was then urged on behalf of the appel¬ 
lant that inasmuch as the judgments sued 
upon were not judgments on the merits, 
S. 13 (b) and (d), Civil P. C., were ap¬ 
plicable and that it would be necessary 
for the plaintiff to prove his case apart 
from the judgments sued upon. Mr. Shso 
Narain pointed out that the learned 
District Judge had in his order of remand 
specifically directed an inquiry into the 
very matters now complained of. 

It seems fairly obvious that the primary 
Court was wrong in assuming that the 
procedure in the Straits Settlements was 
that laid down in the Civil Procedure 
Code. As a matter of fact Mr. Tek Chand 
referred to Piggot on Foreign judgments, 
and himself contended that the procedure 
in the Straits Settlements was the same 
as that in force in England. That being 
the case, it is obvious that the primary 
Court should not have assumed that 
O. 20, R. 4, Civil P. C., applied and had 
been contravened by the Judge of the 
District Court at Singapore. The issues 
sent down for trial by the learned Dis¬ 
trict Judge raise the very points whioh 
the primary Court has decided on pre¬ 
sumptions, and the question whether a 
judgment (such as the judgments sued 
upon in this oase) is in accordance with 
the law in force at Singapore is covered 
by, and must be decided in the decision 
on issue 1. Mr. Tek Chand referred 
us to Keymer v. Viswanatham Reddi (2) 
but we are unable to soe that that deci¬ 
sion has any real bearing on the point 
before us at this stage. The judgment 
sued upon in that case was obviously, on 
the face of it, not a judgment on the 

~(2) A. I, R.1916 P. 0. 121=38 I, 0. 689=44 
I. A. 6=40 Mad. 112 (P. 0.). 


merits, whereas in the present instance 
it remains for the Courts to decide 
whether these judgments now sued upon 
are or are not judgments on the merits. 
We accordingly dismiss this appeal with 
costs. 

R.M./R.K. Appeal dismissed. 
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SII adi Lal and LeRossignol, JJ. 

Hazura Singh — Defendant — Appel¬ 
lant. 

v. 

Sundar Singh and others —Plaintiffs— 
Respondents. 

Mi90. First Appeal No. 937 of 1917, 
Decided on 17th February 1919, from 
order of Dist. Judge, Julluodur, D/- 15th 
March 1917. 

(a) Land Acquisition Act(l of 1894), Ss. 30 
and 54—Decision on reference under 
S. 30—Portion of award—Appeal lies. 

The decision of a Court given under a refer¬ 
ence made under S. 30 is a portion of an award 
and is appealable under S. 64 of the Act. 

[P 190 0 1] 

(b) Land Acquisition Act (I of 1894), Ss.18 
and 30— Distinction between reference 
under S. 18 and under S. 30 explained. 

The only distinction between a reference made 
under S. 18 and one made under S. 30 thereof, 
i9 that the reference under the latter section is 
made solely on the question of titlo by the Ac¬ 
quisition Officer of his own motion, while the 
reference under the former section is made on 
the application of porsons interested in the com¬ 
pensation money and not by the acquiring offi¬ 
cer on his own motion. [P 190 C 1] 

Badr-ud-din aod Faqir Chand —for 
Appellant. 

Dalip Si7igh —for Respondents. 

Judgment.—This appeal arises out of 
proceedings taken by Government under 
the Land Acquisition Aot 1 of 1694. A 
portion of the land taken up was the 
property of Mt. Partapi, a Jat widow, 
who had made a gift of it to Hazura 
Singh, the present appellant. The Ac¬ 
quisition Officer made his award on 15th 
Juno 1916 in favour of Hazura Singh. An 
application dated 8th May 1916 by Sundar, 
one of the widow's reversioners, to the 
effect that Hazura Singh wa9 not entitled 
to the compensation money, the Acquisi¬ 
tion Offioer rejected, whereupon Sundar 
put in a similar application to the Deputy 
Commissioner, who rejeoted it but directed 
Sundar to make a further application to 
the Acquisition Offioer. Upon that seoond 
application the Acquisition Offioer by 
order of 11th August 1916 made a refer- 
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once to the District Court which he con¬ 
sidered to be a reference under S. 30, 
Land Acquisition Act.. The District 
Judge taking action on that reference has 
held that Hazura had no better title in 
the land acquired than the widow and 
consequently was entitled during the life¬ 
time of the widow only to interest on 
the compensation money and he has 
directed that the compensation money he 
held in deposit and invested and the 
interest thereof be paid to Hazura Singh. 

Hazura Singh appeals, and the grounds 
urged before us are that the reference by 
the Acquisition Officer was irregular in¬ 
asmuch as no reference could have been 
made under S. 30 but under S. 18; that 
the order made by the District Judge 
is wrong inasmuch as he should have 
directed that the money should be in¬ 
vested in the purchase of land; that inas¬ 
much as a widow can sell land for neces¬ 
sity the compensation should have been 
paid to the appellant; and finally, that 
the respondent, Sundar, is not the only 
reversioner and as his wastheonly appli¬ 
cation made within time to the Land 
Acquisition Officer, only his share of the 
compensation money should have been 
withheld from the appellant. 

For the respondent it is contended that 
inasmuch as the reference to the Court 
was made under S. 30 of the Act no 
appeal lies. In our opinion the conten¬ 
tions of neither side can be upheld. To 
dispose first of the respondent's conten¬ 
tion, we hold that the decision of a Court 
given under a reference made under S. 30 
of the Act is a portion of an award and 
consequently an appeal lies against it 
under S. 54 of the Act. In fact we draw 
no distinction between a reference made 
under S. 18 of the Act and one made 
under S. 30 except this: that the reference 
under S. 30 is made solely on the ques¬ 
tion of title by the Acquisition Officer of 
his own motion, whilst the reference 
under S. 18 is made on the application 
of persons interested in the compensa¬ 
tion money and not by the acquiring 
officer on his own motion. The first order 
passed by the Acquisition Officer on 
Sundar's second petition to him was that 
a reference would have to be made under 
S. 18 of the Act, but in his final order of 
10th August 1916 he purported to make 
the reference under S. 30, hut inasmuch 
as his reference was made clearly on the 
application of an objector the reference 


must be regarded as one made under 
S. 18 of the Act. 

On the merits we see no reason what¬ 
ever to interfere. The appellant has 
referred to S. 32 of the Act, but the case 
is really governed by S. 31 (2) and S. 33 
of the Act. Prima facie the gift by the 
widow to appellant was invalid and the 
compensation money for the land remains 
impressed with the character of the land 
and inasmuch as Hazura Singh’s title to 
the land is in doubt, so also is his title 
to the compensation money so far as the 
principal at any rate is concerned. Indeed 
we are informed that a declaratory de¬ 
cree has been obtained by reversioners to 
the efiect that the gift by the widow to 
Hazura Singh shall not affect their re¬ 
versionary rights and inasmuch as such 
a decree obtained by one reversioner is 
available for the protection of the rights 
of other reversioners, the objection of 
Sundar protects the whole property. 
For these reasons we see no reason to 
interfere and dismiss the appeal with 
costs. 

R.M./R.K. Appeal dismissed 
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Dundas, J. 

Alt . Afiman and another —Defendants 
—Appellants. 

v. 

Hamid-ud-din Husain and another — 
Plaintiffs—Respondents. 

Second Appeal No. 663 of 1919, De¬ 
cided on 6th June 1919, from decree of 
Dist-Judge, Karnal, D/- 20th December 
1918. 

(a) Civil P. c. (1908), S. 92-Scope. 

Section 92, is not applicable to a case where 

the relief claimed is not one of the reliefs men* 
tioned-in the.section. IP 191 0 2] 

(b) Civil P. C. (1908), S. 92—Wokf—Per¬ 
son interested can sue to protect property. 

Any person interested in a wakf can sue to 
protect wakf property against stranger. ^ ^ ^ 

(c) Civil P. C. (1908), S. 92—Wakf—Mort¬ 
gage by manager—Suit to set aside aliena¬ 
tion and for restoration of property to trust 
is maintainable. 

When wakf property is mortgaged by the 
manager, any person interested in the wakf can 
sue to have the alienation sot aside aDd the 
property restored to tho trust; 5 All. 497 and 
7 All. 178, Foil. [P 192 C 1] 

Bihari Lai and G. L. Gulati for 
Appellants. 

Niaz Aliy Sayad Ali and Uamd-ud- 
din Husain —for Respondents. 



1919 Mt. Afiman v. Hamid.UD-DIN Hcsain (Dundas, J.) Lahore 191 


Judgment.—The appellants are mort¬ 
gagees of some acres of land includ¬ 
ing two wells si tuated'afSooepat, District 
Karnal, holding a mortgage deed of 10th 
June 1916 for Rs. 1,700 executed by one 
Sayad ud-din, describing himself as the 
manager of the land. The present suit 
was brought by two persons Hamid-ud- 
din and Sajjad Ali, who are collaterals 
of Sayad-ud-din and also members of the 
Musalman Shia community of Sonepat: 
they asked first, for a declaration that 
this property is wakf secondly, that the 
above mortgage be declared ineffective 
as against the wakf property, and third¬ 
ly, that the mortgagees be ejected and 
the land restored for the purposes set 
out in the dedication deeds of 1885. 
Both the Courts below have concurred 
in finding that there has been a clear 
dedication of this land for religious pur¬ 
poses constituting it a wakf and public 
trust. They have also concurred in 
finding that the manager for the time 
being is incompetent to alienate any 
portion of the property except possibly 
if absolutely necessary for the adminis¬ 
tration of the trust. Both the Courts 
found that tho consideration of this 
mortgage consists largely of an accumu¬ 
lation of interest on some old debts of 
small amount contracted by former 
managers, that the management has not 
been prudent and that it cannot be said 
that the present mortgage is shown to 
be lor the necessity of the wakf, and in 
faot it is very doubtful whether the 
original expenditure may not have been 
on account of the private necessities of 
the manager. The first Court has con¬ 
cluded that the mortgagees can fairly 
claim to be paid Eg. 300 as compensation 
lor the repairs and improvements ef¬ 
fected by them and has deoreed the 
ejectment of tho mortgagees on payment 
to tnem of this sum. 


The lower appellate Court thinks 
only Es. 200 can be allowed to 
mortgagees on this account, as that it 
amount entered in the mortgage a 
but considers that the mortgagees 
not liable to be ousted in the pre 
suit. From this deoision the mortga 
have appealed and the plaintiffs 1 
bled oross-objeotions asking that a , 
dition that the property should be 
tored to them should be embodiec 
the decree which should be enforoei 
by the enjeotment of the mortgag 


They also contend that this Rs. 200 
should not be made a charge on the pro¬ 
perty. It will be convenient first to 
take the appeal by the mortgagees. The 
first ground of appeal that the property 
in dispute is not a public trust is not 
maintainable. This is a finding of fact 
in which both Court6 have concurred. 
The second ground that the lower ap¬ 
pellate Court was wrong in reducing 
the amount payable to mortgagees 
on account of the repairs from Rs, 300 
to Rs. 200, appears to me to be just. 
It seems to be clear that the mort¬ 
gagees have effected necessary repairs, 
repairs in fact, which were insisted 
upon by the authorities and were nob 
optional, and that the cost of these was 
at least Rs. 300. There seems to bo no 
reason why the plaintiffs or those mem¬ 
bers of the Shia community who wish 
to recover this property should not reim¬ 
burse the mortgagees for these moneys 
spent on the necessities of the property, 
which necessities are also tho necessary’ 
expenses of tho wakf. There is qui^ 
enough authority that S. 92, Civil P. 0 
is not applicable to a case like tho pre¬ 
sent, where the relief claimed is not one 
of the reliefs mentioned in tho seotion 
bub if further authority be required 
Kazi Hassan v. Sagun Balkrishna (l) i« 
quite sufficient. 




-*'-**“- «■* » »uqi can 

sue to protect a wakf property against 
strangers. On ground 4 of appeal no 
doubt Sajjad Ah plaintiff signed one 
of the mortgages of 1889 but that was 
merely an assignment of the income of 
the property for a certain period and 
does not debar him from attaching sub¬ 
sequent alienations in which the nomi¬ 
nal consideration is much heavier and 
the enoumbrances more serious. No 
argument has been advanced in this 
Court as regards the applicability of 
S. 41 Specifio Belief Act. Both Courts 

a wLl f ° UDd tHat t / h ° ttli6nafcioi >s taken as 
a whole were not for necessity, and this 

is a question of fact. And now to take 

nll l r' iD the oro88 -°bjeotions. 
I have already remarked above that T 

h? rea801 ? Why Rs - 300 sho «ld not 
be made a charge payable before the 
mortgagees can be ejected The 

HIT 6 TT 3 ° l ^^ion tha Ter 
haps a complicated procedure would L 
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be got rid of. I think that the proce¬ 
dure suggested by him of first removing 
the existing muttawali, then appointing 
another and then inducing the new mutta¬ 
wali to bring a suit for possession 
amounts to a denial of the clear relief 
to which the present plaintiffs are en¬ 
titled. In Zajaiyab Al\ v. Bakhtawar 
Singh (2) it was held that a suit by 
certains Mahomedans for the ejoctment 
of a purchaser of buildings attached to a 
mosque was maintainable. The same 
view was upheld in Jawahra v. Akbar 
Tlusai7i (3). In the Bombay case Kazi 
Bassan v. Sagun Balknshna (l) the 
two Judges* were not entirely of the 
same opinion. 

Parsons J. considered the wakf pro¬ 
perty could not be alienated and that 
any person interested in the endow¬ 
ment could sue to have the alienation 
sot aside and the property restored to 
the trust. Ranade, J., considered that 
in the circumstances of the case the 
plaintiffs were incompetent to bring a 
suit for possession which could only be 
done by the muttawali at the time. The 
circumstances were very peculiar, as the 
property was not wholly an endowment. 
Several persons, besides the plaintiffs 
and actually including some of the de¬ 
fendants had a beneficiary interest in 
the property and he considered that on 
the suit as framed the plaintiffs could 
not obtain possession. In the present 
case I think that the opinion expressed 
in the Allahabad cases and by Par¬ 
sons, I., is to the point aud I therefore 
dismiss the appeal of the mortgagees, 
accept the cross-objections and restore 
the decree of the first Court. The par¬ 
ties will pay their own coats in this 
Court and the lower appellate Court. 

R.M./RK. Appeal dismissed. 

(2) [1883] 5 All. 497. _ 

(3) [1885] 7 All. 178. 

^ A. I. R. 1919 Lahore 192 

Rattigan, C. J. 

Muhammad Hay at Complainant. 

v. 

Bhola and others— Accused. 


Criminal Revn. No. 521 of 1918, Pe- 
oidedon 28th Juno 1918, reported by 
Ses9 Judge, Multan. D/-24th April 1918. 
* Criminal P. C. (1898). S 250-S 280 

doe. not apply lo ca.e inwh.chcomplo.nl 
di.clo.e. offence triable by Court of Se.i.on, 


although actually tried by Mogi.trate with 
o. 30 powers. 

The provisions of S. 250 arc inapplicable to 
a case in which the complaint discloses an 
offence triable by a Court of Session, even though 
it is actually tried by a Magistrate specially em¬ 
powered uuder S. 30 of the Code. [F 193 C 1] 

Facts. Muhammad Hayat brought an 
accusation under S. 395, I. P. C., against 
Bhola and others in the Court of Mf. 
Roam, Magistrate, with powers under 
S. 30, Criminal P. C. The Magistrate 
found the complaint vexatious and fri¬ 
vol us and ordered compensation of Rs. 50 
to be paid by complainant to the accused. 

Grounds. —Offences under S. 395, 
I. P, C., are triable by a Court of Ses¬ 
sion and the Chief Court’9 rulings ,Crown 
v. Qadu (1) and Crown v. HamirChand 
(2), appear to lay it down that a S. 30 
Magistrate cannot act under S. 250, Cri¬ 
minal P. C., when the accusation is of 
an offence triable by a Court of Session 
and not by a Magistrate. It is with 
reference to these rulings that Muham* 
mad Hayat applies for revision. 

On 15th March 1918 I issued notice to 
the other side and to Public Prosecutor 
for today. The applicant put in Talbana 
Re. 1 only as at first ordered by the 
office. The office then noticed that the 
respondents were many and sent a 
Parwana to applicant for more Talbana. 
Applicant was not at home and so res- 
pondents and Public Prosecutor have not 
been served. On reconsideration I think 
that the law as interpreted by authority 
allows no course other than to forward 
the record to the Chief Court with the 
proposal that the order to pay compen¬ 
sation under S. 250, Criminal P. G., be 
sot aside as it was illegal. On the merits 
of the case I should not interfere, holding 
that the complaint was vexatious nnd 
frivolous. The effeot of the rulingsquoted 
appears to be that a complainant can 
make certain of avoiding being ordered 
to pay compensation by grossly exaggera¬ 
ting his complaint, t e. t by describing 
a trivial assault as an attempt to murder. 
The remedy would be, I presume, for 
the Court to see that summons was 
issued in the first instance for an offence 
triable by a Magistrate. In view of the 
Punjab rulings, Crown v. Qadu (l), Crown 
v. HamirChandi 2). I forward this record 
to the Chief Cou rt for orders. _ 

(1) [1902] 2G P. R. 100*2 Cr. 

(2) [1902] 14 P. R. 1902 Cr. 
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Judgment.—The complaint filed in 
this case was one of an offence under 
S. 395, I. P. C., an offence triable by a 
Court of Session, and I agree with 
Reid, J., who held in Crown v. Qadu (l), 
that in such cases the provisions of 
S. 250, Criminal P. C., are not applicable, 
even though the offence is .trie! by a 
Magistrate specially empowered under 
S. 30 of the Code. I accordingly set aside 
the order awarding compensation and 
direct that the amount, if paid, shall be 
refunded. 

R.M./r.k. Revision accepted . 

A. I. R. 1919 Lahore 193 

Shadi Lal and Ddndas, JJ. 
Gurkha Association , Simla —Plaintiff- 
Appellant. 

v. 

Mahomed Umar and others —Defen¬ 
dants—Respondents. 

Second Appeal 686 of 1915, Decided on 
30th May 1919, from decree of Dist. 
Judge, Atnbala, D/- 21st December 1914. 

(•) Trade name—Company is entitled to 
injunction to restrain rival company from us¬ 
ing similar name—No distinction exists bet¬ 
ween business concerns and charitable so¬ 
cieties—Pecuniary loss is essential—Regis¬ 
tration of new company and no objection 
by Registrar is immaterial. 

A company is entitled to obtain an injunction 
to restrain a new company from carrying on the 
8amo Lind of business as tho old company undor 
a name identical with or so similar to the plain- 
tifl company's name as to be calculated to de¬ 
ceive tho porsons dealing with tbo plaintiff 
company. ip [ 93 c 2 i 

This principle is independent of tbo statutory 
role found in tbo Companies Act, 1013, and does 
not recognize a distinction between business con¬ 
cerns and charitablo societies, provided.it is 
shown that the similarity in names would cause 

Th« . 4 l [P 193 0 2; r 194 0 1] 

* 3 th , at new company has been re- 

^ S ^l d ,^ D i d , tb ^ ttbe J Re8istrar took no °*>i°°tion 
to tbo registration does not preclude tho old 

Mmpany from obtaining an injunction to restrain 

k 51 ? pany <rom oa ") ing on tho same 
kind of business as that of the old company 
under a name calculated to deceive tho public. 1 

The Gurkha Association, a Socioty^ogUt^rod 

anlnhi^f- 21 ° f , 1 ? 6 ?' SUed certaln persons for 
o M u£ a , n nR them ,rom U3in K tho 

M ™i G “ rkhaSftbl »* to describe thorival Oharita- 

‘."'iu Ut J?“ ttlle , ged t0 have boo “ recently 
founded by them. It was alleged that tho plain^ 

t » °“i h ? d baan in exigence foreomo 

time and was also known as tho Gurkha Sabhn 
that persons Bending subscriptions described;£ 

Sahh U9ly / 8 f w ,? Ur o ha Association or Gurlcha 
Sabha and that tho Society sorted by the defen“ 

dants was likely to be mistaken for the plainSs 

£&££" ^ tb8 _ m ° Dey *» Wffi 

1919 L/25 & 26 


Held: that the/acts as set out in the plaint 
disclosed a cause of action and that tho plain- 
tifl's suit was maintainable. (P l‘J3 c 2] 

(b) Civil P. C. (1908), S. 9-Suit for mere 
honour or dignity does not lie—Malice is not 
essential. 

A 9uit does not lie for a mere honour or digaity 
unconnected with any fees, profits or emolu¬ 
ments. 2 Bom. 476 Poll.; Colder/ v. Cnrdeu 
(1901) A. C. 450, Erpl. 

Malice is not an essential ingredient of the 
cause of action in 6uch cases. [p 19^ q 2] 

Santanam —for Appellant. 

Tek Chand for Muhammad Umar and 
Balwant Rai tor Amar Singh —for Res¬ 
pondents. 

Judgment. — This was an action 
brought by the Gurkha. Association, a 
society registered under Act 21 of I860, 
against certain persons for an injunction 
restraining them from using the term 
Gurkha Sabha" to describe the rival 
charitable institution alleged to have 
been recently founded by them. It ig 
alleged in the plaint that the Gurkha 
Association has been in existence for 
somo time, that it is known also by tho 
name of Gurkha Sabha, that the persons 
who sond donations or subscriptions to 
the institution describe it variously as 
Gurkha Association or Gurkha Sabha and 
that tho society started by the defendants 
is likely to be mistaken for the plaintiff 
and to divert to itself the money inten 
ded for tho plaintiff. The Court below 
without determining tho issues of facts 
arising upon the pleadings of tho parties 
have dismissed the suit in limine, hold-’ 
that the allegations made by the 
plaintiff do not disclose any cause of ao 
tion. We have listened to the arguments 
advanoed on both sides, and are not pre- 
pared to endorse the proposition of law 
that the faots as set out in the plaint do 
not confer upon the plaintiff a legal right 
to invoke the assistance of the Court 

th^ 6 m” ay - fc , h ? groaad b y ^fcing 

SlS e rr p,e of Iaw is firm *y esta 

ohSn d th - ttk “ ° 0rnpany is entitled to 
obtain an injunction to restrain a new 

company from carrying on the same kind 

of business as the old oompany under a 

pU?nYiff Dtl0al Wi - h ° r 30 SimiIar t0 tha 
! f. C °? My9 name a3 tobe cal- 
oulated to deceive the persons dealing 

with the plaintiff company. Thig pr i n 8 

Ze i ‘ D . d6 P 0ndonfc the statutory 

rule which is now to be found in the 
enactments relating to 

O. 11, Companies Aofc, 7 Q f iqiq J; l ’ 

Prohibits the registration o°/a o^pa^t 
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the name of a subsisting company which 
is alread registered. We cannot there¬ 
fore accede to the contention that, because 
Act 21 of I860, which applies to the 
charitable societies, does not contain a 
provision similar to that applying to the 
companies registered under the Indian 
Companies Act, the principle upon which 
the statutory rule is based is inapplicable 
to a charitable society. It has been re¬ 
peatedly held that the fact that registra¬ 
tion has been accomplished, and that the 
Registrar took no objection to the re¬ 
gistration, does not preclude the old com¬ 
pany from obtaining an injunction to res¬ 
train the new company from carrying on 
the same kind of business os that of the 
old company under a name calculated to 
deceive the public: vide, inter alia, Ac¬ 
cident Insurance Co. v. Accident,Disease 
and General Insurance Company (l). 

It is contended on behalf of the defen¬ 
dants that the aforesaid rule applies only 
to business concerns, and that it cannot 
be extended by analogy to charitable 
societies. No authority in support of 
this contention is cited, and the prin¬ 
ciple, upon which the rule proceeds, does 
not recognize any such distinction, pro¬ 
vided that it is shownthat the similarity 
un names would cause pecuniary loss. In 
both cases the basis of action is monetary 
loss sustained or likely to be sustained by 
the plaintiff by reason of the defendant 
using the same or a similar name. It is 
true that the law does not in general re¬ 
cognize any exclusive right to the use of 
a name, acd that an individual is entitled 
to adopt a name similar to that which 
his neighbour uses, so long as he does 
not adopt it in order to pass off his 
wares or business as being his neigh¬ 
bour’s. Nor does a suit lie for a mere 
honour or dignity unconnected with any 
fees, profits or ernoluments:vide, Sangapa 
v. Gangapa (2). The defendants rely 
upon the judgment of the House of Lords 
in Cowley v. Cowley (3), which only shows 
that the assumption of a title or honour 
by a parson not strictly entitled to it 
does not giv3 rise to a cause of action. As 
pointed out by Lord Lindley in that case: 

"Speaking generally, the law allows any per¬ 
son to assume and use any name, provided its 
use is not calculated to deceive and to inflict 
pecuniary loss." 

This proviso indicates that if the use 

(1) riS85] 54 L. J. Ch. 101. 

(2) L1877-78] 2 Bom. 47C. 

(8) [1901] A. C. 450. 


of the name is calculated to deceive and 
to inflict pecuniary los9, then the person 
who i3 likely to suffer the loss would be 
entitled to invoke the aid of the Court. 
There may not be property in the name, 
but where, as stated by the plaintiff, the 
defendants by adopting the title identical 
with or similar to the plaintiff’s title 
lead the public to mistake their institu¬ 
tion for the plaintiff institution, there is, 
in our opinion, an infringement of legal 
right. Further, the plaintiff alleges ac¬ 
tual or prospective pecuniary loss. It 
appears to U9 that the requirements of 
the law have been duly fulfilled. In this 
connexion the judgment in Society of 
Accountants and Auditors v. Goodway (4) 
is instructive. In that case it was held 
that the designation "incorporated ac¬ 
countants” had come to denote member¬ 
ship of the plaintiff society, and that the 
unauthorized use of it by the defendant 
inflicted injury on the plaintiff society, 
in respect of which it wa9 entitled to 
maintain an action. It was further hold 
that the plaintiff society had a pecuniary 
interest in preventing the defendant asso¬ 
ciation from attempting, by representa¬ 
tions and inducements held out to the 
members of the profession, to reduce the 
status of the plaintiff society by confer¬ 
ring improperly an indication of that 
status upon its own members. The Court, 
quoting a passage from the judgment of a 
case decided by the Court of Session in 
Scotland, observed that 

"a body, however incorporated, has a right to 
prevent persons who are not members of it from 
representing themselves to be members of it.” 

It seems that this observation is fully 
applicable to the case before us. We are 
not prepared to endorse the proposition 
that malice is an essential ingredient of 
the cause of action. On this point we 
consider it necessary to refer to the judg¬ 
ment of the House of Lords in North 
Cheshire Sc Manchester Brewery Co. Ltd. 
v. Manchester Brewery Co. Ltd. (5J, 
where Lord Shand made the following 
pertinent observations: 

"I further agree that it is not necessary in a 
case of this kind that an improper motive or a 
fraudulent intention should be made out. Here 
the simple question to be decided is, assuming 
bona fide on the part of the appellants, whether 
or not the use of this particular name is cal¬ 
culated to injure another firm which had been 
using that same name, I believe for a period of 
eight years. Whether this question arises under 

(4) [1907] 1 Oh. 489. 

(5) [1899] A. C. 83. 
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statute or under the Common Law, the issue 
which the Court or this House has to decide ap¬ 
pears to me to be the same. Was the taking of 
tho name of ‘The Manchester Brewery Company, 
Limited,' calculated to induce the belief amongst 
the public or the trade that the business which 
was carried on by tho respondents is now busi¬ 
ness carried on by the new firm." 

The vital question in this case is whether 
tho persons dealing with theold institution 
would send their donationsor subscriptions 
to the new institution believing that they 
wore really sending them to theold insti¬ 
tution. Upon that question evidence can 
be adduced by both the parties. For the 
aforesaid reasons we are of opinion that 
the allegations in the plaint disclose a 
cause of action, but whether that cause 
of action can be established or not is not 
a matter which is before us and which 
can only be decided upon evidence. We 
accordingly accept the appeal and setting 
aside the decrees of the Courts below 
remit tho case for decision on the merits. 
The court-foes on tho memorandum of 
appeal in this Court as well as on that 
preferred to the District Judge shall bo 
refunded, and other costs shall abide tho 
the event. 

R.M./r.ic. Appeal accepted . 
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Shade Lal, J. 

Hoshnak Ham-Ganga Ham — Peti¬ 
tioners. 


v. 

Emperor —Opposite Party. 

Criminal Revo. No. 1320 of 1918, De¬ 
cided on 31st January 1919, from order 
of Sess. Judge, Lyall pur, D/- 9th Ootober 
1918. 

^Petroleum Act(8of 1899), S. lI-P er .on 
purchasing petrol from «g« nt of company 
who order to give del,very ha. to procure 
it from another place, cannot be convicted of 
transporting" petroleum. 

A person who purchases petroleum from the 
agent of a company who, in order to give delivery 
has to procure it from another placo, cannot bo 
oonviotod of transporting petroleum” within the 

meaning of 8. 11, rp tgc n 9-1 

(b) Petroleum Act (8 of 1899), S. 15 (a)-P er . 

•on taking petroleum In exce.t quantity unable 

to prove that he did not continue for area- 

ionable time to be in poi.es.ion of entire 

quantity—Per.on i. guilty under S. 15(a) 

A person who takes delivery of a quantity of 

f'*' 0 ' 8 ? in ox «f 8S ot ‘to quantity allowed 7 by 

?"•*??'! b 8 t ?, pro , va that >»° did not con 7 
fcinuo for a reasonablo timo to bo in uoqqA«*a»^ri 

of the entire quantity of which he took delivery 

is guilty of the offence of being in uossea^inn 

petroleum in excess of the quantity allowed 

by law, within tho moaning of S. 15 (a), 

[P 190 0 1,21 


Ram Chand —for Petitioner. 

Mul Chand —for the Crown. 

Judgment. —The petitioners, who con¬ 
stitute the firm of Hoshnak Ram Ganga 
Ram, doing business at Toba Tek Singh, 
in the District of Lyallpur, have been 
convicted of having transported and pos¬ 
sessed petroleum in contravention of 
S. 11, Petroleum Act, 8 of 1899. Now, 
so far as the offence of transporting is 
concerned, I am of opinion that the con¬ 
clusion of the lower Courts caDnot be 
upheld. 

The material facts are briefly as fol¬ 
lows: The Asiatic Petroleum Company 
of Karaohi, which consigned the petro¬ 
leum have got their agents AIul Chand- 
Khan Chand at Lyallpur. It appears 
that the petitioners entered into a con¬ 
tract with the agents at Lyallpur for the 
purchase of a certain quantity of petro¬ 
leum, and that, in pursuance of that 
contract, the agents wrote to the Asiatic 
Petroleum Company at Karachi to des¬ 
patch the goods. Tho latter con¬ 

sequently despatched petroleum and sent 
the railway receipts to Mul Chand-Khan 
Chand. It is to be observed that in the 
railway receipts tho Asiatic Petroleum 
Company are described as the consignors 
and Mul Chand-Khan Chand as the con¬ 
signees. So far as these receipts are 
concerned, the petitioner’s names did not 
originally appear. Upon instructions 

received from Mul Chand-Khan Chand 
the petitioners went to them, paid the 
money and got tho railway receipts 
endorsed in their favour. They then went 
to the railway station and took delivery 
of the goods. Upon these faots I am not 
perpared to hold that the petitioners can 
bo deemed to have transported petroleum 
from Karaohi to Toba Tek Singh. The 
word transport," as defined in S. 2 of 
the Act, means to remove from one place 
to another, and I fail to understand how 
it can be said that the petitioners re¬ 
moved petroleum from Karaohi to its 
destination. 


It is perfectly clear that they originally 
entered into a oontraot to purchase the 
goods and that the property therein did 
not pass until tho payment by thorn of 
the price to Mul Chand-Khan Chand and 
the endorsement of the reoeipts by the 
latter in their favour. Tho petroleum 
was up to that date, the property of the 
Asiatic Petroleum Company, and the 
possession was also with them. If they 
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had refused to deliver the goods to the 
petitioners, the latter could only claim 
damages for the breach of an agreement 
to sell; but they could not say before the 
aforesaid date that the dominium had 
passed to them or that the goods were in 
their possession. Suppose the agent9, 
instead of endorsing the railway receipts 
had gone to the railway station at Toba 
Tek Singh and taken delivery of the 
petroleum from the railway administra¬ 
tion, and then handed it over to the peti¬ 
tioners. In that case, I do not think 
that it could he seriously contended that 
the petitioners had transported the 
petroleum. And I do not consider that 
the fact that the agents endorsed the re¬ 
ceipts to the convicts and authorized them 
to receive the goods makes any real 
difference in the matter. Mr. Mul Chand 
for the Crown invites my attention to a 
judgment of the Madras High Court in 
Queen Empress v. Ramanujam (l), which 
deals with the offence of transporting 
opium in contravention of the provisions 
of the Opium Act, 1 of 1878. 

In that case the accused had sent a 
servant to buy opium from a licensed 
dealer at a certain place and to bring it 
to Madras, ana the Court rightly held 
that the act of the servant was the act of 
the master and consequently convicted 
the latter of the offence of transporting. 
I do not think that that judgment has 
any application to the facts of the present 
case. Neither the Asiatic Petroleum Com¬ 
pany nor their agents, Mul Chand-Khan 
Chand, can be viewed as the agent9of the 
petitioners. It seems to me that the 
petitioners were one party to the con¬ 
tract, and the Asiatic Petroleum Company 
through their agents, were the other 
party to the contract. I am unable 
to hold that either the promisor or 
the promisee can in this case ho re¬ 
garded as tho agent cf the other. On the 
question of possession, the matter seems 
to ho simplo enough. It is beyond dis¬ 
pute that the petitioners received deli- 
very of 800 gallons of kerosene oil on 9th 
May 1918. which was in excess of tho 
quantity allowed by law. The evidence 
adduced by them that they sold 500 gal¬ 
lons to one Ram Chand at the railway 
station on that day has been disbelieved 
by the lower Courts, and there is nothing 
to show that they did not continue for a 
reasonable time to he in possession of the 
(1) Llt90] 13"Mid. 191. 


entire quantity of the kerosene oil of 
which they undoubtedly took delivery on 
the aforesaid date. 

They accordingly kept petroleum in 
excess of the quantity allowed by law, 
and have been rightly convicted of having 
been in possession of the entire quantity 
covered by the third consignment. Mr. 
Ham Chand for the petitioners places his 
reliance upon a jadgment in Swaminatha 
Iyer , In re (2) hut that case is disting¬ 
uishable ou the simple ground that there 
the person concerned immediately after 
taking delivery from tho railway company 
distributed the petroleum at the railway 
permises to certain persons for whom it 
was intended. The Court accordingly 
held that he did not “keep" within the 
meaning of S. 15 (a), Petroleum Act, more 
than 500 gallons of petroleum for a rea¬ 
sonable time. Here, a9 stated above, 
the petitioners have failed to establish 
that they distributed any petroleum out 
of 800 gallons which they received on 
9th May 1918. Accordingly, I accept the 
application for revision so far as to set 
aside the convictions and sentences in 
respect of the transporting of petroleum. 
The convictions and sentences in regard 
to the possession of petroleum are main¬ 
tained. The fines levied in consequence 
of the convictions which are.hereby set 
aside must be refunded to ithe peti¬ 
tioners. 

R.M./R K. Petition par tly accepted. _ 
~(2) 11917J 18 Cr. L. J. 627=39 I. G. 995. 
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Martineau, J. 

Hardwari Mai and another— Plain- 
ffs—Appellants. 

v. 

Shambu Nath and another- Defen- 
mts—Respondents. 

Second Appeal No. 1224 of 1918, De- 
led on 28th October 1918 from decree 
[ Diet. Judge, Karnal, D/- 31st January 

Registration Act (16 of 1908). S* 47 73 
1 and 75— Execution of «a!e deed I-re.ti 

!le deed executed and registered .n favour 
third perion eubeequenlly-Pre.enlal.on 
prior deed for compul.ory reg.stral‘' 0 " 
Kecution denied-Enquiry delegated by Re 
*trar to another officer—Registration, i. 
,t rendered invalid-Prior .ale deed though 
gistered subsequently has P ri ° rl1 ** . . 

A executed a sale-deed of certain land in 

vour on Mh December 1916 but the deed was 
,t registered. On 6th December 1916, A exe 

,ted another sale-deed of tho same land in Os 
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favour and the deed was followed by registration 
the same day. refused to have the sale-deed 
in B 's f ivour registered. B thereupon applied to 
tbo Registrar for compulsory registration under 
S. 73. Registration Act. who referred the matter 
for inquiry to the Snb-divisional Odicer and on 
receipt of the latter’s report directed the deed to 
bo registered in B's favour under S. 75, Registra¬ 
tion Act: 

Held : (1) that the registration of B's deed was 
not rendered invalid by reason of the'Registrar 
delegating the holding of the inquiry to another 
person; (2) that the sale deed in B’s favour took 
effect under S. 47, Registration Act, from the 
date of its exeoution and must prevail against 
the 83le-deed in C’s favour, notwithstanding the 
latter's earlier registration. IP 197 C 1, 2) 

Rama, Hand —for Appellants. 

Moti Sagar and Shamir Ghand —for 
Respondents. 

Judgment. —Mt. Ilahi Begamsold the 
land in suit to the plaintiffs for Rs. 250 
on 5th December 1916. On the follow¬ 
ing day she sold it to the defendants for 
Rs. 300 and the sale-deed being registered 
the same day, she refused to have the 
sale-deed in favour of the plaintiffs re¬ 
gistered; so they applied for compulsory 
registration to the Registrar, who after 
having an inquiry made by the Sub-divi¬ 
sional Officer of Sonep&t ordered the deed 
to be registered, and in pursuauce of his 
order it was registered under S. 75, Re¬ 
gistration Act. The plaintiffs sue to es- 
tablish their right to the land. The 
first Court passed a decree in their fav¬ 
our, but on appeal the learned District 
Judge has dismissed the suit, holding 
that the plaintiffs’ deed was not validly 
registered because the Registrar had no 
power to order the Sub-divisional officer 
of Sonepftt to make the enquiry prescri¬ 
bed by S. 74, Registration Aofc, but should 
have made it himself. The plaintiffs 
have appealed to this Court. It may be 
that S. 74 of the Act contemplates au en¬ 
quiry being made by the Registrar him¬ 
self, but the ruling relied upon by the 
lower appellate Court, Mata Dayal v. 
Queen-Empress (l), does not lay down 
that the registration of tho deed would 
be invalid by reason of the Registrar de¬ 
legating the holding of the inquiry to 
another person. That was a criminal 
ease and the question as to tho validity 
of the deed did nob arise, the only ques¬ 
tion being whether an offence had been 
committed under S. 82. 

The lower appellate Court has over¬ 
looked S. 85, whioh lays down that no- 
thing done in good fa ith pursuant to the 
(1) [1897] 21 Oal. 765. - 
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Act by any registering officer shall be 
deemed invalid merely by reason of any 
defect in his appointment or procedure. 
The delegation of the enquiry to the Sub- 
divisional Officer of Sonepat was purely 
a defect in procedure. Counsel for the 
respondent has referred to Jamlu Par- 
shad v. Muhammad Nawab A/tab Alt 
(2), but that was a case of a document 
being presented for registration by an 
agent who was not authorized hy his 
power-of-attorney to present it, and is 
not in point. I hold that the registration 
of the plaintiffs’ deed is not rendered in¬ 
valid by the defect in tho procedure, fol¬ 
lowed by the Registrar and therefore 
that deed operates from 5th December 
1916 under S. 47, Registration Act, and 
has priority over the defendants’ deed, 
which was executed a day later. I ac¬ 
cept the appeal, set aside the lower ap¬ 
pellate Court’6 decree, and remand the 
case to that Court under O. 41, R. 23. 
Civil P, C., for disposal, after a finding 
has been given in regard to tho 4th 
ground of the appeal to that Court, which 
has not yet been dealt with. The stamp 
on the appeal in this Court will be re¬ 
funded. Other costs will follow the 
event. I may note that the learned Dis¬ 
trict Judge’s order, expunging for reasons 
given by him, certain remarks made by 
the first Court in it9 judgment will 
stand. 

R . m./r.k. _ Appeal accepted, 

(2) A. I. R. IV# 14 P. C. 10=37 AU. 49=28 I. O. 

422=42 1. A. 22 (P. C.). 
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Broadway, J. 

Emperor 

v. 

Budhu Ram —Accused. 

Criminal Revn. No. 826 of 1919, Deci¬ 
ded on 13th September 1918, Reported 
by Dist. Magistrate, Lyallpur, D/- 9bh 
July 1918. 

Criminal P. C. (1898), S. 488 (3)—Failure 
t° pay regularly maintenance at per order— 
Arrears accumulating—Husband sentenced 
to six months’ simple imprisonment, in de¬ 
fault of payment—Sentence is justified by 
terms of S. 488 (3), 

Petitioner was ordered to pay maintenance to 
hia wife at tho rate of Rs. 4 por mensoru. He 
failed to pay the sum regularly and allowed the 
arrears to accumulate until they amounted to 
Rs. 170 odd. In default of payment ho was son* 
tcnced to six months* simple imprisonment; 

Held: that the sentoneo was justified by the 
terms of sootion to 488 (3). [p 193 0 2) 



198 Lahore 

Facts. The accused Budhu Ram fail¬ 
ed to pay maintenance to Mt. Mohri, his 
'vife, fixed by Sardar Charat Singh, 
Magistrate, First Class, on 2nd May 
1899, under S. 488, Criminal P. C. 
l\s. 170 are still due from him to Mt. 
Mohri. In default of payment of arrears 
he was sentenced to six months’ simple 
imprisonment or until payment, if sooner 
paid, under S. 488 (3), by Ram Chandra. 
Esquiro, Magistrate, First Class, Lvall- 
pur, on 1st July 1918. 

Grounds.— The petitioner \vr\9 order¬ 
ed to pay maintenance by the order of 
Sardar Charat Singh, Extra Assistant 
Commissioner, Magistrate, First Class, 
on 2nd May 1S99. Maintenance to one 
son and one daughter has ceased to he 
paid for some years and is Dot now claim¬ 
ed. The wife, Mt. Mohri, however, 
claims maintenance arrears at Rs. 4 per 
mensem amounting to Rs. 170-11.0. The 
details of this balance aro given in the 
order of Mr. Ram Chandra, I. C. S., 
Magistrate, First Class, dated 4th Janu¬ 
ary 1918. It i9 not contested that this 
balanco is duo or has already been paid. 
Mr. Ram Chandra, Magistrate. First 
Class, issued notices. These could not 
bo served. Ilo resorted to proclamation 
by beat of drum. Budhu Ram petitioner 
did not appear. Warrants for attachment 
of his property were issued in order to 
recover the sum of Rs. 170-110 on 4th 
January 1918. The arrears were not re¬ 
covered in spite of the issue of successive 
warrants. Finally Budhu Ram appeared 
and Mr. Ram Chandra, I. C. S., Magis¬ 
trate, First Class, tried to get him to 
come to terms with his wife hut failed. 
Budhu Ram admitted that ho had 2 
houses in Sayadwala. Though he is old, 
ho has never applied to have the amount 
of maintenance reduced and the failure 
to pay appoars to have been wilful. On 
previous occasions ho had failed to pay 
and had paid up eventually on magiste¬ 
rial action being taken. Mr. Ram Chan¬ 
dra, Magistrate, First Class, on 1st July 
1918 sentenced Budhu Ram petitioner, 
in dofault of payment of arrears of main¬ 
tenance amounting to Rs. 170, to six 
months’ sirnplo imprisonment or to im¬ 
prisonment for a term to oxpiro on pay¬ 
ment of arrears if the latter date bo ear¬ 
lier than six months after 1st July 191S. 
It is urgod hoforo me that the cumula¬ 
tive warrant for the wholo arrears and 
tho cumulative sentence of six months is 
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illegal and I am asked to move the Chief 
Court to set the order aside. I cannot 
find that there has been a decision of the 
Punjab Chief Court on the interpretation 
of b. 488 (3), Criminal P. C. The rulings 
of other High and Chief Courts differ. 
Mr. Ram Chandra’s order is correct fol- 
1 ° w i n g .4 ll o pick a i Ravuthar v. M oh id in 
Rihi (l) and Rhiku Khan v. Zahuran( 2). 
It is Dot correct according to Queen Em. 
press v. Narani (3) and a recent Burma 
decision dated 8th May 1914. I forward 
the files for the orders of the Chief Court 
a9 to whether the sentence of six months’ 
simple imprisonment under S. 488 (3), 
Criminal P. C., can stand. 

Order —In my view of S. 488 (3), 
Criminal P. C., the Madras and Calcutta 
decisions cited in the referring order: 
Allapicliai Ravuthar v. Mohidin Bibi 
(l) and Bhiku Khan v. Zahuran (2) lay 
down tho correct interpretation. To the 
same effect is Mt. Mano v. Kaka (4), a 
decision under S. 53G, Act 10 of 1872, 
which though different in phraseology is 
to the same effect as S. 488 (3) of the 
present Act, which is also same in sub¬ 
stance as S. 488, Criminal P. C., of 1882. 
The order of the Magistrate, First Class, 
is therefore correct. Let the record be 
returned. 

R.M./ r.k. Revision rejected. 

(1) [1897J 20 Mad. 3. 

(2) [1898] 25 Cal. 291. 

(3) [1887] 9 All. 240=A. W. N. (1887) 54. 

14) [1877] 12 P. R. 1877 Cr. 
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LkRossignol, J. 

Fateh Khan —Plaintiff—Appellant. 

v. 

Muhammad Isa — Defendant—Respon¬ 
dent. 

Second Appeal No. 2879 of 1917, De¬ 
cided on 20th Novombor 1918, from 
decree of Dist. Judge, Mianwali, D/- 25th 

Juno 1917. ^ o _ 

(a) Civil P. C. (5 of 1908), O. 6, R. 17 
—No change in nature of suit —Defendant 
not prejudiced—Inconvenience healing by 
award of cost—Amendment should be 
allowed. 

The object of litigation being to ascertain and 
givo effect to tho rights of parties, an amend¬ 
ment of tho plaint should always bo allowed 
when it docs not chango the naturo of tho suit 
and when the rights of tho dofondant aro in 
no way prejudiced by tho amendment; any 
inconvenience caused to him can bo healed by 
tbo award of costs. [P 1^9 0 ^ 


Fateh Khan 
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(b) Civil P. C. ( 5 of 1908), O. 2, R. 2 
and O. 6, R. 17—0. 2, R. 2, is not applicable 
to amendment of plaint. 

Order 2, R. 2, merely bars a second suit for 
relief which should have been included in an 
earlier suit, and does not apply to the case of 
an amendment of a plaint. [P 199 C l] 

Nand Lai —for Appellant. 

Golcal Chand— for Respondent. 

Judgment.—The question here is 
whether the amendment was rightly 
permitted by the first Court. The Dis¬ 
trict Judge finds that the amendment 
contravened O. 2, It. 2, and decreed only 
for the relief first set forth in the plaint. 
O. 2, R. 2, has nothing to do with the 
case, but merely bars a second suit for 
relief which should have been included 
in an earlier suit. The object of litiga¬ 
tion is to ascertain and give effect to the 
rights of parties and amendment should 
always be allowed, when it does not 
change tho nature of the suit and when 
any inconvenience caused to the defen¬ 
dant can be healed by the award of 
costs. In this case application to amend 
was made at the first appearance in 
Court of the defendant and his rights 
were in no way prejudiced by the amend¬ 
ment. The permission to amend was 
all the more justified as the plaintiff was 
a’ minor suing through a next friend and 
ho would not have been bound by the 
neglect of tho next friend. I accept the 
appeal and restore the first Court's 
decree with costs throughout. 

R.M./R.K. Appeal accepted . 
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Scott-Smith and Martineau, JJ. 

Gobindu —Conviot—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Case No. 443 of 1918, Deci¬ 
ded on 30th October 1918, from order of 
Magistrate, 1st Class, Kangra, D/- 12th 
March 1918. 

Cuttom (Punjab)—Marriage— Jan jharara 
form it valid among Rathi Rajputs of 
Kangra. 

Among Ratbi Rajputs of tho Kangra District 
a janjbarara marriage is valid. [P 200 C 1) 

Mul Chand —for the Crown. 

Judgment. This is an appeal from 
the order of Lala Diwan Chand, 
Magistrate of the 1st class in the KangrA 
District, convicting Gobindu of an offence 
under S. 498, I. P. 0., and sentencing 
him to undergo six months' rigorous 
Imprisonment and to pay a fine of Rs. 50. 
The appeal was duly filed in the Court 
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of the Sessions Judge, Hoshiarpur, and 
on his recommendation it was trans¬ 
ferred for hearing before this Court, 
because an important question arises, 
namely, whether remarriage of a widow 
by the janjharara ceremony i3 valid by 
custom in tho tribe to which tho parties 
belong. In Girjal v. Phio (l) this Court 
refused upon revision to interfere with 
the finding of the District Magistrate of 
Kangra to the effect that the janjbarara 
ceremony of marriage did not by custom 
constitute a valid marriage within the 
meaning of S. 494, I. P. C. The learned 
Judges, who were parties to that deci¬ 
sion, said that the District Magistrate 
had given good reasons for his finding 
and that they were not prepared to 
interfere with his order, and con¬ 
sequently refused the petition for revi¬ 
sion. They did not go into the matter 
in detail and we therefore consider that 
we are not bound by that decision in 
deciding tho present appeal. 

The case for the prosecution 19 that 
Lehnu, complainant, married Mt. Gulabi, 
a widow, bv the janjharara ceremony on 
14th February 1917 and that some four 
months later Gobindu appellant enticed 
her away within the meaning of S. 498, 
I. P. C. The parties are Rajputs belong¬ 
ing to tho class known as Rathis. Tho 
questions for decision are: (l) Is the 
janjharara form of marriage valid 
among Rathis? (2) Was Mt. Gulabi mar¬ 
ried to Lehnu by janjharara ceremony? 
(3) Was she abducted by Gobindu? (4) Did 
Gobindu knosv that she was the wife 
of Lehnu? In regard to tho first point 
Mr. Lyall in his settlement report of the 
Kangra district at p. 102 give9 two 
classes of landholders: (l) those whoso 
women affect seclusion and do not work 
in the fields, and who cannot contract 
what are known as janjharara or widow 
marriages, aod (2) those who marry 
widows, and allow their women to work 
more or less in the fields. It appears 
from this that the higher classes do not 
allow janjharara marriages, but the lower 
classes do allow them. The Gazetteer 
of the Kangra district published in 1904 
pp. 74 and 75, divides the Rajputs into 
five olasses. The two lowest of these are 
the Rathis, of whom it is said that they 
appear to be degenerateRajputs and that 
if they are to be definitely classified, 
ey_ 8 h oujd_ ho (riassed as Sudras. In 
I (1 ) [1888] 25 P7r. 18S8 cT7 --- 
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Mt. Deokie v. Bam Dhan (2) it was 
found that, whilst a janjharara marriage 
was not recognized as valid amongst the 
highest class of pure Rajputs, it was 
recognized as valid amongst the lower 
or impure sub divisions, such as the 
Sartoras, the sub-division to which the 
parties to that suit belonged. The riwaj- 
iam of the neighbouringTahsil of Dehra, 
which was recently prepared, states that 
janjharara marriages are recognized as 
valid among the Rafchis. It is therefore 
in our opinion prima faoie probable that 
such a marriage is valid amongst Rathis 
in the Kangra district and that if Lehnu 
married Mt. Gulabi by janjharara cere¬ 
mony, the marriage would he valid. 

Now the Magistrate in this case held 
a special inquiry a3 to whether such 
marriages were valid or not. and in his 
opinion, the inquiry shows that such 
marriages are valid. Unfortunately 
neither the appollant nor his counsel has 
appeared to argue the appeal before us, 
hut we have carefully examined the 
evidence on the record and we agree with 
the Magistrate that a janjharara marriage 
amongst the Rathis is valid. As to the 
second question there is very strong 
evidence on the record to show that 
Lehnu married Mt. Gulabi by janjharara 
and that all the necessary ceremonies 
were carried out at the time. The 
woman’s own statement that no marriage 
was performed is absolutely valueless 
in view of her statement at mutation, 
her report at the thana and horexecution 
of the document of IGth February 1917. 
Her explanation as to why she went and 
resided in Lehnu’s house has been shown 
by the Magistrate to he absolutely false 
and it is unnecessary to discuss the 
matter further. The next question is 
whether Gobindu abducted her and on 
this we have fclie direct evidence of 
Kirla, prosecution witness. His name 
was mentioned in the original report at 
the thana made by Lehnu immediately 
after the abduction. The Magistrate has 
believed his evidence and wo see no 
reason todisbelieve it. In addition to this, 
there is the evidence detailed in the 
Magistrate’s judgment as to Mt. Gulabi 
living in the appellant’s house. The 
remaining point is whether the appellant 
knew of the marriage. In regard to this, 
it has to be considered that he has 
known the woman f or some years and 
(2) [1890J9S~PTI<. 1890. 
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lived near her, and vre think that the 
Magistrate was justified in presuming 
knowledge on his part. Kirla’s evidence 
shows that the appellant was the actual 
abductor and we have no doubt that ho 
abducted her from Lehnu’s house and 
that he very well knew that she was 
Lehnu s wife. We therefore dismiss the 
appeal and confirm the finding and sen¬ 
tence. The appellant, who is at present 
on hail, should return to jail and com. 
plete his sentence. 

R M./r.k. Appeal dismissed . 
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SllADI LAL AND WlLBERFORCE, JJ. 

Bharvanishankar — Plaintiff — Appel¬ 
lant. 

T. 

Industrial Bank of India, Ltd., Ludhi¬ 
ana and another —Defendant — Respon¬ 
dents. 

First Appeal No. 520 of 1917, Decided 
on 4th Decomber 1918, from decree of 
Senior Sub-Judge, Ludhiana, D/- ,29th 
May 1916. 

(a) Companies Act (1882) S, 136—Suit by 
unsuccessful claimant of attached property 
against Company in liquidation cannot be 
commenced without obtaining leave requried 
by S. 136. 

A regular civil suit brought by an unsuccessful 
claimant of attached property against a company 
in liquidation is not a part of the proceeding 
taken by the Court of execution in respect of 
the objection preferred by him and therefore it 
cannot bo commenced without obtaining the 
leave of the Liquidation Judge as required by 
S. 1.%, 47 J. C. 3j2 and A. I. 11. 1915 Mad . 495. 
Dist. [P201C1J 

(b) Limitation Act (1908), S. 5—Defendant 
not objecting to fixing valuation of suit be* 
low Rs. 5000 —Plaintiff is justified in insti- • 
tuting appeal in District Court—Appeal re¬ 
turned for presentation to Chief Court on 
ground that valuation is above Rs. 5000 — 
Time spent in prosecuting infructuous appeal 
can be deducted from period of limitation 
for appeal. 

When the valuation of a suit is fixed in the 
plaint below Rs. 5.000 and no objection is made 
to it by the defendant, the plaintiff is justified 
in instituting his appeal in the District Court; and 
if the appeal 19 afterwards returned to be pre¬ 
sented to the Chief Court, on the ground that 
the valuation in reality is Rs. 5,000 or above the 
time spent in prosecuting the iufructuous appeal 
should be deducted in computing the period of 
limitation prescribed for an appeal to the Chief 
Court. [P 201 C 2] 

llukam Chand and lagan Nath lor 
Appellant. 

Narinjan Pershad —for Respondents. 
Judgment.—The Liquidator of # the 
Industrial Bank of India, Limited, which 
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is now beiDg wound up by the Court, at¬ 
tached the house in dispute in execution 
of a decree against one Kamta Parshed. 
The plaintiff Bbawani Shankar preferred 
an objection to the attachment on the 
ground that the house belonged to him. 
His claim was rejected by the Court of 
execution, and he thereupon instituted 
the usual declaratory suit which has 
been dismissed by the Subordinate Judge. 
This appeal has been preferred against 
the judgment of the Subordinate Judge, 
and two preliminary objections have been 
taken to the hearing of the appeal. (1) 
That the appeal cannot he entertained 
without the leave of the Court conduct¬ 
ing the liquidation, as required by S. 136, 
Companies Act, 6 of 1882. (2) That the 
appeal is barred by time. The first 
objection is in our opinion well founded 
and must be upheld. S. 136 of fchoafore- 
said Act provides that when a winding 
up order has been made, no suit or other 
legal proceeding shall bo proceeded with 
or commenced against the Corapauy 
except by leave of the Court, and sub¬ 
ject to such terms as the Court may 
impose. 

Now it is admitted that the leave of 
the Liquidation Court was not obtained 
either for the purpose of instituting the 
suit or for preferring this appeal. Mr. 
Jagan Nath for the appellant how¬ 
ever argues that the suit should ho 
treated as a continuation of the execu¬ 
tion proceedings; and that as his client 
was conducting practically a defensive 
proceeding in the Court of execution, he 
should be deemed to be a defendant with¬ 
in the purview of the Full Bench judg¬ 
ment of this Court [Kishen Singh v. 
Industrial Bank of India (l)] and is 
therefore not required to obtain leave for 
any defensive proceeding on his behalf. 
In support of his contention that the suit 
under O. 21, R. 63, Civil P, C., is a mere 
continuation of tho proceedings on a 
claim petition, he places his reliance upon 
the judgment in Krishnappa Ghetty v. 
Abdul Ehader Saheb (2), which no doubt 
lays down that all alienations during the 
continuance of the proceeding originated 
by the olaim petition till the disposal of 
the suit brought under 0. 21, E. 63, to 
set aside the order passed on the olaim 
petition are affected by t he dootrino of 

(1) (1918) 62 P. R. 1918=47 I. 0. 392. 

2 A t n R ' 1915 495=88 Mad. 585=25 

11 . 


Lahore 201 

lis pendens. Now that may be sound 
law so far as the doctrine of lis pendens 
is concerned; but in view of the wording 
of S. 136, Companies Act, we are not pre¬ 
pared to hold that a regular suit brought 
by an unsuccessful claimant is a part of 
the proceeding taken by the Court of 
execution in respect of an objection pre“ 
ferred by him. It will be observed that 
the language of the section draws a dis¬ 
tinction between suit and proceeding; 
and it has been held by the Bombay High 
Court in Ishvardas Jagjivandasv . D/ian- 
jisha Nasarvanji (3), that proceedings 
in execution are regarded as distinct from 
the suit for the purposes of this section, 
and that the permission given to proceed 
with a suit is no authority for commenc¬ 
ing proceedings in execution of the decree 
passed in that suit. We must therefore 
hold that the suit instituted by tho plain¬ 
tiff cannot be viewed as a part of tho 
execution proceedings, and that he could 
not commence either tho suit or the ap¬ 
peal without obtaining the leave of the 
Court conducting tho liquidation. As 
regards the second objection, wo are of 
opinion that sufficient cause has boon 
shown for presenting tho appeal after the 
proscribed period. It appears from the 
plaint that tho value of the suit was as¬ 
sessed by the plaintiff at Rs. 4,500, and 
that no objection was taken by tho 
defendant to that valuation. In these 
circumstances tho plaintiff wa9 justified 
in instituting his appeal in the District 
Court, and after excluding the time spent 
in proseouting the infructuous appeal, 
the appeal presented to thi9 Court is 
within time. In view of our decision on 
the first objection, we dismiss the appeal 
with costs. 

R.M,/R.K. _ Appeal dismissed. 

(3) [1892] 1G Bom. 644:' 
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Chevis, J. 

Qobind Ram Defendant—Appellant. 

v. 

Mt. Pali and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1719 of 1918, De- 
oided on 10th February 1919, from 
decree of Dist. Judge,Hoshiarpur, D/- 1st 
February 1918. 

Civil P. C. (5 of 1908), O. 41, R. 33 — 
Appellate Court cannot set aside decree 
which has not been appealed against. 

A Court cannot in tho courso of tho decision of 
an appeal from ono decree sot asido a dooree 
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which disnufi££f-a separate suit and has not been 
appealed against. [P 202 C 2] 

i'. sued G to recover possession of certain land 
previously sold by her to the defendant alleging 
fraud and undue intluence. With regard to the 
same sale three other suits were also brought one 
by a collateral of the last male holder for a 
declaration to protect her reversionary rights and 
two by rival pre-emptors. The first Cmrt gave 
a decree and dismissed the other three suits. 
G. appealed, while the plaintiffs in the other suits 
did not prefer any appeal. In the course of the 
appeal 1\ and G. put in a compromise, according 
to which G. was to obtain half the land on pay¬ 
ment of a certain sum of money. Thereupon the 
District Judge added the plaintiffs in the other 
three suits and ordered that those suits be 
re-opened and re-tried. G. preferred a second 
appeal: 

Held: that the order of the District Judge was 
incorrect and that the suits could not be re¬ 
opened. [P202 C2] 

Fakir Chand —lor Appellant. 

Jagan Nath and Behari Lai —for Res¬ 
pondents. 

Judgment —Mt. Pali, widow of Mut- 
saddi, sold the land in suit to Gobind 
Ram on 14th May 1915 for Rs. 1,990. 
Four suits were subsequently brought (1) 
by Mt. Pali, who sued to recover pos¬ 
session, alleging fraud and un iue influence; 

(2) byMt Surasti, daughter of a collateral 
of Mutsaddi, who sued for a declaration 
to protect her reversionary rights, alleg¬ 
ing want of consideration and necessity; 

(3) by Asa Ratn, who sued to pre-empt; 
and (4) by Durga and Dheru, who also 
sued to pre-empt. The first Court gave 
Mt. Pali a decree and dismissed the other 
three suits. The plaintiffs who were un¬ 
successful in the first Court did not 
appeal and so thedecrees dismissingtheir 
suits became final. Against the decree 
obtained by Mt. Pali Gobind Ram pre¬ 
ferred an appeal to the District Judge, 
Then Gobind Ram and Mt. Pali put in a 
compromise, according to which Gobind 
Ram was to pay Mt. Pali Rs. 1,990 and 
take half the land. On this the learned 
District Judge remarked that as the other 
plaintiffs had had their suits dismissed 
merely because Mt. Pali had been given a 
decree, their cases should be re-opened 
now thatMt. Pali had compromised with 
Gobind Ram. Ho accordingly added 
them as parties to the appeal brought by 
Gobind Ram and then, passing a decree 
as between Mt. Pali and Gobind Ram in 
the terms of the compromise.ordered that 
the three suits brought by Mt. Surasti, 
Asa Ram, Durga and Dheru should he 
ro-openod and re-tried by the lower Court, 
these plaintiffs being allowed to amend 
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their plaints so as to meet the new 
circumstances introduced by the compro¬ 
mise. Gobind Ram appeals. 

I think the course adopted by the 
learned District Judge is quite incorrect. 
Had Gobind Ram’s appeal succeeded on 
the merits, I do not see that this would 
have been any good ground for re-opening 
the other three suits. Mt. Surasti, Asa 
Ram and Durga must have been aware 
that it was open to Gobind Ram to appeal 
against the decree obtained by Mt. Pali 
and that that decree might be reversed 
or modified by the appellate Court. 
Therefore, if they wished to be on the safe 
side, they should have appealed merely 
as a matter of precaution. I am unaware 
of any provision of law which enables a 
Court in the course of the decision of an 
appeal from one decree to set aside the 
decree which dismisses a separate suit 
and which has not been appealed against. 
If Mt. Surasti, Asa Ram and Durga have 
any remedy now open to them, I think it 
must be by way of fresh separate suits, 
though I cannot of course, attempt to 
offer any opinion a9 to whether any fresh 
suits will lie. The learned District Judge 
says in his order: 

“The compromise read with the original sale 
deed will be regarded as a new contract between 
Mt. Pali and Govind Ram." 

As to this I can only say that it would 
be premature at this stage to decide any 
issue likely to arise in any future suits 
which may or may not be brought. I 
accept this appeal and while upholding 
the decree of the lower Appellate Court 
passed in terms of the compromise 
between Mt. Pali and Gobind Ram, I re¬ 
verse so much of the learned District 
Judge’s order as re opens the three suits 
in which Mt. Surasti, Asa Ram and Durga 
and Dheru wore plaintiffs. The order of 
the first Court dismissing these three 
suits will stand. The circumstances are 
peculiar and I pass no order as to costs in 
this Court. Mt. Surasti, Asa Ram and 
Durga aud Dheru will bear their own 
costs in the District Judge’s Court, and 
as ordered by the first Court, they will 
also bear their own costs in that Court. 

R.M./R.K. Appeal accepted . 
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appeal lies, bub I proceed to hear the case 
od revision. 

v. The usual practice in the subordinate 

Karm Chand and others — Defendants Courts is for the Clerk of the Court to 


Petman, J. 

Attar Singh —Plaintiff—Appellant. 


—Respondents. 

Misc. Second Appeal No. 344 of 1919, 
Decided on 13th May 1919, from order of 
■Dist. Judge, Jullundur, D/- 22nd Novem¬ 
ber 1918. 

(n) Civil P. C. (5 of 1908). o. 41, R. 18- 
Order under R. 18 is not appealable. 

No appeal lies against an ordor passed under 
O. 41, R. 18. [P 203 C 11 

(b) Civil P. C. (5 of 1908). S. 115 and 
O. 41, R. 18—Date for paying process fee 
must be fixed to apply R. 18 — Appellant 
directed to pay fees when date of bearing 
was fixed—No fees paid—Appeal dismissed 
— No appeal lies—As ground that no time 
to pay fee was fixed was taken order held 
could not be interfered in revision. 

In order to able to avail itself of the pro¬ 
visions of O. 41, R. 18, it is the duty of the ap¬ 
pellate Court to fix a date by which the process- 
fees are to ba paid. [P 203 0 2] 

Tho appellant filed an appeal in the Court of 
the District Judge and was ordered at the time 
the date of the hearing was fixed, to pay the 
amount of the process-fee which not having 
boon paid even on the date of the hearing, the 
appeal was dismissed. He appealod to the High 
Court; 

Held: (l) that no appeal lay. [P 203 0 2l 
( 2 ) that inasmuch as the appellant had not 
ploaded that tho non-payment was duo to tho 
fact that ho had not boon directed to pay by any 
fixod date, this was not a fit oaso for tho exercise 
of the discretionary powers of revision. 

[P 203 0 2. P 204 C 1] 
Gopal Lai —for Appellant. 

Kanwar Narain —for Respondents. 
Judgment.— The appellant had insti¬ 
tuted an appeal in the Court of the Dis¬ 
trict Judge at Jullundur, and though a 
very long period was given for the hear¬ 
ing of the case, he paid no process-fees 
to have notice served on the respondents. 
On the date fixed for the hearing the 
appeal was dismissed on account of the 
said default, presumbly uuder O. 41 
R. 18, Civil P. C. The appellant made 
no application under R. 19 of the same 
order and has appealed to this Court. A 
preliminary objection is taken that no ap¬ 
peal lies. Though this appeal purports to 
be one under O. 43, Ci. (t). which relates 
to an order passed under O 4l, R. 19, it ig 
clear that no order was passed under that 
rule and the appeal ig really one against 
an order passed under R. 19 . The pro- 
per remedy W a 3 an application under 
.. but this was not made. No appeal 
lies to this Court from an order under 
K. 18 and it is admitted that the order 


give a date by which the process-fees for 
serving the respondent with notice of 
the appeal is to be paid into Court. Such 
action by a ministerial officer of the Court 
is authorised in this respect and must 
be regarded as an act of the Court. In 
the present case the appellant was diroc- 
ted to pay in the amount of the process- 
fee but no date was fixed by which the 
appellant had to make the payment. 
O. 41, R. 18, provides that the Court 
may dismiss an appeal when on the date 
fixed for the hearing it is found that the 
notice to the respondent has not been 
served in consequence of the failure of 
tho appellant to deposit within the period 
fixed, the sum required to defray the 
cost of serving the notice. In order to 
enable the appellate Court to avail itself 
of this provision a date must have been 
fixed by which tho process.fee was to be 
paid. This was the view taken of the 
law in Pnrshadee Lall v. (Jmbika Per - 
shad Lai (l). Though this decision was 
not given under tho present Code of Civil 
Procedure, the law on tho subject has 
not been altered. In fact a reference to 
the previous Codes makes it more dear 
that it is the duty of the appellate Court 
to fix a date by which the process-fees 
are to be paid. S. 2, Act 23 of 1861, is 
as follows: 

"Evory procoss required to bo issued under 
Act 8 of 1859 shall bo servod at tho oxponse of 
.... .and tho sura required to defray the costs 
of such servico shall bo paid into the Court bo- 
foro the process is issued within a poriod to be 
fixed by the Court issuing the process." 

I ho alteration in the language of tho 
subsequent Code3 has not altered the 
meaning. In the present case the ap¬ 
pellant was ordered at the time the date 
of tho hearing was fixed to pay the 
amount of the prooess-foe. He certainly 
realised that he had to pay the fee before 
the date of hearing. The most that he 
oan claim is that he was allowed time up 
to the date of hearing. Even on the 
date of hearing the process fee had not 
been paid and ho did not plead that the 
non-payment was due to the faot that he 
had not been dirocted to pay by any 
fixed period. It may be oontended that 
he was gi ven the whole period. However 
U) USC9; u W. R. 290=8 B.L. R. App 25. 
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that may.be this is not in my opinion a 
fit case for the exercise of the discre¬ 
tionary powers of revision of this Court. 
The appeal is dismissed with costs. 

R M./R.K. Appeal dismissed. 
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Shadi Lal and LeRossignol, JJ. 

Bhana Mai —Accused—Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Rovn. No. 110 of 1918, Deci¬ 
ded on 9th August 1918, reported by S 3 . 
Judge, Jhelum. D/- 21th January 1918. 

Public Gambling Act (1867), S*. 3 and 4 
—Offences under Ss. 3 and 4 — Keepers and 
gamblers can be tried in same trial — Crimi¬ 
nal P. C. (1898),S 239. 

When a gambling den is raided and some per¬ 
sons are found gambling therein iu the presence 
of the owner or occupier of the house in which 
gaming is going on the offence of the keeper is 
so intimately connected with that of the players 
that the two must be regarded as part and parcel 
of the same transaction. Such cases are within 
the 'purview of S. 239, and all the offenders, 
whether keepers or gamblers, can be proceeded 
against in the same trial. IP 201 C 2] 

Amar Nath Chona —for Accused. 

Saiitanam — for the Crown. 

Facts — M. Shah Nawaz Khan, Sub- 
Inspector, City Police, Jhelum, received in¬ 
formation that Bhana Mai, accused 1, 
is usin** his house as a public gambling 
house. Thereupon the said Sub Inspec¬ 
tor, after procuring a warrant according 
to law from Sardar Ilukam Singh, Magis¬ 
trate, 1st Class, came across the house 
of the said accused by sunrise on 
21st October 1917. As at the time 13 
other persons besides Bhana accused were 
engaged in gambling, therefore all 14 per¬ 
sons were challaned under S 3 . 3 and 4 
Gambling Act. The accused on convic¬ 
tion by Fakir Sayad Jalal-ud-din, exer¬ 
cising the powers of a Magistrate of the 
1st Class in the Jhelum District, was 
sentenced, by order date l 14th January 
1918, underS. 3, Gambling Act, to 20 days 
rigorous imprisonment. 

Grounds.—Bhana Mai, applicant, has 
been tried along with several other per- 
gons, ho himself for keeping a public 
gaming house, and the others for gambling. 
Bhana Mai has been convicted under S. 3, 
Gambling Act and sentenced to 20 days’ 
rigorous imprisonment and several other 
persons have been convicted of gambling 
under S. 4 and fined Rs. 10 apiece. Bhana 
Mai applies for revision on the grouud 
that the joint trial of the persons accused 
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under Ss. 3 and 4, Gambling Act is illegal. 
There is no doubt that under the autho¬ 
rity of Emperor v. Fazal Din (l) the 
contention is correct, and in that case, 
which was precisely on all fours, the 
trial was set aside and separate re-trials 
were ordered. Although the case is a 
petty one, at all events, as regards the 
applicant Bhana, I have no option under 
the above-mentioned ruling but to report 
the case. It may be that Bhana will be 
no better oil than before, but the motive 
for tho application appears to be that 
several marriages are coming off and being 
a halvai he expects that his services will 
be in considerable request, and that the 
profits will correspond. He is, it would 
seem, entitled in law to retrial and the 
case is therefore reported. 

Judgment. —In this case 12 persons 
have been tried together and convicted 
under the Gambling Act, 3 of 18G7, the 
petitioner Bhana Mai under S. 3 for 
keeping a common gaming house, and the 
remaining 11 under S. 4 for gambling in 
that house. Tho question for determina¬ 
tion is whether tho joint trial was illegal, 
and must therefore be set aside. It is 
clear that tho only provision of the law 
dealing with the matter is that contained 
in S. 239, Criminal P. C., which allows 
the Court to hold a joint trial of more 
persons than ono, provided they aro ac¬ 
cused of the same offonce, or of different 
offences committed in tho same transac¬ 
tion. Now,the olTenco with which Bhana 
Mai was charged is different from that 
for which his co-accused were prosecuted, 
but we think that both the offencos wero 
committed in tho same transaction. A 
Single Bench judgment in Emperor v. 
Fazal Din (i) by the Hon’blo Sir Donald 
Johnstone, which follows a previous rul¬ 
ing by the 9ame learned Judge in Mis¬ 
cellaneous Petition No. 53 of 1909 MaJchan 
v. Emperor (2), lays down tho rule that 
the above offences do not constitute the 
same transaction, but with all duo de¬ 
ference we are unable to concur in that 
view. It seems to us that when a gambl¬ 
ing den is raided and some persons aro 
found gambling therein in the presence 
of the o\* nor or occupier of the house in 
which gaming is going on the offence of 
the keeper is so intimately connected 
with that of the players that the two 

TiTa 1 R- 19H Lah- 5GG=27 I- 0. 844=16 
Cr. L T. 220=35 P. R. 1914 Cr. 

(2) [1010] 11 Cr. L. J. 211=5 I. 0. 720. 
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nfust be regarded as part and parcel of the 
same transaction. 

A perusal of S. 4, Gambling Act, makes 
it absolutely clear that the players are 
liable only because they are found in a 
common gamiDg house for the purpose 
of gaming, which gaming house has been 
placed at their disposal by the owner or 
occupier in lieu of a fee charged by him 
either for the use of the house or of the 
instruments of gaming. The keeper is to 
all intents and purposes an abettor of 
the offence committed by the players, 
though the statute punishes the former 
under a different section and thereby 
makes his act a separate offence. The 
cases under the Gambling Act, which ordi¬ 
narily come before a Court of Justice, 
are those in which the keeper and the 
players are proceeded against on the 
strength of facte relating to gambling on 
a particular occasion. It is conceivable 
that the keeper may bo charged with 
keeping a common gaming house on an 
occasion with which the players have no 
concern whatever. In that ca9e the two 
offences would probably not constitute 
the same transaction, and the joint trial 
would be bad. But such cases are few 
and far between, and as stated above, in 
the large majority of cases both the 
keoper and the players are arraigned 
upon the basis of the acts done upon one 
and the same occasion. These cases are 
in our opinion within the purview of 
S. 239, Criminal P. C., and all the offen¬ 
ders, whether keepers or gamblers, can be 
proceeded against in the same trial. This 
view coincides with that taken by the 
Judioial Commissioner, Nagpur, in Sheikh 
Mott v. Emperor (3). 

We accordingly hold that the trial is 
not open to any valid objection, and upon 
the merits we find no adequate ground 
which would warrant our interference. 
It however appears that the learned Ses¬ 
sions Judge has released the petitioner 
Bhana Mai on bail and we therefore re- 
duce the sentence of imprisonment to the 
period already undergone. In all other 
respeots the application for revision is 

rejected. 

B.M./n.K. Sentence reduced. 

^ 3) KL.rIV'' L< J - 29B=19 l - °- ^9=9 
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Broadway, J. 

Emteror 

v. 

Budha —A ccused. 

Criminal Revn. No. 883 of 1918, De¬ 
cided on 7th September 1918, case 
reported by Disfc. Magistrate Gurdaspur. 

Criminal P. C (3898), S. 439—Sentence 
not illegal—Sentence should not be en¬ 
hanced. 

Where a sentence passed by a Magistrate is not 
illegal, the mere fact that the High Court might 
have passed a heavior sentence is not of itself a 
sufficient reason to enhance the punishment in¬ 
flicted, in the exercise of its revisional powers. 

[P 206 C 1] 

Facts.—In this case accused has been 
chalaned under S. 379 for stealing cur¬ 
rency notes worth Rs. 1,192 which the 
complainant and his companions, all of 
whom are lambardars^ had taken to 
Tahsil Batala for payment of the land 
revenue. The accused, who is al9o a 
lambardar, had gone there for the same 
purpose. As there was a great rush of 
people in the tahsil on the occasion, the 
accused contrived to steal the notes in 
question which the complainant was 
then holding in his hand. The accused 
was caught at the very moment and 
chalaned. The Magistrate fined him 
Rs. 200 only. The accused, on convic¬ 
tion by Lala Dwarka Nath, exorcising 
the powers of a Magistrate of the First 
Class in the Gurdaspur District, was 
sentenced, by order dated 13th Juno 1918 
under S. 379, I. P. C., to Rs. 200 as fine’, 
in default one year s rigorous imprison¬ 
ment. 

Grounds. Budha, lambardar of Sar- 

Toio T absil Batala - on 13th June 

1918, been convicted of theft of Rs. 1,19a 

in notes from a lambardar in the tahsil 
compound at Batala. He confessed and 
was let off with a fine of Rs. 200. The 
Court remarked he was young, but I see 
he is aged 35. The sentence is, I think 
most inadequate and I forward the re¬ 
cord to the Chief Court with the view of 
its enhancement. 

Order. -There is of course no doubt 
as to the guilt of this lambardar Budha 
The law however allows a discretion to 
the Courts as to the sentence to bo passed 
and it is therefore almost impossible to 
alhrm on any seutence passed that that 
sentence alone is appropriate. This is a 
revision and it is not necessary for me to 
interfere even if the Court had oom- 
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mitted an illegality: vide Ala Dya v. 
Emperor (1). The principles upon which 
this Court acts as a Court of revision in 
relation to the enhancement of sentences 
are enunciated in Empress v. Chuni Lai 

(2): see also Abdul v. Emperor (3) and 
I Evxperor v. Han Singh (4). In the pre¬ 
sent case the sentence is not illegal. The 
fact that I myself might have passed a 
heavier sentence is not of itself a suffi¬ 
cient reason to enhance the punishment 
inflicted. The lambardar appears to have 
yielded to a sudden temptation and as he 
will no doubt be removed from his 
lambardarship (if he has not been re¬ 
moved already), I do not think it neces¬ 
sary to take any further action and I am 
therelore unable to accept the recom¬ 
mendation of the learned District Magis¬ 
trate. 

B.M./R.K. . Revision rejected. 

(1) [19071 5 P. R. 1906 Cr.=l Or. L. J. 75. 

(2) [1889] 7 P. R. 1S89 Cr. 

(3) 11910) 11 Cr. L. J. 389=6 I. C. 639. 

(4) 11913] 14 Cr. L. J. 509=21 I. C. 471. 
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Rattigan, C. J. 

Kanshi Ram —Appellant. 

v. 

Rao Baldeo Singh and another— Re3- 
pondents. 

Civil Appeal No. 3055 of 1918, Deci¬ 
ded on 26th March 1919, from decree of 
Senior Sub-Judge, 1st Class, Arnbala, D/- 
29th July 1918. 

Civil P. C. (5 of 1908), O. 23. R. 1-With- 
drawnl of suit without leave to bring first 
suit—Subsequent suit based on different 
allegations is not maintainable. 

Plaintiff brought a suit against C and T to 
recover possession of a bouse, on the allegation 
that it bad been lot to C who had abandoned it 
and that T was in possession of it as a trespasser. 
The defendants pleaded that they were the 
owners of the bouse. The plaintiff obtained per¬ 
mission to withdraw the suit but he was not 
given leave to bring a fresh suit. Subsequently 
he brought another suit for possession of the 
same honse against T and A, on the ground 
that after the withdrawal of tho first suit he had 
let the house to T who had abandoned it and 
had sold it to K. 

Held: that the previous suit having been with¬ 
drawn without leave to bring a fresh suit, tho 
plaintiff was debarred under the provisions of 
O. 23, R. (1) from alleging that T was not the 
owner of the house, and that therefore the pre¬ 
sent suit was not maintainable. IP 207 O 1J 

Nanak Chand—lor Appellant. 

Sewaram Singh for Respondents. 

Judgment.—The following pedigree- 
table relating to the family of the defen¬ 


dant Tulsi will help towards a proper: 
understanding of the present case; 


BIRU 


Man gal, 


Buja, 


Basti, 


Ralla. 


I I 

Ram Dial= Kanhaya, 
Mt. Chauni. 


I 

Mona. 


Mula. 

I 

Tulsi 

(Defendant.) 


Plaintiff, Rai Baldeo Singh, who is 
the proprietor of the village of Raipur 
in the Ambala District, sues, through 
the Court of Wards as his next friend, 
for a declaration to the effect that he is 
the owner of a certain house in the vil¬ 
lage abadi: that the said house was leased 
by him some 19 years before suit to Tulsi 
defendant 2, for residential purposes; 
that about a year thereafter Tulsi left 
tho house in the village; that on 10th 
March 1916 Tulsi sold the house to Kan¬ 
shi Ram, defendant 1; that he was not 
competent to sell it; and that the sale is 
not binding upon the plaintiff. Kanshi 
Ram and Tulsi denied plaintiff's title as 
owner and pleaded that Tulsi was him¬ 
self the absolute owner of the house and 
that the sale was valid and binding. The 
Munsif found that plaintiff had failed to 
prove his title to the house and that he 
had Dot estiblished his allegation that he 
had leased it to Tulsi. The Senior Sub¬ 
ordinate Judge, after remanding the case 
for an inquiry on certain points, reversed 
the decree of the first Court and found 
that Tulsi had by reason of abandonment 
lost all rights in the house and that 
plaintiff as the owner of the village was 
presumably in possession of the site in 
question and was therefore entitled to 
the declaration prayed for. Kanshi Ram 
has preferred a second appeal to this 
Court and the various points involved 
have been argued at some length before 


me. 

It appears that in 1896 the present 
plaintiff brought a suit for possession of 
the same house, based on very similar 
allegations, against Mt. Chauni the widow 
of Ram Dial and Tulsi, and that in that 
suit he claimed that he was the owner of 
the house; that he had leased it to Man- 
gal, the father-in-law of Mt. Chauni; 
that Mt. Chauni after the death of her 
husband had left the house in the village 
and had thereby lost all rights in the 
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property and that he was consequently 
entitled to a decree for possession. Mt. 
Chauni and Tulsi pleaded that the plain¬ 
tiff was not the owner of the house but 
that on the contrary they and their an¬ 
cestors had for a long time past been in 
proprietary and adverse possession of it 
and tbit plaintiff had no right to claim 
possession. Plaintiff did not proceed 
with the suit but asked permission to 
withdraw his claim. This permission 
was granted but the Court did not, at 
the time of passing this order, give 
plaintiff leave to institute a subsequent 
suit in respect of the same subject-matter. 
It has been argued before me that O. 23, 
B. I, Civil P. C., precludes plaintiff from 
suing now for the declaration claimed by 
him inasmuch as the allegations in the 
plaint relate to the same cause of action 
which he put forward in the previous 
suit. In answer Mr. Sewaram Singh 
contends that the present suit is based 


upon an entirely different cause of actior 
inasmuch as the plaintiff alleges that or 
a date subsequent to the previous suil 
the plaintiff leased the house to Tulsi anc 
'that Tulsi thereafter abandoned it. 1 
have considered these arguments and 
conclusion is that O. 23, R. 1, debars 
plaintiff from alleging against Tulsi any 
olaim founded upon his alleged ownership 
of the property. 

The withdrawal of -the suit in 1896 
must be regarded as a bar to any plea 
by the plaintiff that Tulsi was not an 
absolute owner of the house and site in 
dispute. In the previous case Tulsi in 
express terms claimed to be the absolute 
owner and in view of the result of that 
case plaintiff must now concede that at 
that time at all events Tulsi was such 
absdute owner. It is impossible for 
plaintiff therefore in the present suit to 
olaim that he wa9 the owner of the pro- 
porty in 1898 or 1899 and that Tulsi was 
merely a tenant holding under him. His 
whole suit as at present framed is baaed 
on the assumption that he is as much 
the owner of the site of the house in 
question as he is of the rest of the vil¬ 
lage abadi, and in my opinion this is a 
posnt'on that he is not entitled to take 

Plaint?ff T" 0 th6r - i8> nothing t0 debar 

Eo ? 1 - m Pr °.' rlng thafc subsequent 

r fc , Tui3i ^^oned th Q 

° k B9 “ d tbafc h ° (plaintiff) thereupon 
took possessmn of it and has acquired 
P oprietary right therein by adverse 


possession for more than 12 years. But 
it 19 noc upon this allegation thafc his 
claim is based and there is no evidence 
to prove thafc he has actually had such 
adverse possession in respect; of the house. 
The first Court, for reasons which appear 
to me sound, came to the conclusion that 
plaintiff had failed to prove that he had 
been in possession at all, and this is 
practically the same conclusion thafc was 
arrived at by another Munsif after the 
remand ordered by the Subordinate 
Judge. The latter does not find that 
plaintiff has in fact been in possession 
of the house or of the site, hut concludes 
that he must be presumed to have been 
in possession because he is the owner of 
the site. Obviously upon the view that 
I take, this presumption cannot arise as 
it is not.open to the plaintiff to claim, 
as against Tulsi, that ho-as the proprietor 
of the village is also the proprietor 
of the site of this particular house. In 
my opinion the first Court; was right in 
dismissing the suit and I accordingly 
accept the appeal and seb aside the order 
and decree of the Senior Subordinate 
Judge. Plaintiff must pay costs through¬ 
out. 

R.M./r.ic. Appeal accepted. 
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Shadi L'al and Martineau, JJ. 

Mt. Ishri and another —Defendants— 
Appellants. 

v. 

Bhola Siyigh and others —Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 460 of 1916, Deci¬ 
ded on 29th May 1919, from decree of 
District Judge, Jullundur, D/- 15th 
Deoember 1915. 

Custom (Punjab)—Succession—Jots of Jul¬ 
lundur District—Daughter not preferred to 
collaterals of 5th degree—Gift to daughter 
by widow is invalid in presence of such col¬ 
laterals. 

Among Jats of tho Jullundur District a 
daughter is not entitlod to succeed as against 
collaterals of the 6th degree, and a gift of an¬ 
cestral property by tho widow of tho last male 
owner to her daughter in the presenco of snoh 
collaterals is invalid. [P 206 0 1 ] 

Mehr Chand Mahajan —for Appellants. 
Fakir Chand —for Respondents. 
Judgment— Tho plaintiffs, who are 
Jats of the Jullundur Distriot, sue in 
this case for a declaration that a gift of 
land and a house made by Ishri, widow 
of their oollateral Gurmukh Singh, to 
Aohhro, her daughter by her first hus. 
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band Sarmukh Singh, shall not affect 
their reversionary rights. Sarmukh 
Singh and Gurmukh Singh were brothers 
and the plaintiffs are their collaterals in 
the fifth degree. The lower Courts have 
concurred in giving the plaintiffs a 
decree, holding the gift to bo invalid. 
The defendants have appealed to this 
Court, having obtained a certificate from 
the District Judge. It i3 contended on 
their behalf that the land is not shown 
to be ancestral, being entered in the 
name of Gurmukh Singh’s father Kharku 
in the earliest settlement. But both the 
Courts below have agreed in finding that 
the land is ancestial, and the finding is 
justified by the entries in the settlement 
record. In the pedigree-table the names 
of the common ancestor and his ancestors 
as far back as Garab appear, and in the 
history of the village it is stated that 
Garab was the founder of the village. 
The presumption in these circumstances 
is that the land is ancestral. 

As nioco of the last male owner Ach- 
hro would clearly have no case at ail, 
and even as the daughter of the former 
Sarmukh Singh, she lias to show that she 
is entitled to succeed to ancestral pro¬ 
perty in the presence of collaterals of 
the 5th degree (the provisions of the 
Riwaj-i-am being against the daughter) 
or that a gift of property to her by her 
mother is valid. The evidence however 
does not contain a single instance in her 
favour, and wo agree therefore with the 
findings of the lower Courts that the gift 
is invalid, and dismiss the appeal with 

costs. . 

R.M./R.K. Appeal dismissed. 
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Ciievis and Broadway, JJ. 
Kanhaiya Lal — Defendant — Appel- 
lant. 


Khairati Lal— Plaintiff—Respondent. 
Civil Appln. No. 107 of 1914, Decided 

on 6th January 1919. 

Arbitration—Duly of arbitrator—Arbitra¬ 
tor must come to decision on ev.dence taken 
in nresence of parties—Making private in¬ 
quiries vitiate. award -Civil P. C. (1908), 
Sch 2 para. 15. 

An arbitrator must como to his decision on 
evidonco taken in the presence of both parties or 
after having given both parlies an opportunity 
of being present at the inquiry, and the malting 

of private "inquiries vitiates the award. 

Where therefore an arbitrator made private 
inquiries from some parson or persons unknown. 


Held-, that the making' of private inquiries 
amounted to legal misconduct and was sufficient 
to vitiato the award, [P 200 Cl] 

Muhammad Shafi and Moli Sagar— 
for Appellant. 

Santanam and Bahoanl Rai —for Res- 
pondent. 

Judgment.— One Khairati Lal insti¬ 
tuted a suit in forma pauperis against 
Kanhaiya Lal and Mani Ram for posses¬ 
sion by partition of a l/3rd share in cer¬ 
tain properties. Kanhaiya Lal was the 
principal contesting defendant. Khairati 
Lal succeeded in getting a decree and 
Kanhaiya Lal preferred an appeal to this 
Court. Before the appeal came up for 
hearing however Khairati Lal and Kan¬ 
haiya Lal filed a joint application through 
Mr. Ram Kanwar, Pleader, asking for an 
order of reference to arbitration. The 
arbitrator appointed was Babu Har 
Bakhsh, father-in-law of Kanhaiya Lal. 
Thi3 application was filed on 6th July 
1914 and was sent down for verification 
by an order of Scott-Smith, J., on 8th 
July 1914. After verificition a formal 
order of reference was passed by a Divi¬ 
sion Bench of this Court on 15th October 
1914: seo pp. 2 and 3 of printed book. 

The arbitrator having filed his award 
Khairati Lal lodge! objections to it where¬ 
upon a Division Bench of this Court by 
an order, date! 28fch March 1917, sent 
the case to the District Judge at Delhi 
directing him to hold the necessary in¬ 
quiry into the objections taking such 
evidence as might he produced by the 
parties and to submit the same to this 
Court with his own opinion (p. 89 printed 
book). The District Judge having com- 
plied with this order has submitted the 
case to this Court with his opinion which 
is to be found at pp. 98, 99 and 100 of 
the printed book. Ho has held that 
Khairati Lai’s objections were * frivolous 
and did not “rest on any solid founda¬ 
tion." These objections are printed at 
pp. 80 and 81 of the printed book and 
we have heard Mr. Santanam in support 
of them while Mr. Moti Sagar has ad¬ 
dressed us on behalf of Kanhaiya Lal. 
The first point argued at the Bar relatod 
to paras. 3 and 4 cf the objections, in 
which exception was taken to the order 
of reference by this Court on 15th Octo¬ 
ber 1914. . 

It was alleged that on that date Lala 

Balwant hai had appeared on behalf ot 
Khairati Lal aud. had objeoted to the 
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order of reference being made bub that 
he was not heard and his appearance 
ignored. It appears however that Lala 
Balwant Eai had no power of attorney 
authorizing him to act and our attention 
has not been drawn to any powers of 
attorney that can bo regarded as a suffi¬ 
cient authorization for his appearance. 
In these circumstances we must hold 
that there is no force in this objection. 
Similarly there is not sufficient proof to 
support the allegations made in para. l(a) 
of the objections, which we also overrule. 
It is not necessary to deal with the re¬ 
maining objections in detail a9 we think 
the award must be set aside for the rea¬ 
sons given in paras. 2 (d) and 2 (g) of 
the objections. It is alleged that the 
arbitrator was guilty of legal misconduct 
inasmuoh a9 he made certain private in¬ 
quiries behind the back of Khairati Lai 
from Sultan Singh and others. As to 
the inquiries from Sultan Singh it is 
alleged by Kanhaiya Lai that these were 
made to the knowledge and at the 
instance of Khairati Lai. Whether or 
nob this was the case there seems no 
doubt that the arbitrator made inquiries 
from some person or persons unknown. 
This is clear from the award at p. 17 of 
the printed book. In his statement how¬ 
ever the arbitrator states (p. 95, line 30): 

"I did nofc any moro inquiries in the 

caso with the exception of inquiries from Sultan 
Singh and consulting tho records of the case.” 

This statement is clearly untrue as i 9 
evidenced by his own award, and this 
being so wo are unable to aocept his 
statement on other points as to what 
Khairati Lai admitted or stated to him. 
It is beyond dispute that an arbitrator 
must come to his decision on evidence 
taken before both parties or after having 
given both parties an opportunity of 
,being present at the inquiry and the 
making of private inquiries vitiated the 
Ga ? es Narain Singh v. 
IMahda Koer ( 1) and Daya Kishen v. 
Dharam Das (2). It ig impossible to say 


Zafar Ali v. Kishen .Chand 

renders it difficult to accept his allega¬ 
tion as to what Khairati Lai said to him. 
He has kept no Dote or record of these 
statements and admissions and wo are 
unable to place reliance on his oral state¬ 
ment. In these circumstances we must 
accept the objections and we set aside the 
award accordingly. The appeal must now 
be heard in due course. Costs of these 
proceedings will follow tho event. 
R.M./.fl.K. Award set aside . 


how far the arbitrator wls iofluenced by mTT T T mUtbWali ° f * 
the private inouirins k„ Mosque for the ejeotment of 


the private inquiries made by him nor 
do we know what these inquiries were, 
in our opinion the arbitrator’s action in 
making private inquiries amount to legal 
misconduct sufficient to vitiate the 
award. 

_His denial as to those inquiries also 

W U9H) 10 I. 0. 450~ “ 

<2) CJ 907] 4 .A.L. J.159. 

1919 L/27 & 28 


A. I R. 1919 Lahore 209 

Shadi Lal and LeRossignol, JJ, 

Zafar Ali —Plaintiff—Appellant. 

v. 

Kishen Chand and others —Defendants 
—Respondents. 

Second Appeal No. 1634 of 1917, De¬ 
cided on 20bh February 1919, from de¬ 
cree of Dist. Judge, Lahore, D/- 22nd 
February 1917. 

(a) Mahomedan Law—Wakf—Trustee can¬ 
not grant lea*e in perpetuity — Power to 
grant lease enunciated. 

According to Mahomedan law, tho trustee of 
a religious endowmeut cannot grant a lease in 
perpetuity, nor can ho create a lease of agri¬ 
cultural land for a period exceeding three years 
and of other property for a period excooding one 
year: 5 W. R. 158, Foll % (P 210 G 1] 

(b) Limitation Act (1908/, Art. 134 — 

Transfer ' includes lease in perpetuity. 

The word “transfer” in Art. 194, is widoonough 

to mcludo a lease in perpotuity: 43 Cal, 34 and 
40 Mad . 745, Fell. (p 210 C 2] 

(c) Limitation Act (1908), Art. 134 — Pro¬ 
perty conveyed or bequeathed in trust aliena¬ 
ted by trustee Suit to recover possession— 
Period of limitation . commences from date 
of alienation. 

The period of limitation for a suit to recover 
possession of immovable property convoyed or 
bequoathod in trust and aftorwards transferred 
by tho trustee for valuable consideration is pro¬ 
scribed by Art, 134 tho period being reckoned 
from the date of tho alienation. [P 210 0 2) 

Moti Sugar and M. N. Mukerjee —for 
Appellant. 

Tek Chand, Asghar Beg and Niaz Ali 
—for Respondents. 

Judgment— The action, which has 
given rise to this second appeal, was 
brought by themuttwali cl Wazir Khan's 


... ... - - — one Ahmad 

AH and his alinees from a site whioh is 

ocoupied by a shop belonging to the said 
Ahmed Ali. The learned Distriot Judge 
finds that part of tho Bite is the property 
of Ahmad Ali; and that the rest, though 
belonging to the religious endowment, 
was granted to his predeoessor on a per¬ 
petual lease; and that the plaintiff’s suit 
for ejeobment is barred by time. 



210 Lahore 


Zafar Ali v. Kishen Chand 


1919 


The first question which requires con¬ 
sideration is, whether the lessee got the 
land belonging to the mosque on a perma¬ 
nent tenancy. Now, the following facts 
emerge from the pleadings of the parties 
and the evidence on the record, (l) the 
origin of the tenancy is unknown. There 
i9 no deed recording the terms of the 
lease, nor i9 it known when the lease 
was created, beyond the fact the land 
was in possession of the tenant certainly 
in 1866, and the lease must therefore 
have been granted sometime before that 
year; (2) the tenancy was evidently 
for building purposes, because it is clear 
that a pakka shop was constructed upon 
the site and has been in existence all 
along; (3) the tenancy is a heritable 
one, having descended from one Ghulam 
Muhammad to his relative Muhammad 
Ali, and from the latter to his son Ahmad 
Ali. 

Further, it has been alienated, 
twice, once by a mortgage effected in 
1893, and again by a sale in favour of 
the defendant Mirza Qasim Beg. (4). The 
tenant has been paying a uniform rent 
at the rate of 12 annas per annum, 
and it is not even alleged that the rent 
has ever varied during the period of 50 
years or so. Upon these facts we have 
no hesitation in concurring with the 
District Judge that the tenancy is of a 
permanent character, and that the plain¬ 
tiff’s contention that the defendants are 
tenants-at-will must be rejected. The 
plaintiff however is on firm ground 
when he contends that the muttwali, 
being a trustee of the endowment, had 
no authority to grant a lease in per¬ 
petuity, It may be that in order to 
create a prosperous bazaar and to induce 
persons to build upon different plots of 
land, the then incumbent of the office 
considered it necessary, in the interests 
of the endowment, that leases in per¬ 
petuity be granted to the persons who 
were prepared to expend money on buil¬ 
ding shops; and that the lease in ques¬ 
tion was a part of that scheme. The 
transaction may have been beneficial to 
the mosque, but we are clear that it was 
beyond the powder of the trustee. Accor¬ 
ding to the Mahomedan law, the trustee 
of a religious endowment cannot create 
a lease of agricultural land for a period 
exceeding three years and of other pro¬ 
perty for a period exceeding one year. 
A lease in perpetuity at a fixed rent is 


invalid: vide inter alia Shoojat Ali r. 
Zumeerooddeen (l). 

Though the transaction was in excess 
of the authority conferred by law on the 
trustee, it is now too late to impugn it. 
Art. 134, Lim. Act, 1908, prescribes a 
period of 12 years for a suit to recover 
possession of immovable property con¬ 
veyed or bequeathed in trust and after, 
wards transferred by the trustee for a 
valuable consideration; and we consider 
that the defendants can successfully in- 
voko the aforesaid Art. It is to be ob- 
served that the word “transferred" has 
now replaced the word “purchased” used 
in the corresponding Article of the Act 
cf 1877; and that "transfer” is wide 
enough to include a lease in perpetuity. 
The matter does not admit of any doubt, 
and if any authority w^ere needed, we 
would cite Ilameshwar Malta v. Jiu 
Thakiir (2) and lialuswamy Aiyar v. 
Venkitaswamy Natcken( 3), both of which 
are directly in point. Mr. Moti Sagar 
is unable to invite our attention to any 
case which lays down a contrary rule. 
As the tenant agreed to pay a yearly rent 
the transfer was for a valuable considera¬ 
tion; and it is not necessary that the 
consideration should be adequate or that 
the tenant should pay a bonus or a lump 
sum in advance in order to establish that 
the transaction is for valuable considera¬ 
tion. The learned pleader, in order to 
get over the bar of limitation, argues 
that the period of limitation begins not 
from the date of the alienation, but from 
the date when the plaintiff succeeded to 
his office. This contention runs counter 
to the express words of the statute. It 
is true that under the Limitation Act of 
1877 it wa9 held that, as Art. 134 con¬ 
fined itself to the case of a purchase, the 
limitation applicable to a suit brought 
to recover the property transferred in 
any other manner was that prescribed 
by Art. 144; and that there was some 
divergence of judicial authority on the 
question as to whether the terminus a 
quo for a suit of that kind was the date 
of the alienation or the date of the plain¬ 
tiff’s appointment to the office of trustee. 
But we are not aware of any case, and 
indeed none is cited by Mr. Moti Sagar, 
which laid down that though a parti¬ 
cular case was governed by Art. 134, yet 

”(1) 118661 5 W. R. 158. 

(2) [1916] 43 Cal 34=29 I. C. 337. 

(3) [1917] 40 Mad. 745=40 I. 0. 681. 
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the time from which the period began 
was not the date of the alienation. 

As state! above, the action with which 
we are dealing comes within the scope of 
Art. 134, Lira. Act, 1908, and it is clear 
that the date of the alienation must be 
taken to bo the terminus from which 
the period of 12 years is to be reckoned. 
Accordingly wo hold that though the 
transaction was ultra vire3 the trustee, 
it is protected from attack by the lapse 
of time. The judgment of the lower ap¬ 
pellate Court is therefore confirmed, and 
the appeal is dismissed with costs. 

R.M./R.K. Appeal dismissed . 
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Shadi Lal, J. 

J inda —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 338 of 1917, De¬ 
cided on 30th August 1917, from order of 
Magistrate, First Class, Gurdaspur, D/- 
29th March 1917. 

Arms Act (11 of 1878), Ss. 19 and 20 — 

Arm” defined — Possession of chhavi is 
offence. 

To determine whether a particular instrument 
is an arm within the meaning of the Arm 3 Act, 
the real tost is whether it is usually employed 
for the purpose of offence or defence: 1G P. It 
1900 Cr. Foil, [P 211 C 1 ) 

The possession of a ohhavi is unlawful under 
the Arms Act: 28 I. C. 796, Foil. [P 211 0 1) 

Morton —for Appellant. 

Judgment. This is a very olear oase 
under S. 20, Arms Aot, and does not re¬ 
quire any lengthy discussion. There is 
a mass of evidence upon the reoord to 
provo the fact that on the night of 19th 
February 1917 the appellant, Jinda, was 
arrosted outside the abadi of the town of 
Sri Gobindpur, and that upon searoh a 
ohhavi blade was found concealed in his 
loin cloth. The findiug of the Magistrate 
upon this point bas not been seriously 
assailed by the learned counsel for the 
appellant. The contention that ohhavi 
does not come within the category of the 
word arms” in the Arms Aot cannot be 
accepted. As poiuted out in Crown v. 
Santa Singh (l), the real tost is whether 
a particular instrument is usually em¬ 
ployed for the purpose of offence or de¬ 
fence and this test is fully satisfied by 
the woapon in question. There are 
numerous eases in which the possession 
of ohhavi has been held to the unlawful 
under the Arma_A_ot, 11 of 1878: vide 
(1) [1900] 16 P. R. 1900 07- 


inter alia, Khem Singh v. Emperor (2). 
The fact that the offender was passing in 
front of the thana when leaving the 
town of Sri Gobindpur and that the 
chhavi was concealed in his loin cloth 
goes to show that he concealed it with 
the intention that it should not be known 
to the police. These and other circum¬ 
stances bring the case under S. 20 of the 
aforesaid Act. For the reason set out 
above I confirm the conviction, and in 
view of the notorious chat actor of the 
appellant I am not prepared to hold that 
the sentence of five years’ rigorous im¬ 
prisonment is too severe. The appeal is 
accordingly dismissed. 

R.M./R .K._ Appeal dismissed . 

<*2) [1915] 8 P. R. 1915 Cr.=28 I. C. 796=16 
Cr. L. J. 412. 
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Le Rossignol, j. 

Devi Dial and others— Appellants. 

V. 

Sundar Das and others —Respondents 

Misc. First Appeal No. 569 of 1918 
Decided on ISth October 1918, from 
order of Dist. Judge, Shahpur, D/- 6th 
November 1917. 

S. Pr ?fi‘ nCi J , , ?‘°T 0ncy , Act (® 1907), 

S». 36 and 37-Transfer *et a.ide—Tran,- 

feree can prove his antecedent debt, a, u „. 
secured creditor. 

Where an alienation effected by an insolvent 
is annulled under Ss. 36 aud 37 by the Insol¬ 
vency Court, the alienee may prove as an un- 
secured cred'tor just antecedent debts which 
existed before the fraudulent transfer but woro 
included in the consideration therefor. 

to /~ii j # CP 211 C 2] 

Ham Chand — for Appellants. 

Sheo Narain— for Respondents 

Judgment. — Certain alienations ef- 
leotod by insolvents were annulled under 
Ss. 36 and 37. Provincial Insolvency Act 
by the Insolvency Court aud that Court’s 
order was confirmed od appeal by this 
Court and the question now for decision! 
is whether the alienees, the transfers in 
whose favour have been annulled mav 
prove as unsecured creditors, their claims 
represented by the consideration for the 
annulled transfers. The District Judge 
has ruled that it is open to the trans 
ferees to prove genuine debts and there 
are cross appeals against that finding. 
The creditors of the insolvent firm con 
tend that the original debts due by the 
.nso vents to the transferees were merged 
m the transfers, and that as the transfers 
were in fraud of the general body of 
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creditors they are null; further that in 
virtue of S. 23, Contract Act, the con¬ 
sideration for them cannot form the basis 
of any claim. The transferees’ grounds of 
appeal are not intelligible, but Mr. Sheo 
Narain explained that the appeal refers 
to two items, one of Rs. 1,700 and the 
other of Rs. 700 (Transfers A-l, C-l and 
C-2), which the District Judge held must 
be treated as fictitious, having been so 
ruled by his predecessor. Mr. Sheo 
Narain however dropped his appeal, when 
it was pointed out to him that these 
items did not purport to bo genuine 
antecedent debts, but to have been paid 
at the time when the annulled alienations 
were executed. Authority on the point 
• involved in the creditors’ appeal appears 
to be somewhat meagre, but it was laid 
down in Myers, In re % Myers Ex parted) 
that a creditor cannot prove in bank¬ 
ruptcy for money paid by him to the 
insolvent in the course of carrying out a 
transaction devised in fraud of the gene¬ 
ral body of creditors. This decision is 
based probably upon the principle that 
no Court will grant relief, which reposes 
on a fraudulent transaction, but I can 
find no authority for the doctrine that 
just antecedent debts which existed be¬ 
fore the fraudulent transfer but were in¬ 
cluded in the consideration therefor can¬ 


not be proved, and there appears to be 
no sound legal prohibition against their 
proof in bankruptcy. For these reasons 
the District Court appears to have laid 
down for itself a correct rule, viz. to 
accept proof of all genuine debts due by 
the insolvent to the transferees prior to 
the execution of the now annulled trans¬ 
fers and to reject proof of moneys paid 
at the time in part consideration of those 
transfers. The appeal is dismissed with 

c°9t9. . . , 

r .M. / r. k ._ A ppeal d i sm tssed._ 

(1) [1908] 1 K. B. 941. 
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Shadi Lad, J. 


Isar Mai and others— Plaintiffs—Ap¬ 
pellants. 

v. 

Tuka and others —Defendants Res¬ 


pondents. 

Second Appeal No. 2197 of 1818, De¬ 
cided on 5th March 1918, from decree o 
Dist. Judge, Multan, D/- 15th April 

1918. 


Registration Act (1908), S. 17 (b)—Deed 
merely altering term as to interest payable 
on mortgage is not transaction creating or 
declaring interest in land and does not come 
under S. 17 (b). 

A deed altering merely the term as to the in¬ 
terest payable on a mortgage is not a transaction 
creating or declaring an interest in land and 
dees not come within the purview of S. 17. 
Cl.(b). (P 213 0 1] 

In a suit for redemption of a mortgage the 
descendants of the motrgagee contended that the 
mortgage, which was originally in the lokha 
mukhi form, was converted into one sud kasur 
barabar, and relied on an agreement executed by 
the mortgagor in favour of the mortgagee. It 
appeared that the only variation this agreement 
had made in the original deed was that the pro¬ 
duce of the land under mortgage was to be taken 
iu lieu of interest and was notto be appropriated, 
as provided in the original deed, first towards 
the interest and the balance, if any, towards the 
principal mortgage money: 

Held : that the document was admissible in 
evidence without registration. 24 Cal . 20; 22 
Mad. 217 Foil; 4 I. C. 713; 12 I. C. 723 (F.D ); 
Dist. [P 213 C 1] 

Gokal Chand Narang —for Appellants. 

Moti Sagar —for Respondents. 

Judgment. —The land in dispute be¬ 
longed to one Sohara, who mortgaged it 
some time before 1878 to Asi Mai, the 
father of tho plaintiffs, the form of the 
mortgage being sud kasur barabar, i. e., 
that the rents and profits were to be 
taken in lieu of interest on the mortgage 
money. On 7th May 1878 Asa Mai sub- 
mortgaged the land to Raja Mai, the 
ancestor of the defendants, by means of a 
registered mortgage deed. This mort¬ 
gage was of the form usually known as 
lekha mukhi mortgage, which means that 
the rents and profits received by tho 
mortgagee are, after deducting expenses, 
to be applied by him towards the reduc¬ 
tion of tho principal mortgage money and 
the interest thereupon. The plaintiffs 
brought the aotion, out of which this 
appeal arises, for the redemption of the 
mortgage, and the main question for 
determination is whether Raja Mai 8 des¬ 
cendants have succeeded in establishing 
that the mortgage in favour of their 
ancestor was subsequently converted into 
one sud kasur barabar. Now in 6U PP°^ 
of their contention they rely, in the first 
instance, upon an agreement executed by 
Asa Mai > n favour of Raja Mai on 
10th Chet 1935 corresponding to 25th 
March 1879. The defendants object to 
the admissibility of this document on the 
ground of want of registration, but this 
objection has been overruled by both the 
Courts below. 
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I have carefully considered the terms 
of the document and am unable to accede 
to the contention advanced by Mr. Gokal 
Chand Narang that the document is com¬ 
pulsorily registrable. The only varia¬ 
tion, which it makes in the terms of the 
registered deed dated 7th May 1878, is 
that the produce of the land was to be 
taken in lieu of interest, and not to be 
appropriated, as provided in the original 
deed, first towards the interest and the 
balance, if any, towards the principal 
mortgage money. I am not prepared to 
hold that a deed altering merely the term 
as to interest is a transaction creating or 
declaring an interest in land and come3 
within the purview of S. 17, Cl. (b), 
Registration Act. Mr. Gokal Chand 
Narang invites my attention to the judg¬ 
ments of the Calcutta High Court in 
Durga Prosad Singh v. Rajendra 
Narain Bogchi (l) and Lolit Mohan 
Qhose v. Qopali ChaukCool Co. Lid . (2). 
The latter judgment which affirms the 
former judgment was delivered by a 
Full Bench, and lays down the principle 
that a document altering the essential 
terms of a registered lease requires com¬ 
pulsory registration. Neither of these 
rulings is on all fours with the present 
case. Per contra, we have got an earlier 
judgment of the Calcutta High Court in 
Satyesh Cliuunder Sircar V. Dhunpul 
Singh (3) and a Tilling of the Madras 
High Court in Obai Qoundan v. Rama, 
linga Ayyar (4), which enunciate the 
principle that a document varying only 
one of the terms of a lease, namel s , as to 
the amount of the rent to be paid, is not 
an instrument relating to an interest in 
immovable property. Following these 
rnlings I hold that the agreement of 
Maroh 1879 is admissible in evidence. 


The defendants however do not re 
their case upon this agreement onl 
They rely also upon a mutation effect* 
in their favour on 12th November 189 
by which a previous entry rolating to tl 
lekha mukhi mortgage was altered 
one showing the mortgage in their favoi 
to be sad kasur barabar. It is to be o 
served that the mutation was effect* 
before the Settlement of 1900—1903 at 
that neither the plaintiffs nor their’pr, 

dece ssor eve r qnestioned the new entr 

(i! lj 910 j 87 ~0»1. 293=4 I. G. 718. 

(2) [1912] 89 Oal. 284=12 I. 0. 729. 

(S) [1897] 24 Oal. 20. 

(4) [1899] 22 Mad. 217. 


which, as the learned District Judge 
points out, has stood the test of a revi¬ 
sion at settlement. It is therefore clear 
that apart from the document of March 
1879 the defendants have succeeded in 
showing that the mortgage in their favour 
mu9t bo regarded as one by which they 
were entitled to receive the produce of 
the land in lieu of interest. On the 
question of the salo of tho property by 
Sohara’s heirs in favour of the contesting 
defendants, the learned District Judge 
has recorded a landing of fact which can¬ 
not be assailed in second appeal. For 
these reasons I confirm the judgment of 
the lower appellate Court and dismiss 
the appeal with costs. 

R.m./r.k. Appeal dismissed. 
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Shadi Lal and Martineau, JJ. 

Sri Ram— Plaintiff—Appellant. 

v. 

Delhi Electric Tramways Lighting Co. p 
Ltd. —Defendant—Respondent. 

First Appeal No. 861 of 1915, Deoided 
on 17th December 1918, from decree of 
Dist. Judge, Delhi, D/- 14th December 
1914. 

(•) Tort—Negligence—Personal injuries— 
Damages—Mode of assessment—Person in¬ 
jured is entitled to damages for personal 
suffering, loss of enjoyment, pecuniary ex¬ 
penses and for probable future loss of 
income. 

Wbero a porsou bus suffered porsonal injuries 
on account of tho negligence of nnother, ho 
is entitle'* to damages for personal suffering 
and for loss of onjoymont of life and also to 
actual pecuniary loss resulting to, and the ex¬ 
penses reasonably incurred by him. If ho is 
ongagod in a profession or trado or othor oc- 
CU ^? t [° U ’ k° mus * compensated for tho 
probable future loss by ro&son of incApaoity or 
diminished capacity to work. IP 214 O 2] 

(b) Tort—-Negligence—Personal injuries— 
Damages Probable future loss of income— 
Basis of assessment is average earnings— 
Duty of Court enunciated. 

In assoasing damages arising from tho probable 
loss of future incomo tho plaintiff's average 
earnings form tbo natural basis. Tho Court has 
to consider what tho plaintiffs income would 
probably have boon, how long that incomo would 
probably have lasted and must tako into con¬ 
sideration all tho othor contingencies to which 
the profession, trado or other occupation in 
which ho is ongaged is liable: Potter v. Metro- 
poltian Railway Co. (1873) 28 L. T. 785, Foil.; 
ir.JS T* " 0,M * on and South Western Railway 
C %l l8 ? 0) D ' D - 78 ’ Fotl - IP 214 0 2 P 918 Olf 
i he law does not require the Court to give the 
injured party the value of an annuity for the 
samo amount as his average income for the rest 
of his life. [P ai6 0 i a) 
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Santanam and Tara Chand —for Ap¬ 
pellant. 

Mot i Sagar and Raj Naraiii —for 
Respondent. 

Judgment. —The action, which ha3 
given rise to this appeal, was brought 
by the plaintiff Sri Ram for the recovery 
of damages for personal injuries caused 
to him by the defendant’s negligence. 
It is beyond dispute that on the evening 
of 12th February 1914, while the plain- 
till was travelling as a passenger in one 
of the defendant company’s tramcars, a 
collision took place between that car and 
another car belonging to the company 
with the result that the plaintiff’s right 
leg was crushed. lie was at once taken 
to the Civil Hospital where the Civil 
Surgeon, Colonel Melville, considering 
that amputation was necessary, per¬ 
formed an operation and cut off the leg 
a few inches above the knee joint. The 
learned District Judge finds that 
“>n addition to the injury to the tibia there was 
serious injury to the hip joint which will pro¬ 
bably prevent the plaintiff from making any use 
of an artificial limb, and has already caused him 
long continued pain." 

After examining the evidence to 
which our attention has been invited by 
the learned counsel on both sidos we 
find no adequate ground for dissenting 
from this conclusion. It is plain that on 
account of the dofect in the stump and 
the injury to the hip joint the plaintiff 
cannot use an artificial leg, and that he 
must remain a cripple for the rest of his 
life. Mr. Moti Sagar for the defendant 
contends that if the plaintiff had adopted 
proper precautions and treatment, he 
might have beou in a position to use a 
wooden leg. This contention is based 
upon the evidence of Major Corry, who 
admittedly did not examine the plaintiff, 
and receives no support from other 
medical evidence upon the record. The 
injure! man was taken at once to the 
hospital, admitted as an indoor patient, 
and treated by the Ci vil Surgeon, Colonel 
Melville. He remained in the hospital 
until 20th March when he was dis¬ 
charged. Major Corry himself admits 
that the Civil Surgeon is responsible for 
the treatment of the indoor patients, anl 
that the plaintiff could not have ob¬ 
tained better treatment than Colonel 
Melville.” We consider that the plaintiff 
did everything which a reasonable person 
in his position could be expected to do, 
and we see no substance in the charge of 


contributory negligence. The trial Ju!ge 
finds that the accident was the result of 
the defendant’s negligence, and this 
finding has not been challenged before 
us. The dispute is confined to the 
amount of damages. The plaintiff claimed 
Rs. 20.000 but the Court allowed him 
altogether Rs. 8,500, namely, 2,500 
for pain and interim expenses” and 
Rs. 6,000 for probable diminution of in¬ 
come. Both the parties are dissatisfied 
with this award. The plaintiff has ap¬ 
pealed claiming the full amount, while 
the defendant has preferred cross¬ 
objections asking this Court to reduce the 
amount to Rs. 5,000. The principles, 
which guide the Court in estimating 
damages in a case of this kind, are well 
established and do not admit of any con¬ 
troversy. The injured person is ontitled 
to damages for personal suffering and 
for loss of enjoyment of life, and also to 
actual pecuniary loss resulting to, and 
the expenses reasonably incurred by, 
him. If he is engaged in a profession, 
trade, or other occupation, he must be 
compensated for the probable future loss 
by reason of incapacity or diminished 
capacity to work. 

Now, with reference to the first head 
of damages the facts which emerge from 
the record are that the plaintiff is per¬ 
manently deprived of the use of one leg, 
that he suffered extreme pain during the 
period of five weeks when he was in the 
hospital, aud that he suffered some pain 
even after his discharge from the 
hospital. He is unable to go about with 
the aid of crutches, and stands in Deed of 
a dooli which costs him Rs. 20 per 
month. Having regard to these facts 
and to the loss of enjoyment of life (the 
plaintiff being only 29 at the time 
erf the accident), we are of opinion that 
the amount of Rs. 2,500 allowed by the 
District Judge is inadequate; and though 
it is impossible to arrive at an exact 
figure, wo consider that Rs. 4,000 should 
be regarded as a fair compensation for 
the pain, inconvenience, loss oi enjoy¬ 
ment of life, and the actual pecuniary 
loss caused to him by the wrongful act 
of the defendant. In assessing damages 
arising from the probable loss of future 
income the plaintiff's average earnings 
form the natural basis: Potter v. Metro¬ 
politan Railway Co. (l). At the same 
time ho wever saoh contingencies as the 
(1) L1B73] 28 L. T. 785. . 
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nature of the income, and the likelihood 
of its continuance, and the probable 
duration of the plaintiff’s life, apart from 
the accident must all be considered. 
As pointed out in Phillips v. London 
and South Western Railway Co. (2), the 
Court has to consider what the plaintiff’s 
income would probably have been, how 
Ions that income would probably have 
lasted, and must take into consideration 
all the other contingencies to which the 
profession, trade or other occupation in 
which he is engaged is liable. It must 
be remembered that the damages are 
awarded once for all, and must be given 
on the fairest estimate which can be 
male of what the probable continuance 
of the plaintiff’s income would have 
been. 

Now, the District Judge finds that the 
plaintiff carried on a timber business 
which brought him an income of 
Rs. 1,000 per annum; and that he had 
two rice shops in partnership with his 
three brothers, who formed a joint 
Hindu family with him. The evidence 
with respect to the amount of income 
doe3 not I:ad to any definite conclusion, 
but we think that tho District Judge’s 
finding as to the profit accruing from the 
timber business may bo accepted. The 
learned Judge holds that the total in. 
come of the rice shops was about 
Rs. 3,000 per annum, and that the plain¬ 
tiff’s share would be about Rs. 700. 
Now, it is true that upon a division of 
the income among the brothers the 
plaintiff would be entitled to only one 
fourth of the total income of these shops, 
but it is plain that two of the brothers 
are infants, and are incapable of doing 
any work, and that the profits must be 
attributed to the earning capacity of the 
remaining two brothers. This is a 
matter which the trial Judge has not 
taken into consideration, but it has an 
important bearing upon the earning 
capacity of the plaintiff which has been 
injuriously affected by the acoident. 
It seems to us that a fair estimate of the 
income (including the profits of the 
timber business) attributable to the 
plaintiff should be Rs. 2,500, and not 
1,700 or 1,800 as found by the District 
Judge. 

The law does not require the Court 
[to give the injured party the value 
' of_ an annuity of th e same amount 

(2) [1880] 6 Q. B. D. 78. “ -- 


as his average income for the rest of 
his life. Though the rules governing the 
assessment of damages are simple enough, 
yet tho amount to be awarded in a 
particular case is not capable of any 
mathematical precision. Having regard 
to the earning capacity of the plaintiff 
as stated above, and to the probable 
loss to be sustained by him, we are of 
opinion that the sura allowed by the 
District Judge should be increased by 
Rs. 50 per cent, namely, that the plain¬ 
tiff should get Rs. 9,000 under this head 
of damages. The result is that we ac¬ 
cept the plaintiff’s appeal, and in modi¬ 
fication of tho decree of the lower Court 
we grant him a decree for Rs. 4,000 plus 
Rs. 9,000=Rs. 13,000; but in view of the 
partial success of the plaintiff we leave 
the parties to bear their own costs in 
this Court. The oross-objections are dis¬ 
missed with costs. 

R.M./r.k. Appeal accepted . 
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Scott-Smith, J. 

Ralu —Plaintiff—Appellant. 

v. 

Phalla —Defendant—Respondent. 

Second Appeal No. 2006 of 1918, De¬ 
cided on 31st March 1919, from decree of 
Aidl. Dist. Judge, Hoshiarpur, D/- 10th 
January 1918. 

Compromise—Consideration—Forbearance 
to sue—Some liability must be shown to 
exist or to be reasonably supposed to exist. 

In order that a forbearance to suo should 
amount to a consideration for a compromise, 
some liability must bo shown to cxi6t, or to bo 
reasonably supposed to exist, by tho parties. If 
one of the parties to the compromise has no case 
and knows that ho has none, tho compromise 
would not bo hold binding. [P 216 C 2] 

Fakir Chand —for Appellant. 

Dadruddin —for Respondent. 

Judgment. —A preliminary objeotion 
is raised on behalf of the respondent to 
the effect that the appeal is barred by 
time. It appears that the parties were 
not present when the judgment was pro¬ 
nounced by the lower appellate Court on 
10th January 1918, but a parwana in¬ 
timating the result of • the appeal was 
sent to tho Munsif of Una on 18th Janu¬ 
ary. The Distriot Judge’s letter, which 
has been received in answer toan inquiry 
by this Court, shows that the parwana 
was not received back by the lower 
appellate Court and therefore it is im¬ 
possible to say whether, the Munsif oom- 
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municafced tho result of the appeal to the 
parties or Dot. The appellant has filed 
affidavit to 
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sanc- 
compromise, 


an affidavit to the effect that he only 
received tho intimation of the result of 
the appeal one week before he filed tho 
appeal in this Court. No counter-affi. 
davit is put in by the other side and 
I am therefore of opinion that ’sufficient 
cause has been shown for entertaining 
the present appeal. The facts of this 
case appear sufficiently from the judg- 
mdnt of Mr. Kennaway, District Judge, 
Hoshiarpur, dated 23rd February 1917, 
whereby lie remanded the case for fresh 
trial to the first Court. Briefly the 
facts are that Ralu, plaintiff-appellant, 
by a registered sale deed, dated 10th 
August 1912, sold his mortgage rights in 
three plots of land to Phalla, defendant- 
respondeut. Phalla re.transferred his 
rights in one of the plots to Gangu. 
Subsequently a dispute arose between 
Ralu and Phalla and the mutation was 
rejected, as Ralu said that there was no 
consideration for the sale. Subsequently 
Ralu and Phalla made a compromise and 
on 12th June 1915 mutations were 
tioned giving effect to tho 
by which the transfer of tho plot to 
Gangu was confirmed and the remaining 
two plots were shared half and half by 
Ralu and Phalla. In tho present suit 
Ralu seeks to avoid the transfer entered 
in those mutations and asks for posses¬ 
sion of the whole of plot No. 3 and half 
of the other two plots on the ground 
that there was no consideration for the 
sale or for the compromise. 

Tho first Court held there was no con¬ 
sideration for the original sale which was 
entered into to defraud tho vendor’s 
creditors and that as the vendee acquired 
no rights under the sale which was void 
for want of consideration, the compro¬ 
mise was also without consideration and 
could not he held to bo binding. It 
accordingly decreed the plaintiff’s claim. 
Tho District Judge said that he was 
prepared to agree with the lower Court’s 
findings to the effect that tho sale was 
without consideration, though in the 
latter part of his judgment he says that 
the passing of consideration is doubtful. 
There is however no contention before 
me that consideration for th9 sale passed 
and I may therefore proceed on the 
assumption that there is a concurrent 
finding of fact that the sale was without 
consideration. The District Judge at the 


same time was of opinion that considera¬ 
tion for the compromise consisted in re¬ 
linquishment by the defendant, Phalla 
of part of bis rights in the land, to which 
rights he was entitled qua Ralu by 
virtue of his original sale deed. He goes 
on to say that Phalla forbore to exercise 
his rights, whatever they were, given 
him by that deed, which rights ho was 
then entitled to urge in a Court and had 
urged in the first Court and in that Court, 
and compromising with respondent and 
Gangu, accepted something le3S than those 
rights. This, in the District Judge’s 
opinion, constituted consideration qua 
plaintiff. He quoted the dictum: 

"A forbearance to sue, even for a short time, 
consideration for a promise, although there is 
not waiver or compromise of the right of action. 1 ' 

He accordingly accepted the appeal 
and dismissed the plaintiff’s suit. Plain- 
till has preferred a second appeal to this 
Court, and it is contended that if there 
was no consideration for tho original sale 
tho defendant acquired no rights thereby 
and therefore there was no consideration 
for the compromise. The first Court has 
quoted authority in support of the pro-, 
position that in order that forbearance 1 
should be a consideration, some liability 
must be shown to exist, or to be reason¬ 
ably supposed to exist, by tho parties. 
It says that if one of the parties to the| 
compromise has no case (and Phalla had 
none, as his sale deed was without con¬ 
sideration), and knows that ho has none 
(as Phalla knew), the agreement to com. 
promise would not be hold binding: see 
tho remarks of Cockburn, C. J., in Cal - 
Usher v Bischoffsheim (l). In my opi¬ 
nion the view of tho law put forward by 
the Subordinate Judge is correct. If 
Phalla had no rights and knew he had 
none under the deed of sale (and he had 
none, for it is found that tho deed was 
without consideration), thou he had no 
right to sue and his forbearance to sue 
amounted to nothing at all. Ralu in fact 
received no consideration for agreeing to 
the compromise, which is not binding on 
him. 

I accept the appeal and setting aside 
the order of tho lower appellate Court 
decree plaintiff's suit for the land claimed 
so far as it is in tho possession of Phalla. 
Gangu has not been made a party to this 
appeal and, therefore no decree can be 

(1) [1870] 5 Q. B. 449. 
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passed against him. 
costs to Ralu throughout. 

r.m./r.K. Appeal accepted . 
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Shadi Lal and Wilberforce, JJ. 

F . A. Gregory — Defendant — Appel¬ 
lant. 

v. 

Albert Puech —Plaintiff—Respondent. 

First Appeal No. 749 of 1915, Deci¬ 
ded on 7th December 1918, from order 
of Sub.-Judge, 1st Class, Lahore, D/. 27th 
January 1915. 

(a) Civil P. C. (1908), S. 21—Suit tried in 
wrong Court—No failure of justice—Plea of 
want of jurisdiction cannot be raised in 
appeal. 

Where there has been no failure of justice from 
the trial of a case in a wrong Court, the plea as 
to want of territorial jurisdiction canuob be 
entertained in appeal: A. I . R. 1914 Lah. 395, 
Foil. [P 217 C 2j 

(b) Civil P. C., (1908), O. 6, R. 17-Court 

has wide discretion to amend pleadings— 
Order allowing amendment of plaint will 
not be set aside unless defendant is pre- 
judiccd. 

Order G, R. 17, Civil P. C., confers a vory wide 
discretion upon the Court with respect to the 
amendment of pleadings, and an order allowing 
amendment of a plaint will not be set aside 
whon the amendment has not caused any pre¬ 
judice to the defendant. (P 217 C 21 

(c) Civil P. C.. (1908). O. 20 R. 16-Suit 
for dissolution of partnership—Rendition of 
accounts can be directed only where that 
relief alone would enable claimant to satis¬ 
factorily assert bis legal right. 

Rendition of accounts ran only be directed 
whero the relationship between the parties is 
such that it is the only relief which would en- 
ablo tho olaimant to satisfactorily assert his 
legal right. 

In a suit for dissolution of partnership 
and appointment of a receiver and pay- 
mont to tho plaintiff of his sbaro of the profits, 
it appeared that tho plaintiff had fiuanced tho 
business which the defendant carried on as a 
contractor and that in pursuauce of an agree* 
moot between the parties tho plaintiff waa 
entitled to receive interest at 12 per cent per 
annum on tho amount advanced by him and a 
further sum equal to 2 per cont of the not pro¬ 
fits made by the defendant on every contract 
carried on by him. The defendant also under¬ 
took “to keep full and true accounts of the 
income and expense of the business” and also 
stipulated that the accounts “will bo balanced 
annually and interest charged thoreon”. . 

Held: that under the circumstances and in 
view of O. 20, R. 16, the plaintiff had established 
hla right to a rendition of accounts. [P 218 0 1] 

Obedulla —for Appellant. 

Herbert and Parker— for Respondent. 
Judgment.— This appeal arises out of 
an aofcion whioh, upon the plaint as 
originally framed by the plaintiff, was 


one for dissolution of partnership and 
rendition of accounts. Tho claim was 
resisted by the defendant on various 
grounds. The Subordinate Judge dis¬ 
posed of these pleas by orders passed on 
different dates. The question of jurisdic¬ 
tion was decided in favour of the plain¬ 
tiff on 19th March 1913, bub the conten¬ 
tion urged by the defendant that the 
transaction between the parties did not 
in law amount to partnership was upheld 
on 27th February 1914, and the Court 
holding that no prejudice would hecauaed 
to the defendant by an amendment of the 
plaint directed the plaintiff to amend tho 
plaint in accordance with its decision on 
the issue relating to partnership. Upon 
this requisition being complied with, 
the suit wa9 heard on the merits and 
finally resulted in a decree for the rendi¬ 
tion of accounts, against which the de¬ 
fendant ha9 preferred tho present appeal. 

Mr. Obedulla for tho appellant again 
agitates the question of jurisdiction and 
contends that the cause of action arose 
beyond the territorial limits of the juris¬ 
diction of the trial Court. To this argu¬ 
ment S. 21, Civil P. C., furnishes a 
complete answer. We are unable to dis¬ 
cover any failure of justice resulting from 
tho trial of the suit in tho wrong Court 
(assuming for the sake of argument that 
tho Lahore Court had no jurisdiction to 
entertain the suit): vide Ratti Ram v. 
Kundan Lal (1). The decree cannot 
therefore be impeached upon the ground 
oi the alleged want of jurisdiction. 

Nor do we see any force in tho conten¬ 
tion that the lower Court should not 
have allowed the amendment of plaint. 
The provisions of the present Civil Pro¬ 
cedure, Code, vide O. 6, R. 17, confer a 
very wiciediscretion upon the Court with 
respect to the amendment of pleadings. 
There can be no doubt that the amend¬ 
ment has caused no prejudice to the 
appellant. The cardinal point for deter¬ 
mination is whether the plaintiff is en¬ 
titled to a rendition of accounts. Now, 
it is beyond dispute that he financed 
the business which tho defendant oarried 
on as a contractor, and that in pursuanoo 
of the agreement entered into between 
the parties, the plaintiff was entitled to 
receive interest at 12 per oent per annum 
on the amount advanced by him, and a. 
farther sum equal to 25 per cent of the* 

U) A. I. R. 1914 Lah. 885=26 I. O. 648=8T 
PvB. 191*4 . 


Gregory v. Albert Pdech 
Phaila will pay 



218 Lahore Abdul Rahman v. 

net profits made by the defendant on 
each and every contract carried on by 
him. Moreover the defendant undertook 

to keep full and true accounts of the 
income and expense of the business," and 
a l-° stipulated that the accounts "will 
be balanced annually and interest charged 
thereon/' Mr. Obedulla for the appel¬ 
lant relies upon a Division Bench judg¬ 
ment of this Court in Jowahir Singh v. 
Haria Mai (2) in support of the proposi¬ 
tion that the right to claim a rendition 
of accounts is an unusual form of relief 
and can be granted only in certain speci¬ 
fied cases. We have no quarrel with this 
exposition of law; but that very judg¬ 
ment makes a special reservation in 
favour of trade usage or definite con¬ 
tract between the parties, and rightly 
points out that rendition of accounts is 
only to be claimed when the relation¬ 
ship between the parties is such that it 
is the only relief which would enable the 
claimant to satisfactorily assert his legal 
right. 

Now, we have no hesitation in holding 
that it is impossible for the Court to 
determine the amount due to the plain- 
till without going into the accounts. 
O. 20, R. 16, Civil P. C., provides that 
where it is necessary in order to ascer¬ 
tain the amount of money due to or from 
any party that an account should be 
taken, the Court shall, before passing its 
final decree, pass a preliminary decree 
directing such accounts to be taken as it 
thinks fit. In view of this statutory 
provision and of the terms of the contract 
between the parties, we are of opinion 
that the plaintiff has established his 
right to a rendition of accounts. The 
appeal therefore fails and is dismissed 
•with costs. 

R .M./R. K._ Appeal dismissed. 

(2) [1899] GO P. R. 1899. 
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Abdur Raoof and Petman, JJ. 

Abdul Rahman and others —Judgment- 
Debtors—Appellants. 

v. 

Allah Dakhsh and another — Decree- 
Holders— Respondents. 

Misc. First Appeal No. 2338 of 1015, 
Decided on 18th July 1919, from order 
of Senior Sub-J udge, Gujranwala, D/- 19th 
August 1915. 

Civil P. C. (5 of 1908), S. 144—Mcine pro¬ 
fits— Decree reverted on appeal Successful 
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party is entitled to reititution including 
mesne profits. 

If a decree is reversed in appeal the party 
against whom the decree had been given is en¬ 
titled to have restitution of all that he has been 
deprived of under it including the profits accru¬ 
ing from property the possession of which he 
had been deprived of by the other partv. 

IP 220 Cl] 

Morton and Anant Ram —for Appel¬ 
lants. 

Nanak Chand —for Respondents. 

Judgment. —This'miscellaneous appeal 
has arisen out of the following facts; 
Muhammad Din and others, plaintiffs, 
brought a suit for dissolution of partner¬ 
ship against Nur Din, defendant the an¬ 
cestor of the present respondents to this 
appeal. In para. 1 of the plaint the 
plaintiffs stated that they (the parties) 
contributed funds in ejual shares for the 
purchase of lind in Mauzas Mehdpore 
and Pathanwali. The suit was hotly 
contested between the parties. Eventu¬ 
ally Mr. Makhan Lai, Subordinate Judge, 
passed a decree on 31st May 1901 in the 
following terms: 

“It is ordered that the defendant do pay to 
the plaintiffs Rs. 1.015-15-2, that the plaintiffs 
should also retain the immovable property un¬ 
less the defendant chooses to havo it partitioned 
and take his share in which case he must pay 
them Rs. 5.3GS-2 3.” 

It is alraittel that in consequence of 
this decree the plaintiffs took exclusive 
possession of the share of the defendant 
in Mauzas Mehdpore and Pathanwali 
mentioned above. From this decree Nur 
Din, defendant, appealed to the Chief 
Court which set aside the judgment and 
the decree of the learned Subordinate 
Judge and remanded the case to be tried 
de novo. The order was made on 31st 
May 1906. On 20th October 1906 the 
defendant made an application under 
S. 583. Civil P. C., for restitution praying 
that the possession over his half share in 
the properties in Mehdpore and Pathan¬ 
wali should be restored to him and that 
the plaintiffs should be ordered to pay 
me 3 ne profits. This application was dis¬ 
allowed by Mr. Malan, District Judge, 
on 15th January 1907, on the ground 
that it was premature inasmuch as an 
order under S. 562, Civil P. C., not being 
a decree did not entitle the defendant to 
the benefit of S. 583 of the Code. This 
order was upheld in appeal by Rattigan 
J. t on 31st June 1907. , 

On the case coming back to the original 
Court on remand parties agreed to refer 
their dispute to arbitration. The arbi- 
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trator gave his award * under which a 
large sum was found due to the defendant 
from the plaintiffs. Objections were 
raised by the plaintiffs to the legality of 
the award on various grounds. Sardar 
Gulab Singh set aside the award, decided 
the case on the merits and passed a decree 
on 10th July 1919. Both the parties 
appealed from the decree to the Chief 
Court. The defendant’s appeal raised 
the question whether Sirdar Gulab Singh 
was justified in refusing to pass a decree 
in accordance with the award while the 
plaintiffs attacked the decree on the 
grouud that an inadequate amount had 
been decreed to them. The appeal of the 
defendant was first taken up as it went 
to the root of the case and raised a 
question of principle. It was heard and 
decided by a Division Bench of the Chief 
Court which allowed the defendant’s ap¬ 
peal, set aside the decree of the Subordi¬ 
nate Judge dated 10th July 1909, and 
ordered a decroo to be drawn up in ac¬ 
cordance with the terms of the award 
made by the arbitrator on 22nd October 
•1908. The appeal of the plaintiffs was 
dismissed. The decree of the Chief 
Court was passed on 14th May 1914. In 
the meantime the defendant had again 
applied for restitution. The 'application 
was transferred by the District Judge 
of Rawalpindi to that of Gujranwala 
within whose jurisdiction the property 
claimed was situated. Mr. Harris, the 
District Judge of Gujrauwala, made an 
order on 1st July # 1911 staying further 
proceedings under the application to 15th 
July 1911 at the request of the plainfciffs- 
judgment-debtors, who had made an 
application to the Chief Court for stay 
of execution on 19th June 1911. An 
order was made on 27th July 1911 stay, 
ing the proceedings on condition of the 
plaintiffs giving security for the roesno 
profits to which the defendant may be 
entitled. 

After the decision of the appeal by the 
Chief Court passing a decree according to 
the term9 of the award Allah Bakhsh and 
Khuda Bakhsh, the heirs and legal repre¬ 
sentatives of Nur Din, defendant, on 24th 
March 1915 renewed the application for 
restitution and mesne profits. Para 5 
of ( the application ran in these words: 

“That tho applicants havo ultimately beou 
declared entiled to recover Rs. 11,671-14«0 besides 
the other house property as detallod la the deorco 
of the Chief Court dated 14th May 1914 and 
the plaintiffs’ claim against the applicants has 
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been dismissed on the dissolution of partner¬ 
ship and rendition of account in accordance 
with the award of the arbitrator.” 

Tlii3 application was opposed by the 
plaintiffs judgment-debtors mainly upon 
two grounds, namely, (1) that the appli¬ 
cation purported to bean application for 
the execution of the decree of the Chief 
Court and that unless it was shown that 
the property claimed was given to the 
decres.holders under the decree they 
were not entitled to claim ‘it in execu¬ 
tion cf the deoree and (2) that as no 
mesne profits had been ordered and 
decreed under the above decree the decree- 
holders were not entitled to claim mesne 
profits. Both these plea3 were repelled 
by the learned Senior Subordinate Judge 
of Gujranwala who by his order dated 
19th August 1915, held that the decree- 
holders were entitled to recover by way 
of restitution the two properties Mehd- 
pur and Pathanwali. The learned Senior 
Subordinate Judge further hold on the 
question of mesne pro6ts that tho decree- 
holders were entitled to claim them 
' from the dato of the mutation entry of 
1901. The judgment-debtors have filed 
this appeal in which they reiterate their 
objections taken in the Court below and 
challenge the right of the decroo-holders 
to get back tho possession of the above- 
mentioned property in tho execution 
proceedings and also their right to claim 
mesne pro6ts. The deoroe-hold ers ou 
the other hand have filed a revision, No. 
848 of 1915, in which they claim me9ne 
profits for a longer period commencing 
from the year 1901, when the suit was 
first deoread in favour of the plaintiffs 
authorizing them to retain possession of 
the properties in dispute until payment 
of Rs. 5.363-2-3. 

In our opinion tho appo*l on behalf of 
tho plaintiffs has no foroe. They have 
misunderstood the nature of the appli¬ 
cation by whioh the restitution of the 
land in suit i9 clairaod. Thi9 is notan 
application for the execution of the decree 
of the Chief Court dated 14th May 1914, 
It is substantially an application made 
under S. 144, Civil P. C, or it may bo 
treated as an application asking for the 
revival of the previous applications made 
under S. 583. Civil P, C., tho trial and 
disposal of whioh had been postponed ou 
account of the pendency of the proceed¬ 
ings in the regular suit. Now when the 
suit has been finally disposed of by the 
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judgment of the Chief Court dated 14th 
May 1914, all obstacles have been re¬ 
moved and the docreo-holders are enti¬ 
tled to claim the restitution of their pro¬ 
perty. As regards the rights of the 
decree holders to claim mesne profits it 
has been held in sovoral cases that if a 
decree i9 reversed in appeal the party 
against whom the decree had been given 
i9 entitled to have restitution of all that 
ho has been deprived of under it. The 
Courts have always tried to put the suc¬ 
cessful party into the position in which 
ho ought to have been. In thi9 case 
there is no doubt that the decree-holders 
were deprived of their half share of the 
profits owing to the exclusive possession 
of the successful plaintiffs under the 
decree of 31st May 1901. The decree- 
holders are therefore entitled to all the 
profits of which they have been deprived 
by the plaintiffs-judgment-debtors. The 
appeal of the judgment-debtors in Urn 
view fails and is horoby dismissed with 
costs. 

R. M /R.K. Appeal ditmissed. 
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Shadi Lal, I. 

Amritsar National Banking Co. Ltd .— 
Defendant—Appellant. 

v. 

Fazl llahi —Plaintiff—Respondent. 

Misc. First Appeal No. 2309 of 1918, 
Decided on 13th December 1918, from 
order of Liquidation Judge, Lahore, D/- 
20th May 1918. 

Civil P C. (5 of 1908), S. 11 and O. 8, 

R. 6 — Res judicata — Failure to claim set off 
—Fresh suit to recover amount is not bar¬ 
red. 

Wliero the defendant to a suit for the recovery 
of a sum of money sets up a defence of non liabi¬ 
lity until certain goods deposited by him with 
the plaintiff a3 security aro returned to him, and 
bis defence is accepted, ho is not precluded from 
instituting a suit to recover the qoods, or the 
price thereof. The fact that he omitted to claim 
a set-off in the regular suit brought against him 
would not bar his claim, as he was under no ob¬ 
ligation to avail himself of the right to claim set¬ 
off conferred by 0.8. R. G. [P 230 C 2] 

S. K. Mukerji —for Appellant. 

Abdul Rashid —fer Respondent. 

Judgment.— The respondent Fazl 

llahi, in answer to a suit brought against 
him by the Liquidator of the Amritsar 
National Banking Company, Limited, for 
the recovery of Rs 2,060, set up the de¬ 
fence that ho wa* not liable to pay the 
money until the Bank had returned to 
him i2 boxes of goods placed by him in 


v. Fazl Ilahi (Shadi Lal, J.) ftilgt 

deposit with the Bank by way of secu¬ 
rity, and valued the goods at Rs. 5,574.. 
This defence was accepted by the Court- 
of the Subordinate Judge, Alfahabad, be¬ 
fore whom the suit came up for final ad¬ 
judication, and the claim of the Bank 
was rejected. It is to be observed that 
Fazl Ilahi did not claim a set-off, and* 
consequently no decree could be passed 
in his favour. He has cow asked the li¬ 
quidation Judge to adjudicate upon his 
claim for the recovery of the goods or of 
the price thereof; and the question for 
determination is whether His omission to 
claim set off in the regular suit institu¬ 
ted against him at Allahabad operates as 
a bar to his present claim, Now, Expl. 4 
to S. 11, Civil P. C., lays down that any 
matter which might and ought to have* 
been made the ground of defence or at¬ 
tack in a former suit shall be deemed to 
havo been a matter directly and substan¬ 
tially in issue in such suit. 

A reference to the provisions of 0. 8, 
R. 6, which deal with set off, leaves no 
. doubt that thodefendant may claim a set¬ 
off, and in that case his written statement 
shall he treated as a plaint. But he was 
under no obligation to avail himself of 
the right to claim set off conferred by 
that rule and I cannot therefore hold 
that he is precluded by any law from 1 
claiming tho amount duo to him. The* 
judgment in Sri Gopal v. Pirtlii Singh 
(1) deals with a different set of facts and 
ha9 no relevancy to the point before me. 
In that case, a mortgagee brought an ac¬ 
tion upon his mortgage deed and implead¬ 
ed a prior mortgagee as a defendant to 
the suit. The latter made no defence 
and did not claim to have his prior 
charge redeemed. In a subsequent suit 
brought by him to enforce the prior 
charge their Lordships of the Privy Coun¬ 
cil held that the suit was barred by 
Expl. 11, S. 13,old Civil P. C. It seems to 
me cloar that it was tho duty of the 
prior mortgagee to put forward his mort¬ 
gage as a defence to tho action brought 
by tho puisne mortgage and I do not see 
how the decision in that case can be 
cite 1 to defeat tho claim of tho present 
respondent. I accordingly dismiss the 
appeal with cost9. 

r.m./r.k. Appeal dimissed. 


(1) [1902] 24 All. 429=29 I. A. 118 (P.O.). 
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Petman, J. 

Raj Mal-Bishambar Nath —Plaintiffs 
—Appellants. 

v . 

Diwan Chand and another —Defend¬ 
ants—Respondents. 

Second Appeal No. 2744 of 1918, De¬ 
cided on 2nd May 1919, from decree of 
Di9t. Judge, Gurdaspur, D/- 28th June 
1918. 

Civil P. C. (1908), S. 100-Sole question 
one of fact and inference to be drawn from 
fact—Second appeal does not lie. 

Where the sole question in a case is one of fact 
and the inference to be drawn from facts, a se* 
cond appeal is not competent. [P 222 C 1] 

Govind Das —for Appellants. 

Moti Sagar —for Respondents. 

Judgment. —This is a second appeal 
from the judgment of the District Judge 
of Gurdaspur, dated 28th June 1918. For 
the respondents a preliminary objection 
is raised that no. second appeai lies. 

Mr. Moti Sagar urges that the sole 
questions which arise are ones of fact and 
the inference to be drawn from them, 
The lower appellate Court was not satis¬ 
fied that the plaintiff 's claim had been 
substantiated for the reasons stated by 
him, namely, (hat it was most improb¬ 
able that large sums would have been ad¬ 
vanced without any signature of the bor¬ 
rower, that the fact that Bishambar Da 9 
made no attempt to recover the alleged 
debt cast considerable suspicion on the 
whole caso that the explanation advanced 
by defendants' counsel (though incapable 
of any definite proof) certainly fitted in 
with the fact and that it was easy for 
the receivers to produce false evidence of 
the alleged loans. He also urged that 
the Court was entitled to draw inferences 
from the fact of a suit being pending 
against Bishambar Das for accounts. He 
relied on Pharya Mai v. Ilahi Bakhsh 
U), Durga Chowdhrani v. Jewahir Singh 
Chowdhri (2) and Balkishen v. Rai 
Bahadur (3). Bhagat Govind Das for 
the appellants submitted that a seoond 
appeal lies if evidence is ignored and if 
reliance is placed on evidence or matter 
not on the record. As to the former he 
nrgod that the receivers sent a demand 
for payment to the respondent on 8fch 
September 1916 and the respondent sent 
nc^ reply and that the lower appellate 

J 1 ! U917] 89 P, R. 1917=10 I. 0 772 " * 

(2) [1891] 18 Oal. 28=17 I. A, 12*2 (PA ) 

(8) [1917] 87 I. 0. 489* h 


Court had ignored this fact and should 
have drawn an inference adverse to the 
respondent. Though the notice by the 
receivers is on the record, Bhagat 
Govind Das is unable to indicate how it 
has been proved. I must hold it un¬ 
proved. Further it has Dot been proved 
that no reply was sent. No specific 
ground of appeal with regard to this point 
is set out in the grounds of appeal. 

With regard to the second point it is 
urged that delay in demanding repayment 
is not evidence of the non existence of a 
debt, nor could the lower appellate Court 
legally draw any inference adverse to his 
client from the fact of a suit having been 
instituted against him for accounts. Re¬ 
liance is placed on Nobendra Eishore 
Roy v. Srimati Rahima Banu (4), Ram 
Subhag Chaube v. Kesko Prasad Singh 
(5), Lakhichand Chatrabhuj Marwadi 
v. Lalchand Ganpat Patil (6) and Case 
No. 1564 of 1916 reported as Slier Singh 
v. Dalip Singh (7). Nabe?idra Eishore 
Roy y. Srimati Rahima Banu (4) is not 
in point. In that case the lower appel¬ 
late Court had assumed that certain chit- 
tas were public documents and it was 
therefore impossible for the High Court 
to say how far the lower Court was in¬ 
fluenced by that idea. In Lakhichand 
Chatrabhuj Marwadi v. Lalchand Gan- 
pat Patil (6) the lower Court had in¬ 
ferred from the mere fact that the plain¬ 
tiff detayed bringing his suit that ho 
must have been receiving interest all 
that time and on that calculation it 
reached the conclusion that the debt had 
been fully satisfied. The High Court 
held that the inference in question was 
one nob drawn from any evidence and 
the drawing of it was an error of law 
which could be rectified in second ap. 
peal. But in that case no payment of 
interest had been alleged and the case 
was decided solely on the inference. In 
the present case other facts are relied on 
and-the inference drawn is not analo¬ 
gous. 

In Bam Subhag Chaube v. Eesho Pra¬ 
sad Singh (5) the lower Court had gone 
so far as to hold that though the oral 
evidence did not break down in any way 
it would accept no evidence short of do 
oumentary ev idence of adoption oominn 

(4)(1915] 31 I. 0.696. " - 

(6) (1915] 29 I. 0. 073. 

$ ffii« to a ^' J=t ‘ L °- «*• 
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from the hand of the person who had a 
right to adopt. This ruling does not 
help the appellant. Sher Singh v. Dalip 
Singh (7) is also beside the point. In 
that case the lower appellate Court had 
not referred to or discussed the evidence 
and the judgment consisted of one sen¬ 
tence. The preliminary objection must 
succeed. I dismiss the appeal with costs. 

R.M./r.k, • Appeal dismissed. 

A. I. R. 1919 Lahore 222 (1) 

Shadi Lal and LeRossignol, JJ. 

Kishen Chand and others —Plaintiffs— 
Appellants. 

v. 

Municipal Committee , Amritsar — De¬ 
fendants—Respondents. 

Second Appeal No. 1391 of 1915, De¬ 
cided on 8th July 1918, from decree of 
Diet. Judge, Amritsar, D/- 9th April 
1915. 

fa) Punjab Municipal Act (3 of 1911), S. 47 
—Contract not signed as under S. 47 is not 
binding. 

A contract entered into with a Municipal Com- 
mitteo which is not signed by the president, nor 
by the Vice-President nor by any member of the 
Committee, as required by S. 47, is not binding 
on the Committee. [P 222 C 1 ) 

(b) Registration Act (16 of 1908), S. 17 — 
Deed of release declaring giving up of any 
interest is compulsorily registrable. 

A document which contains a declaration by a 
person that ho holds no title in immovable pro¬ 
perty of Rs. ICO in value requires registration, 
and if it is unregistered, it cannot be received as 
evidence of any transaction affectihg such pro¬ 
perty. [P 222 C 2] 

Sheo Narain and Sohan Lal Kapur 
for Appellants. 

Balwant Iiai —for Respondents. 

Judgment. —In this second appeal the 
first matter for decision is, whether the 
agreement on which the plaintifis rely is 
not binding on the respondent committee, 
and the second whether, being unregis¬ 
tered, it is admissible at all. Now the 
value of the contract, which involved the 
supply by the respondent from time to 
timo of water sufficient to fill a large 
public bathing tank, clearly exceeded 
Rs. 100 and such a contract is not binding 
on the Municipal Committee unless signed 
by the President or Vice President and 
one more member, or, in the event of dele¬ 
gation, by members to whom that func¬ 
tion may have been delegated. In this 
case the contract has been signed by nei¬ 
ther the President nor by the Vice-Presi¬ 
dent nor by any member. The point, 
though raised at a late stage, is a legal 
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one, is patent on the face of the recor^ 
and is fatal to the plaintiffs’ action. Again» 
the agreement which the committee deny 
as admissible contains as unmistakable 
disclaimer by both parties that either has 
any proprietary interest in the immov¬ 
able property referred to in the contraot. 
We find no force in the argument that 
S. 17, Registration Act, does not apply 
where it is doubtful whether any title 
existed in the declarants. The title in 
the tank was not free from dispute, and 
in these circumstances we hold that a 
declaration by a person that he holds no 
title in immovable property of Rs. 100 
in value requires registration and if it is 
unregistered, it cannot be received as evi¬ 
dence of any transaction affecting such 
property. 

For these reasons we dismiss the ap¬ 
peal with costs. 

R.M /r.k. Appeal dismissed . 

A. I. R. 1919 Lahore 222 (2) 

LeRossignol and Wilberforce, JJ. 

Kaju Mal and others —Defendants— 
Appellants. 

v. 

Salig Ram —Plaintiff—Respondent. 

First Appeal No. 1439 of 1915, Deci¬ 
ded on 30th January 1919, from decree 
of Senior Sub-Judge, Kangra, D/- 2bth 
February 1915. 

(a) Punjab Pre-emption Act (1905), 
S. 3 (1) and (2)—Tea factory situated outside 
village is not liable to pre-emption. 

A tea factory built outside the limits of a vil¬ 
lage site is not liable to pre-emption either as 
agricultural land or as village immovable pro¬ 
perty. IP 224 0 2] 

(b) Punjab Pre emption Act (1905), 
S 3 (1) and (2)— Natural forest outside limits 
of village is not liable to pre-emption not 

being agricultural land. 

A stretch of natural forest which docs not lie 
within the village silo is also exempt from pre¬ 
emption, as it is not agricultural land norland 
used for purposes subservient to agriculture. 

[P 224 0 2] 

(c) Punjab Pre-emption Act (1905), 
S. 3 (1) and (2)-Tea garden is agricultural 
land and is liable to pre-emption. 

A garden is a plot of land devotsd to the pro¬ 
duction of herbs, fruits, flowers and vegetables, 
and as tea does not fall under any of these heads, 
a tea garden is not a garden but is agricultural 
land and is liable to pre-emption [P 225 Cl] 

(d) Pre-emption —Suit for—Waiver of right 
—Person entitled to pre-empt congratulating 
purchaser and joining entertainment given 
on occasion—Conduct does not amount to 
waiver. 

Where a person, having a right of pro emption, 
congratulates a vendee upon his purchase and 
joins in an entertainment given by the vendee 
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on that occasion, such conduct does not amount 
to a waiver by that person of his right. 

IP 225 C 1, 2] 

(e) Pre-emption—Suit for—Notification of 
Government restricting right of pre emption 
in certain area has no retrospective effect. 

A notification of the Government restricting 
the right of pre-emption in a certain area cannot 
be regarded as having retrospective effect, so as 
to deprive a person of the right to pre-empt 
which ho possessed prior to the issue of the noti¬ 
fication but which from the date of tbe notifica¬ 
tion is taken away. [P 225 C 2] 

(f) Pre emption—Suit for—Suit for pre¬ 
emption of building uted as factory—Plain¬ 
tiff must also sue for maebinery therein. 

Where a plaintiff claims to assert a right to 
pre-empt a building used as a factory, he is not 
at liborty to omit to sue for the machinery 
therein as these are fixtures and form an integral 
part of the factory. A deliberate exclusion of tbe 
maebinery fixtures would involve a dismissal of 
the suit. (P 227 C 2] 

(g) Pre-emption—Right of—Right is invi¬ 
dious—Person enforcing right must observe 
all restrictions laid down. 

The right of pre-emption is a very invidious 
right which constitutes an invasion of the prin¬ 
ciple of free contract, and tho party who comes 
into Court to enforce that right must be careful 
to observe all the restrictions within which that 
right is hedged. [P 2 27 C 1, 2) 

Beechey, Sanlauam, Sohan Lai and 
Govind Das —for Appellants. 

Muhammad Shafi, Tek Cliand, Brij 
Lai and Mehr Chand — for Respondent. 

Judgment. The property with whioh 
this pre-emption suit is concerned is a 
part of the Gopalpur Tea Estate, which 
was formerly owned by the Kangra Val¬ 
ley Tea Company. In 1912 after some 
dispute between Kaju Mai and Diwan 
Daya Kishon Kaul, who were rival pur¬ 
chasers. the Gopalpur Tea Estate was 
®°‘“ Ka i° Mai, defendant, for 
Rs. 97,000 and on the 1st October of that 
year tho plaintiff, who is a Brahmin agri¬ 
culturist of Jia, instituted the present 
suit for pre-emption of a portion of the 
ostate sold, namely, an area of 10,524 
kanals 8 marlas situate in Mauzas Gopal- 

P u . r ’ . Jia and Dadh Uparla as well as 
buildiDgs situate in Mauza Gopalpur on 
payment of Rs. 60.000 or any other price 
that might be fixed by the Court. The 
residue of the area included in the sale 
W i a 1 mohided in the suit, inasmuch as 
plaintiff had no right of pre-emption in 
respect of those areas but in order to 
meet any objection on the part of the 
vendee that the residue of the tea areas 
by themselves would be of no value fchn 
Plaintiff offered to take over the whole 
of the area sold—an offer whioh was not 
aocepted by the vendee. The Senior 


Subordinate Judge granted the plaintiff a 
decree for possession of the area in suit 
on payment of Rs. 75,000, holding that 
the property in suit wa9 either agricul¬ 
tural land or village immovable property 
within the meaning of S. 3, Pre emption 
Act 2 of 1905, that tho plaintiff had not 
acquiesced in the sale to the vendee to a 
degree that amounted to waiver of his 
right to pre-empt and finally that tho 
plaintiff had from the first included in 
his claim the fixed machinery of the tea 
factory. The defendant vendee has ap 
pealed to this Court and on his behalf 
the points urged before us have been: 

Firstly , that the suit could not pro¬ 
ceed, inasmuch as tho plaintiff excluded 
from his claim the working machinery 
of the factory which must be regarded as 
a fixture; Secondly , that a tea garden is 
not agricultural land; Thirdly , that a 
portion of the area included in the sale 
was a natural forest, namely, the Ban Jia 
forest, which cannot be classed as agri¬ 
cultural land; Fourthly , that the factory 
buildings are not village immovable pro¬ 
perty inasmuch a9 they do not stand on 
tho village site. Fifthly , that the plain- 
tiff had waived his right to pre-empt; 
Sixthly , that by the Punjab Government 
Notification No. 4662, dated 6th March 
1916, the right to pre-empt in tho Kangra 
District had been confined to the lineal 
heirs and collateral heirs of the vendor 
and therefore plaintiff had no right to 
pre-empt; and Finally , that tho Senior 
Subordinate Judge had made a serious 
mistake in calculating the value of tho 
area in suit and that if a deoree in favour 
of plaintiff was to be maintained, the 
price to be paid by him should be not 
le9s than Rs. 85.000. 

We shall deal first with the argument 
that the property in suit is not liable to 
pre-emption, and in this connexion it 
must be borne in mind that the law ap¬ 
plicable to the case is not the present 
Pre-emption A°fc of 1913 but the Punjab 
Aot 2 of 1905, which was the law in force 
at the time of the sale to tbe vendee defen¬ 
dant. Prior to 1905 the law of pre-emp¬ 
tion was contained in Act 4 of 1879 and 
under that Act the right of pre-emption 
extended if the property concerned lay 

r‘ hl “ , a v, " ag .?: fco fche village site, to 
the houses built upon the village site 

and to all lands within the village boun- 

18 n °i oleart hat the right of 
pre-emption nnder that Aot extended to 
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buildings erected upon lands within the 
villago boundary but not on the vil¬ 
lage site, although no doubt the sites 
of such buildings would have been li¬ 
able to pre-emption. In the Act of 
1905 it was laid down that the right of 
pre-emption should mean the right to 
acquire agricultural land or village im¬ 
movable property in cases affecting sales 
in a village, and definitions were given 
in the Act of the terms ‘ agricultural 
land’ ‘and villago immovable property.” 
Agricultural land was defined to be 
“land” as defined in the Punjab Aliena¬ 
tion of Land Act, 1900. whilst village 
immovable property was defined as im- 
movable property within the limits of 
the village site other than agricultural 
land. Now, the definition of land in the 
Punjab Alienation of Land Act, 1900, is 
a s follows: 

“Land’ means land which is not occupied as 
the site of any buildingsiu a town or village and 
is occuiped or let for agricultural purposes or for 
purposes subservient to agriculture or for pasture, 
and includes tho sites of buildings and other 
structures on such land." 

The framers of the Act of 1905 appear 
to have been under the impression that 
the categories “agricultural land” and 
“village immovable property” exhausted 
all possible forms of property in a vil¬ 
lage, i. o., that there could be in a vil¬ 
lage only village immovable property 
and agricultural laud, bub they fail¬ 
ed apparently to perceive that build¬ 
ings erected outside the limits of a 
village site on land not occupied for 
agricultural purposes would not fall 
within either definition. Consequently 
on behalf of the appellant it has beeu 
urged that the factory buildings are ad¬ 
mittedly not within the village site. 
They are not erected on agricultural land 
or on land occupied for purposes subser¬ 
vient to agriculture or for pasture and 
therefore they are not liable to be pre¬ 
empted. For the respondent-plaintiff it has 
been argued that the meaning of “village 
site'* in the Pre-emption Act of 1905 is 
not the village abadi but tho superficial 
area of the whole village including its 
lands. In other words, the contention is 
that in S. 3, sub-S. (2), Punjab Pre-emp¬ 
tion Act of 1905, the exprestion within 
the limits of village site” has been em¬ 
ployed as synoymous with within the 
villago boundary.” If that wore true, it 
would be strange that the legislature 
in 1905 .should have used the term “the 
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in a sense different from 
in which it is used in the Act 
1872 which was at that time 
under revision, and that they should 
have discarded the term “village boun¬ 
dary” which already existed in the Pun¬ 
jab Laws Act of 1872 and was ready to 
their hands. The term “village site’ 1 in 
the Punjab is a very well known expres¬ 
sion of frequent occurrence denoting that 
portion of the village area which is not 
used for agricultural purposes but on 
which the habitations of the villagers 
are placed. 

In the Punjab there are as a rule no 
homesteads as in European countries, 
but from time immemorial, no doubt, for 
purposes of protection, villagers have 
congregated on one central spot within 
the village boundary and have there con¬ 
structed a compact village generally of 
a rectangular or roughly circular shape, 
the doors of the houses of which rarely, 
if ever, open upon the outside wall. The 
legislature in 1905 in defining tho pro¬ 
perty in a village which was pre-empti- 
ble may have made a mistake, but with 
tho intention of the legislature we are 
not concerned. We have to administer 
the law as we find it and in the present 
case we hold that tho factory, whether 
it constitutes a casus omissus or whether 
such property wa9 deliberately excepted 
from the operations of the Act, is not 
liable to pre-emption as village immov¬ 
able property. The next point is whe¬ 
ther the land under the factory can bo 
said to be eraployod for purposes sub¬ 
servient to agriculture. Although fields 
planted with tea bushes are, wo have no 
doubt, fields used for agricultural pur¬ 
poses, we cannot hold that a factory in 
which the produce of those fields is sub¬ 
jected to certain processes which fit it 
for human consumption and the markets 
of the world can bo said to bo subservient 
to agriculture. 

The building or land can be correctly 
said to be subservient to agriculture 
when it directly promotes agriculture, 
e. g., a building in whioh agricultural 
cattle or agricultural implements or 
stores are sheltered is directly sub-ser¬ 
vient to agriculture because the property 
it shelters is used in the actual operations 
of agriculture; but a tea factory merely 
deals with the product of agriculture and 
is no more subservient to the production 
of tea than a whisky distillery in Aber- 
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of 



Lahore 225 


1919 


Kaju Mal v. Salig Ram 


deen is subservient 'to agriculture, say, in 
Canada which produces the barley from 
which the whisky is distilled. From 
this it follows that the factory wo are 
now dealing with i9 not pre emptible either 
as agricultural ! in i or as village immo¬ 
vable property. It is true that inter¬ 
mingled with the other factory building 
there must be some huts used by the 
labourers who actually work in the tea 
fields or garden; but the point has nob 
been urged before us, nor is thore any¬ 
thing o-i the record to indicate which of 
the buildings included iuthesuit are fac¬ 
tory huildiugs proper and which are the 
buildings inhabited by the workers on the 
land, and we are unablo to discriminate 
between the two categories. Included in 
the area in 9uit i9 a stretch of natural 
forest land known as Ban Jia. That area 
also we hold to bo exempt from pre-emp¬ 
tion, for it does not lie within the village 
site and it is not agricultural land nor 
land used for purposes subservient to 
agriculture or for pasture. It is forest 
land and the wood derived from it, it is 
admitted before us, has been used by the 
factory for fuel an 1 for the manufacture 
pf tea chests, whilst a small portion of 
its area consists of a slate quarry. With 
regard to the fields in suit in which tea 
is grown, it ha3 been argued on behalf of 
the appellants that they are nob agricul¬ 
tural land inasmuch as tea is grown not 
in fields but in a girden, but wo do not 
think that because in general parlance a 
tea plantation is generally spoken of as a 
tea garden, it is not therefore agricultural 
land. 

A tea garden is strictly speaking, not a 
garden, for a garden is a plot of land 
devoted to the production of herbs, flow¬ 
ers, fruits and vegetables, and tea falls 
under none of these heads. The term 
agricultural land" is used in the Act of 
190-5 in its widest sense to denote all 
land which is tilled. Consequently if 
the plaintiff is to succeed, from his dec¬ 
ree wo must excise the factory buildings 
and the land under , them and also the 
Ban Jia s forest. The appellants conten¬ 
tion that the plaintiff waived his ri«ht 
'to pre-empt was dealt with before ° U9 
very briefly and lukewarmly and the 
arguments adduced amounted at most 
»h is .hat t b„ pUioHff h„ d co n “a?u7»M 
the vendee upon his purchase and had 
joined in the entertainment whioh the 
vendee gave on that oooasion, and 
1919 L/29 & 80 


we 


have no difficulty in agreeing with the 
Court below that this conduct on the 
part of the plaintiff docs not amount to; 
waiver. The next point was with refe-j 
rence to the Punjab Government Notifi¬ 
cation No. 4662, dated 6th March 1916, 
which, it was urged, had a retrospective 
effect. In support of this counsel refer, 
red to Biihan Sitigh v. Gavda Singh 
(11. That ruling was to the effect that 
a notification modifying the law of pre. 
eruption, published after the date of the 
sale on which the right of pre emptor 
accrued, annihilated that right. With 
all dofference we are unable to follow that 
ruling, which not only attributes to a 
notification greater force than to a repea¬ 
ling Act. but proceeds upon the principle 
that in the absence of a provision to the 
contrary a notification has retroactivity. 
The next point taken was that in calcu¬ 
lating the value of the property decreed, 
the learned Senior Subordinate Judge 
committal a serious mistake by failing to 
observe that the Lahla and Chachian 
lands for which the plaintiff did not sue 
are very inferior lands, further, that in 
miking his calculations the Senior Sub¬ 
ordinate Judge had compared the tea 
lands in suit with the whole of the land 
excluded from the suit which comprised 
a largo area of banjar qadim or waste 
land. The Senior Subordinate Judge 
appears to have had considerable difficul¬ 
ty in deciding this question, for we note 
that this decision is based mainly on con¬ 
jecture and we are surprised that ha did 
not adopt the method of comparing the 
revenue assessed on the areas included 
in the suit and that on the area excluded 
from it. In this respect this Court 
has received very littlo aid from 
counsel; the respondent however express¬ 
ed his indiffarenoo if the price to bo 
paid by the plaintiff were enhanced from 
Rs. 75,000 to Rs. 77.000, whilst the ap¬ 
pellant pressed for Rs. 85.000. 

After exolusion of the Bin Jia forest 
we find that ths land in suit is as nearly 
as possible 2/3rds of the whole area sold 
whilst the residue is of course l/3rd, but 
it will be observed that whilst the waste 
in the area in suit is only 1,180 kanal 3 , 
in tho area not in suit it amounts to 
1,860 kanals. It is unfortunate that wo 
do not know the assessment of the areas 
not comprised in the suit, but we do nob 
think we should remand on that aooount 
(i) [191‘J] 10 P- B, 1913=161, 0, 959. 
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only. The appraisement of buildings and 
machinery at Rs. 17,000 and of the Ban 
Jia forest at Rs. 14,000 has not been 
challenged in this Court, so that Rupees 
66,000 as decided by the trial Court may 
be taken as the price of the lands sold, 
and if the 2/3rd and l/3rd proportion be 
applied, the price payable by plaintiff 
will be Rs. 41,000 but whilst retaining 
that proportion as a rough guide, we 
think that there should ho some enhance¬ 
ment in view of the unrebutted evidence 
that the Lahla and Chachian tea lands 
are inferior, of the fact that the waste 
in the excluded area instead of being in 
the proportion of 1 to 2, is in the pro¬ 
portion of about 1 1/2 to 1, and of the 
principle that nothing should bo pre¬ 
sumed in favour of the pre omptor, and 
we hold that Rs. 49,000 is a fair price 
for the lands in suit. The last point in 
the case is whether the plaintiff's suit 
deserves to fail because Jio refused to sue 
for the pieces of machinery which were 
fixtures in the factory, although ho as¬ 
serted a right to pre empt the factory 
and therefore failed to claim the whole 
bargain up to the limit of his right to 
pre-empt. In this connexion it will bo 
necessary to refer to the plaint and 
pleadings in the case. The plaint opens 
with a table giving the areas of the lands 
in suit and under items 13 and 14 are 
shown two engine houses and the ques¬ 
tion for decision is, whether in suing for 
those engine houses the plaintiff intended 
to sue for the engines and machinery set 
up in them. In Cl. 2 (a) of the plaint 
the property in suit is described a3 situ¬ 
ated in certain villages and its detail is 
said to be given in certain lists. In Cl. 2 
(b) of the plaint it was alleged that the 
above property mentioned in Cl. 2 (a) as 
also machinery, implements and other 
moveable articles were the property of 
the vendor. In Cl. 2 (g) of the plaint the 
plaintiff alleges that he has no right of 
pre-emption in respect of tho whole pro¬ 
perty, but that he has such a right in 
respect of the property mentioned in 
Cl. (a) which he valued at Rs. 50,000. 
The plaint then proceeds:— 

“Tho remaining property of tho villages Cka- 
chin and Lahla, as also machinery, implements, 
goods tea and other moveable articles at villages 
Gopalpur, Jia and Dadh Uparla, in respect of 
which tho plaintiff has not got a right of pre¬ 
emption, aro worth Rs. 4/,000. 

From tho plaint then it is clear that 
the plaintiff excepted from his claim 
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machinery and implements on the ground 
that he had no right of pre-emption in 
respect of them. This plaint was pre¬ 
sented to tho Court on l9t of October 
1912. At p. 236 of tho paper-book will 
be found the preliminary objections filed 
by the vendee dated 4th of January 1913. 

On that date in tho presence of the 
plaintiff the vendee protested that as the 
plaintiff did not claim the machinery 
which was set up in the houses, his suit 
for a pirt of the property sold could nob 
proceed. Neither on that date nor on 
6th of January did the plaintiff take any 
steps to meet his objection. Again on 
22nd of January 1913 the vendee defen¬ 
dant filed full pleas, in which ho urged 
that the machinery fixtures had not been 
included in the suit. Again on 8th of 
February other defendants in the case 
put in the same objection in tho presence 
of the plaintiff s agent and pleaders, and 
on that date issues were struck by the 
Court and from those issues it appears 
that even on that date the parties were 
still at issue on the point whether machi¬ 
nery should be included in tho value of 
the houses, for an issue in that sense was 
struck and the onus placed on the defen¬ 
dant. Not only that, but another issue, 7, 
was struck a9 to the market-value of the 
houses in suit. Tho 15th of March was 
fixed for evidence on these issues, but 
nothing was done on that day and the 
28th of April was tho dato to which the 
hearing was adjourned. On that ad¬ 
journed date however nothing was done 
except that the words “with machinery” 
were interpolated in issue No. 7, so that 
tho issue then ran: 

"what is the market valuo of the houses with 
machinery in suit?*' 

Even at that stage, however, the plaintiff 
was anxious to avoid the decision of the 
issue whether the machinery should be 
included in tho value of the houses and 
on 1st May 1913 he presented an applica¬ 
tion to the Court requesting that issue 
No. 8 should be struck out, inasmuch as 
it was alleged to be unnecessary. It was 
obviously not unnecessary, for oven 
though the Court knew the value of the 
houses with machinery in suit, it would 
still have to determine whether the 
value of the machinery was to be exclud¬ 
ed in determining the price to bo paid by 
plaintiff. On 3Uth May no evidence was 
taken, but on 25th June another protest 
had been put in on behalf of minor de- 
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fondants with regard to the omission 
of plaintiff to sue for the machinery 
which was a fixture. The 12th July was 
then fixed for evidence, whereupon on 
behalf of the plaintiff his Counsel assert¬ 
ed that the machinery and implements 
which were excluded from the suit were 
a heap of old machinery lying near the 
godown and it was further stated that 
the fixture machinery had been from the 
first included in the plaint, but even if 
the Court held that the plaint did not 
include the working machinery, the suit 
was still pressed for the land and houses 
without machinery. No application on 
behalf of the plaintiff wa9 made to 
ameud the plaint and the suit proceeded 
on the original plaint. 

Now, the question which we have to 
decide is whether the plaintiff from the 
outset was suing for the fixture machi¬ 
nery and even if he was not whether that 
circumstance should he held fatal to his 
claim. On behalf of the appellant ven¬ 
dee it is urged that the omission to sue 
for the machinery was deliberate because 
the plaintiff was not anxious to purchase 
second hand machinery and because ho 
hoped, if successful, to purchase it for a 
song, knowing that the defendant would 
find it more profitable to part with 
it at a loss rather than to take it 
down and remove it. For the respon¬ 
dent-plaintiff it is urged that the value 
of the machinery was so small an item 
(it ha9 been valued at Rs. 5,000) that it 
is incredible that the plaintiff would 
have deliberately omitted it; that if he 
did omit through inadvertence or mistake 
of law, he had declared his intentions in 
time and his original mistake had been 
cured. With regard to the explanation 
given by plaintiff’s Counsel on 12th July 
1913, we are of the opinion that the 
statement that the machinery excluded 
from the suit was a heap of old rubbish 
was quite incorrect. It is true that there 
was some discarded machinery lying out¬ 
side the factory, but that machinery was 
not mentioned in the deed of sale and it 
is obvious from the whole wording of the 
plaint that that discarded machinery was 
not the machinery referred in Ols. 2 

• , 2 8 oi fche p,aiofc - Now the 

right of pre-emption is a very invidious 
right which constitutes an invasion of 
the principle of free contract, and the 
party who comes into Court to enforce 
that right must be oareful to observe all 


the restrictions within which that right 
is hedged. We need not go to fche length 
of assuming that the plot ascribe! by fche 
appellant’s Counsel to the plaintiff is 
true, but it seern3 to us that plaintiff’s 
Counsel in drawing up the plaint made a 
mistake of law in supposing that his 
client wa3 entitled to sue for the faotory 
and at the same tims exclude the machi¬ 
nery fixtures. It is sufficient for us to 
say that the machinery fixed in the 
houses was deliberately excluded from 
the plaint probably under the mistaken 
notion that it was no integral part of the 
factory and as the plaint was never 
subsequently amended, it was defective. 

Had the plaintiff honestly recognized his 
mistake, and admitted that he had omit¬ 
ted to sue for the machinery and had he 
prayed to amend, this concession might 
well have been granted to him but we do 
not think he should have been allowed 
to succeed on a plaint which excludes the 
machinery, on a false allegation that the 
machinery was included ab initio in the 
claim. Had then the first Court dis¬ 
missed the suit on the preliminary 
ground that plaintiff alleged in his plaint 
a right to sue for the factory but refused 
to include the machinery in his suit that 
order of dismissal would have boon justi¬ 
fied. As however we hold that the 
plaintiff had no right at all to sue for the 
factory, we do not think it would bo 
right to dismiss the suit on that ground 
at this stage, though the matter is one to 
bo borne in mind when co9t9 are being 
allotted. In view of fche foregoing we 
accept the appeal and modify the lower 
Court’s decree by decreeing to plaintiff 
the properties in suit, less the factory 
buildings and compound and fche Ban Jia 
forest, on payment into Court within 
two months of Rs. 49,000. If Rs. 49,000 
are paid as above provided, parties shall 
bear their own costs throughout if not 
the suit shall stand dismissel with costs 
throughout. 

R m./r.k. Appeal Partly accepted. 
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Broadway, J. 

Shankar Sahai —Complainant—Peti- 


Eviperoi '—Opposite Party. 

Criminal Revo. No. 959 of 1918, De- 
oided on 30th October 1918, from order 
of Sub- Judge, Sahapur, D/l 12-8-1918 
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Criminal P. C. (1898), S. 250-Trial under 
Ss. 467 and 406, I. P. C.—In trial under 

5. 467 no compensation could be awarded 
by Magistrate exercising powers under S. 30, 
Criminal P. C. and in trial under S. 406 
compensation of more than Rs. 50 cannot be 
awarded. 

In discharging a person accused of offcncc3 
nuder Ss. 4C6 aDd 407, Penal Cede, the Magis¬ 
trate. with powers uuder S. 3C, Criminal P. C., 
directed the complainant to pay to the accused 
Rs. 10U as compensation : 

Held : that in respect of the ofTcoco under 

6. 407, uhich was triable by a Court of Session, 
the Magistrate had no jurisdiction to award 
Condensation, and that in legard to the off.*nco 
under S. 4< 6 the amount of compensation could 
not exceed Rs. 60 under S. 250. [P 228 C 1, 2] 

Hard Chand — for Petitioner. 

Grounds.—Tho applicant Shankar 
Sahai lodged a complaint against Gian 
Chan 1 under Ss. *10G and 467, Penal Code, 
and the District Magistrate, having in 
view tho fact that S 467 was triable by 
the Court of Session, made it over to 
Khan Sadullah Khan, a S. 30 Magistrate. 
The said Magistrate held an enquiry into 
the case and discharged Gian Chand, 
holding that the charge brought by 
Shankar Sahai was malicious and vexa¬ 
tious. lie cilled upon tho latter to show 
cause w hy he should not he made to pay 
compensation to the former. Shaokar 
Sahai's explanation having b^en con¬ 
sidered unsatisfactory, the Magistrate 
ordered him to pay Rs. 100 to Gian 
Chand. In awarding this compensation 
the Magistrate has acted under S. 250, 
Criminal P. C. Shankar Sahai has put 
in this application for revising the Magis¬ 
trate’s order. He says that on the merits 
his complaint w as bona fide and that legally 
the Magistrate's order for compensation 
is defective inasmuch as he, as a S. 30 
Magistrate, could not have recouise to 
S. 250, Criminal P. C. 

The counsel of the parties have argued 
the case before me. So far as the merits 
are concerned, I think the Magistrate 
was quite justified in dismissing the com¬ 
plaint. But I do not see that his order 
for compensation of Rs. 100 is at all 
correct. S. 250, Criminal P. C., does 
not provide for compensation exceeding 
Rs. 50. For lodging a complaint under 
IS. 467, Penal Code, which is triable by a 
Court of Session, the Magistrate could 
award no compensation whatever, vide 
Crown v. Flnmir Chand (l) and Crown v. 
Oadu (2). He was. of course, justified J*) 

—nr-riuovl 14 V. K. 1902 Cr” 

(2) tl902] 2G P. R. 19C2 Cr. 
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take an action under S. 250, Criminal 
P. C., so far as S. 406, Penal Code, noted 
in the complaint was concerned, hut in 
that case too the amount awarded should 
not have exceeded Rs. 50. This is no 
doubt an illegality which should be set 
light. Under tho provisions of S. 438, 
Criminal P. C.. the matter is reported to 
the Hou’ble Judges for such orders a 9 
they may deem fit. The records of the 
case are submitted herewith. 

Order—Agreeing with the reference 
of the Sessions Judge I alter the com¬ 
pensation payable to the sum of Rs. 50 
only. 

R.M./r.ic. Petition accepted . 

A. I. R. 1919 Lahore 228 
Rattigan, C. J. 

Bliana and others —Plaintiffs—Appel¬ 
lants. 

v. 

Bela Singh and others —Defendants— 
Respondents. 

Second Appeal No. 1150 of 1916, Deci¬ 
ded on 31st May 1918, from decree of Dist. 
Judge. Jullundur. D/ 4th February 1916. 

Contract Act (1872), S. 13 —Contract of 
exchange by minor i* void—Transfer of Pro¬ 
perty Act (1882), S. 6. 

A contract of exchange of land made by a minor 
is void and as such cannot possibly be ratified in 
law. [P 229 0 1] 

Badruddin Kureshi —for Appellants. 

Brij Lai —for Respondents. 

Judgment —It appears that on 6th 
December 1913 and 10th December 1913 
Bhana, plaintiff 1, who was then himself 
a minor, aged 17, acting on behalf of him¬ 
self and purporting to act as tho guar¬ 
dian of his minor brothers, effected cer¬ 
tain exchanges of lands with the defen¬ 
dants. Mutations followed and it is stated 
that at the mutation, which took place 
on 26th June 3 914. when Bhana had at¬ 
tained the age of majority, Mb. Rami, tho 
mother of the plaintiffs, was also present 
and that both she and Bhana ratified the 
transactions that had already taken place. 
Plaintiffs, who are Bhana himself and 
his two minor brothers, have now* sued 
for possession of tho land originally be¬ 
longing to them, and ask to have the par¬ 
ties restored to the status quo. The first 
Court held that tho transactions effected 
by Bhana were void, that the exchanges 
were not beneficial to the minors and 
that the defendants, who had built on 
the land in defiance of an injunction 
from the Court, were not entitled to any 
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compensation for their buildings. He 
accordingly granted plaintiffs the decree 
for which they prayed. On appeal the 
District Julge reversed the decree and 
dismissed the plaintiffs’ suit with costs 
throughout. 

The grounds upon which the learned 
District Judge based hi9 judgment were 
that Bhana at the time of the transac¬ 
tions was “quite old enough to know 
what wa9 to his advantage and to that of 
his younger brothers,” and that the 
latter were represented at the second 
mutation by their mother, and further 
that the exchanges had been beneficial to 
the plaintiffs who had received chahi land 
in lieu of banjar qadira. Plaintiffs have 
preferred a further appeal to this Court 
and in njy opinion their appeal mu9t suc¬ 
ceed. The contract of exchange made by 
Bhana, a minor, was void, and as such 
could not possibly be ratified in law (see 
Pollockand Mulla’s Contract Act, Edn. 3. 
pp. 56 and 58). The authority relied on 
by the District Judge, namely, Roy v. 
Thakur Ram Jiioan Singh (l) is not in 
point. In that case it was held that a 
person who at the time of contracting 
wa9 under a disability under the provi¬ 
sions of the Chota Nagpur Encumbered 
Estates Act, 6 of 1876, but was at the 
point of emerging from that disability 
could ratify his contract after the disabi¬ 
lity had ceased. That case was thus de¬ 
cided with reference to its own particu¬ 
lar facts and to the provisions of the Act 
referred to. The disability was one under 
the terms of that Act, aud not adisabi- 
lity due to minority. On the other hand 
wo have now the authority of their 
Lordships of the Privy Council for the 
proposition that the contraot by a minor 
is not merely voidable, but is wholly 
void sea Mohori Bibee v. Dharmodas 
Ghose (2). Such being the case, it was 
not competent either to Bhana or to Mt. 
Bami to ratify an act which from its 
very inception had no legal force. 

I accordingly aocept the appeal and 
setting aside the order of the District 
Judge I remand the appeal to the Court 
below for determination of the question 
whether any compensation is due to de-• 
fendants for the building erected by 
them. The question was put in issue 
(issue 6) and decided against defendants 
by the first Court, but it was raised W 

Tl) [19061 83 Cal. 368. --- 

(2) [1909] 80 CM. 639=80 I. A. 114 (P. 0.). 


fore the lower appellate Court in the de¬ 
fendants’ seventh ground of appeal and 
upon the view I take of plaintiffs’ right to 
have the exchanges set aside, it must be 
considered and decided by the District 
Judge. I accordingly direct that the re¬ 
cord be returned to the Court of the 
District Judge for final determination of 
defendants’ appeal in accordance with 
law and subject to the foregoing remarks. 
I leave it to the District Judge to deal 
with the question of costs. 

R.m./r.k. Appeal accepted . 
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Broadway, J. 

Ahsan Ali —Convict—Petitioner. 

v. 

Emperor—Opposite Tarty. 

Criminal Rovn. No. 815 of 1918, De¬ 
cided on 11th September 1918 .from order 
of Sess. Judge, Montgomery, D/- 2nd 
July 1918. 

Penal Code (1860h S. 223-Negligence of 
accused must be established, and also that 
escape was natural and probable cause of 
bis negligence. 

Before a person can be convicted under S. 223 
it must bo shown Lot only that be was guilty of 
negligence but that the escapo was at least tho 
natural and probable conscquonco of his negli¬ 
gence. 

Accused a jail warder wa9 plncod in charge of a 
gang of prisoners and eont of! to do agricultural 
works. Contrary to his orders ho permitted a 
convict warder to take two of tho convicts to tho 
cemetery to water the trees thero. Tho cemetery 
was at fomo distance and not within sight no* 
did tho accused attempt to patrol in that direo- 
tiou. Owing to the nogligenco of tho convict 
warder one of tho convicts escaped; 

Held : that tho accused was guiltv of an 
offence under S. 229. [P 280 0 1] 

Ram Lai —for Petitioner. 

Mul Chand —for tho Crown. 

Judgment.— Ahsan Ali, sod of Najib 
Khan, has been convicted of an offence 
under S. 223, I. P. C., and sontenood to 
six months' simple imprisonment. Hia 
appeal to the Sessions Court having been 
rejected lie has moved this Court on the 
revision side and on his behalf I have 
heard Mr..Ram Lai, while Mr. Mul Chand 
has addressed me on behalf of the Crown. 
The facts are simple and are as follows : 
Ahsan Ali, who was a wardor in the 
Montgomery Jail, was placed in oharge 
of a gang of prisoners and sent off to do 
agricultural work. The ga D g consisted 
of 15 prisoners and seven convict 
warders. Among them was Labh Singh, 
a convict warder, and Tagia or Tagra, a 
convict. Under the rules (Jail Manual 
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„R. 386-11) it was the duty of Ahsan Ali 
to so place the gang that the convicts 
while working were within sight of his 
convict warders or himself and further 
ho was bound to patrol from time to time 
in case any were not *in his own view. 
He however permitted Labh Singh to 
take Tagia and another convict named 
bazla to the cemetery in order to water the 
trees there. This cemetery was at some 
distance and net within sight, nor ap¬ 
parently did Ahsan Ali attempt to patrol 
in that direction. Under the rules, it 
was urged when a convict or convicts are 
sent away on any special work it is suffi¬ 
cient to send them in charge of a con¬ 
vict warder. To this extent it is clear 
Ahsan Ali complied with the rules, as 
Labli Singh was in charge of Tagia and 
I’azla. Labh Singh, however insteid of 
keeping his eye on his convicts acted 
negligently and Tagia made off. For this 
escape Labh Singh and * Ahsan Ali have 
both been held responsible and punished 
under S. 223, I. P. C. Labh Singh did 
not appeal and the question now is whe- 
ther the conviction of Ahsan Ali is war¬ 
ranted. lie has been found to havo been 
guilty of negligence in that he allowed 
Labh Singh and the two convicts to 
separate from his gang and go to the 
cemetery, though he had had no orders 
to do anything in that place. His gang 
was the “agricultural” gang and it was his 
duty to see that the convicts were em¬ 
ployed on that work. 

His explanation is that after ho had 
taken his gang out to work Labh Singh 
asked for men to ho sent to the cemetery. 
Ho refused as the jailor had not said any¬ 
thing about the cemetory. A gang had 
however been at work there some 10 
days previously repairing the walls and 
watering the trees and when Labh Singh 
said that the jailor had told him that the 
trees were to be watered he believed him 
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eight. There can he no doubt that he 
acted negligently, that is without due 
care and caution when he accepted Labh 
Singh’s assertion without any attempt at 
verifying his statement by reference to 
the jailor. It was however urged by Mr. 
Ram Lai that the escape of Tagia was too 
remote a consequence of the petitioner’s 
act and my attention wa9 drawn to Dis- 
trict Magistrate of Nell^re, In re (1) and 
Durgo Prasad v. Emperor (2). In Dis- 
trict Magistrate of Nellore t In re (l) 
it was found that contrary to the 
orders of the Magistrate a prisoner wa9 
marched after sunset and rescued in con¬ 
sequence. The negligence lay in mar¬ 
ching the prisoner after sunset in con¬ 
travention of the Magistrate’s direc¬ 
tions and it was held by the Madras 
High Court that as there was no evidence 
that there was any reason to expect that 
any attempt would be male at a rescue 
no offence under S. 223, I. P. C., had 
been made out. 

I do not think that this case can afford 
the petitioner any assistance, for here 
there is no question of a rescue. In 
Durga Prasad v. Emperor (2) it was held 
by the Allahabad High Court that before 
a person can ho convicted under S. 223, 
I. P. C., it must be shown not only that 
ho was guilty of negligence hut that the 
escape was at least the natural and pro¬ 
bable consequeuce of his uegligenco. In 
this view I agree. The facts of that case 
were those: A police olfiser in charge of 
a thana had been ordered to send certain 
prisoners.to a certain place. He went 
out on some other work leaving orders 
with Head Constable to send the pri¬ 
soners off. The Head Constable complied 
but the prisoners escaped from the 
custody of those 9ent in charge of them. 
It was sought to hold the officer in charge 
of the thana criminally responsible for 
the escape. There se6m9 to be no doubt 


and sent the men as stated above. As a 
matter of fact the jailor denies having 
given such orders to Labh Singh. It is 
clear that in allowing Labh Singh to 
take the two convicts to the cemetery 
Ahsan Ali acted against his orders which 
wore to take his gang for agricultural 
work. It is also fairly clear that he did 
this relying on Labh Singh’s statement. 
Further there is no suggestion that ho 
ever attempted to patrol in the direction 
of the cemetery which was too distant 
to permit him to keep the three men in 


that he could not be so held. Mr. Ram 
Lai contended that the position of his 
client is similar to that of the police officer 
inasmuch a9 he had placed Labh Singh in 
charge of Tagia. I do not however 
think that his contention is correct, for in 
the present case Ahsan Ali was negligent 
in allowing Labh Singh’s party to go to 
the cemetery and was further negligent in 
that he made no attempt to supervise 
them in any way. Even assuming 

TlTTl909F10 Cr.TT. J.”293=3 1. O. 460. 

(2) [1910) 11 Cr. L. J. 47S=7 I. C. 411. 
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that his first act of negligence was too 
remote it seems to me bis further negli¬ 
gence must be regarded as connected with 
the escape sufficiently closely to warrant 
his conviction under S. 223, I. P. G. 
Mr. Mul Chand referred me to Ghulam 
Ali v. Empress (3), but the facts of that 
case are very different and it cannot 
afford any assistance. The question of 
sentence remains—it seotns to me that 
six months is too heavy a punishment in 
the circumstances of the case. 

There can be no doubt that Ahsan Ali 
acted in an honest belief that Labh 
Singh’s statement waa true. The fact 
that till recently Labh Singh had been 
working at the cemetery lent colour to 
the statement and I consider that these 
circumstances mitigate bis offence. I 
consider that a sentence of three months’ 
simple imprisonment will meet the case 
and as he has already undergone that 
term approximately, I reduce the sen¬ 
tence bo that already undergone and direct 
his release. 

RtM./ R K.__ Se ntence reduced . 

(3) [1884] x9 P. R. 1888 Cr. 
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Scott.Simth and Dcndas, JJ. 

Sri Ham —Defendant—Appellant. 
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P. 0., directing that an agreement to 
refer to arbitrators be filed in Court. 
The agreement is printed at pp. 3 to 6 of 
the paper book. Rai Moti Sagar on be¬ 
half of the defendant appellant has raised 
four points in arguing the appeal: (1) 
That one of the arbitrators Lala Mul 
Chand named in the agreement having 
deelinod to act, the agreement cannot be 
made a rule of Court; (2) that the 
award was to be given within a month of 
the arbitrators entering upon the re¬ 
ference [Cl. 6 (ii) (b) of the agreement 
and that as it was not filed within that 
time, the agreement lias become in¬ 
operative: (3) that plaintiff-respondent 
has not carried out the stipulation en¬ 
tered iu Cl. (3) of the agreement, and 
therefore is not entitled to ask that it 
should be filed in Court; (4) that the 
letters of the 12th and 13th June (pp. 8 
—11 of the paper.book) should in any 
case be filed aloug with the agreement. 

In support of the first point counsel 
relies upon Mohan Lai v. Damodar Das 
(l), which followed the case reported as 
Ma Ba O v. Manny P Lan (2). It was 
held thero that an agreement to refer the 
matter in dispute to several speoified arbi¬ 
trators becomes incapable of performance 
when one of those arbitrators dies, and 


v. 

K. Sorabji —Plaintiff—Respondent. 
Misc. First Appeal No. 818 of 1917, 
Decided on 3rd May 1919, from order of 
Sr. Sub.-Judge, Lahore, D/- 1st March 
1917. 


(a) Civil p. c. (1908), Sch. 2, Para. 17- 
Agreement to refer—Refusal of one arbi¬ 
trator to act—Provision authorising appoint- 
mentof another—Agreement is not incapable 
of performance. 

An Agreement to refor a dispute to arbitration 
dooa not becomo incapable of performance by tho 
refusal of one of tho Arbitrators to act, where 
thero is a distinct provision authorising a party 
to appoint another arbitrator in his place. 44 
I. G. 8G6, Dist. [p 23 0 2] 

(b) Civil P. C. (1908), Sch. 2, para. 17- 
Failure of arbitrators to give award within 
specified time—Agreement can be filed in 
Court. 

The mere fact that the award is not given 
within a specified time is not a sufficient roason 
for refusing to file the agreement in Court, spe¬ 
cially whore thero is a provision in tho agree¬ 
ment allowing an extension of time. [P 282 0 1] 

Moti Sagar —for Appellant. 

Shamair Ohand and Bhagat Qovind 
Das —for Respondent. 

Judgment. This is an appeal from 
an order of the Senior Subordinate Judge 
of Lahore under 01. (17), Soh. 2, Civil 


if such death takes place before an ap¬ 
plication is made under Cl. 17, Soh. 2, 
Civil P. C., this is sufficient reason for 
refusing to file tho agreement in Court 
and the Court could not make an order 
of reference under Sub-CI. (4) cf the said 
clause. In the present case however 
there is a distinct provision see Cl. 6 (ii) 
(b) of the agreement that in case of dis¬ 
ability, resignation or death of any arbi¬ 
trator, the party which had selected 
such arbitrator would be competent to 
appoint another in such arbitrator's 
place. It is stated in the present case 
that one Ram Riohhpal has boon appoin¬ 
ted as arbitrator in the place of Mul 
Chand, but whether this be so or not, it 
is clear that some one can be appointed 
in Lala Mul Chand's place, and therefore 
it cannot be said that the agreement to 
refer the dispute to certain arbitrators! 
has become void and of no effect No 
doubt, if the agreement was to refer to 
certain speoified arbitrators, one of whom 
died or resigned, and there 19 no provi. 
sion for ap pointing anyone in his plaoe, 

(1) [19181 71 P. R. 1913=44 I. 0, 866 

(2) [1917] 42 I. 0. 911, 
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then the agreement would become void 
and the decision reported as Mohan Lai 
v. Damodar Das (l) would bo in point. 
Under the circumstances of the present 
case however we hold that the agree¬ 
ment has not become void by reason of 
the resignation of Lala Mul Chand. 

V;ith regard to the second point, it 
was no doubt provided that the arbitra¬ 
tors should make their awards in writing 
within one month after entering upon 
the reference or after having been called 
upon to act by notice in writing by any 
party to the submission or on or before 
any later day to which the period for 
making the awards had been enlarged. 
Now it does not appear to us that any 
notice in writing was given within the 
meaning of clause G (ii) (b) of the agree- 
ment. Attempts were made to get the 
arbitrators together and they were got 
together in Lahore towards the end of 
October 1915, but there is evidence on 
the record to show that they never 
entered upon the reference within the 
meaning of the agreement. Lala Mul 
Chand (p. 30 of the paper-book) says: 

I did not begin arbitration proceedings." 
Again at p. 32. line 23 Rii Bahadur Lala 
Narsingh Das, one of the arbitrators, 
states: 

*'Uc did not begin tbo proceedings for which 
we wero appointed arbitrators, but we made now 
proposals to bring about a compromise." 

At line 33 of the same page he says: 

"Tho parties did not press for the beginning of 
proceedings for award on the original agreement 
and they were pleased with the new proposals. 

The third arbitrator, Nussarwanji Ja- 
masji’s statement will bo found at p. 36 
et scq. In his answer to question No. 12 
of the interrogatories (p. 39) he no doubt 
says: 

"We entered upon tbo reference in about end 
of October 1915." 

but on p. 41 in answer toquestion No. 25 
he states: 

"We wore working as mediators and not as 
arbitrators. Wo wero doing our best to bring 
about settlement with the consent of both 
parties” 

From the above it is quite clear that 
the arbitrators never entered upon the 
reference but meroly tried to make the 
parties agree to some terms proposed by 
them. In any case we think that the 
mere fact that the award was not given 
within a month of the arbitrators enter¬ 
ing upon their duties would not be a 
sufficient ground for refusing to file the 
I agreement in Court, especially in view 
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of the provision in the agreement that 
the period within which the award 
might bo made could bo extended. With 
reference to the third point, the plaintiff 
has not supplied Rs. 40,000 worth of 
wines and liquors as stipulated in clause 
(3) of the agreement. Wo do not con¬ 
sider that this would he any reason for 
not filing the award. The duty of the 
arbitrators in respect to wines and 
liquors supplied was that in case of a 
dispute as to their value they were to 
make an award on the point. Some 
Rs. 25,030 worth of wines and liquors 
are said to have been supplied and the 
arbitrators can make an award as to the 
value of these. As to the fourth point, 
we consider that there was no necessity 
to file the letters in question in 
Court. These letters contained pro¬ 
posals prior to the agreement which was 
based upon and superseded them. The 
last clause of the agreement is that the 
Points Dot expressly herein or herein¬ 
after referred in writing to arbitration 
by both parties shall not be adjudicated 
upon by the arbitrators or the umpire. 
This shows that the agreement is con¬ 
clusive and supersedes all previous agree¬ 
ments. We are therefore of opinion that 
there is no force in Mr. Moti Sagar’s 
contentions and that the lower Court's 
order filing the agreement in Court is 
correct. The appeal fails and is dis¬ 
missed with costs. 

R.M /r K. Appeal dismissed . 
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Siiadi Lal, J. 

Bislien Singh —Plaintiff—Appellant. 

v. 

Mt. Bishni and others — Defendants 
—Respondents. 

Second Appeal No. 1170 of 1918, De¬ 
cided on 21st November 1918, from decree 
of District Judge, Ambala, D/- 18th 
October 1917. 

Pre emption—Nature of right —Rights of 
vendee vest in pre-emptor—Vendor en¬ 
titled to only portion of property sold—Pre- 
emptor is entitled to proportionate abate¬ 
ment in price. 

A right of pre-emption is a right of substitution, 
and tbo pre-emptor steps into the shoes of the 
vendee in respect of all tho rights and obligations 
in respect of the salo transaction. In tho caso 
of a sale of landed property where tbo vendor 
is found later to have owned only part, the 
purchaser, if ho has acted bona fide, is not 
compelled to surrender tbo remnant portion of 
his purchase to a pre-emptor at a less sum than 
that which he paid for the entirety of his pur- 
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chase, if the purchaser elects to abide by his 
bargain and ret»in the residue at the amount 
he paid for the whole. [P233 Cl] 

Nanak Chand —for Appellant. 

Fakir Chand —for Respondents. 

Judgment.-This was a suit for the 
pre-emption of one-third share of a joint 
khata sold by Mt. Bishni to defendants 
2 and 3 for Rs. 300. During the pen¬ 
dency of the pre-emption suit, the other 
cosharors in the khata brought a suit 
that the vendor was entitled to only 
one.ninth share, and not to one-third 
share, and obtained a decree in their 
favour. The contention on behalf of the 
pre-emptor is that, considering that he 
cannot get more than one-ninth of 
the joint holding, he is liable to pay 
not the price mentioned in the deed but 
onlyonethird thereof. To this conten¬ 
tion I am unable to accede. It has been 
repeatedly held that the right of pre¬ 
emption is a right of substitution, and 
that the pre-emptor etep9 into the shoes 
of the vendee in respect of all the rights 
and obligations arising out of the sale 
transaction. Indeed, a judgment in 
N. W. P. Sudder Dowani Aiawlat, 
1863, at p. 394. lays down that 

"in case of landed property, wbero the vendor )9 
found liter to havo owned only part, tho pur¬ 
chaser, if he had actod bona fide, is not compelled 
to surrender the remnant portion of his purchase 
to a pro omptor at a loss sum than that which 
he paid for the ontiroty of his purchase, if tho 
purchaser elects to abide by his bargain and 
retain the residue at tho amount ho paid for tho 
whole." 

Mr. Nanak Chand for the appellant 
places his reliance upon an unreported 
judgment in Civil Appeal No. 1032 of 
1906 which is to the effect that a con¬ 
dition in tho deed of sale, by whioh the 
vendor guarantees his title in the land 
solely to the vendee and agrees to com¬ 
pensate the latter, if disturbed, is one 
whioh does not onure for tho benefit of 
the pre-emptor. The learned counsel con¬ 
sequently argues that as his client is not 
entitled to bring a suit against the vendor 
for damages caused by tho breaoh of the 
covenant of title, he should not be com¬ 
pelled to pay the whole price. In view 
of the nature of the right of pre-emption, 
lam doubtful whether that ruling should* 
be regarded as sound law. At any rate, 
I do not think that there is any valid 
reason why I should not follow the de¬ 
cision of the Agra Court, which is direotly 
to the point and lays down a principle 
which has my entire conourrence. 
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The learned counsel's prayer for the 
extension of time for the payment of 
money cannot be accepted. The appeal 
therefore fails, but, in view of the novelty 
of the point involved, the parties am 
directed to bear their own costs in this 
Court. 

U.M./R.K. Appeal dismissed. 
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Scott-Smith, J. 

Kanliia Lai and others — Judgment- 
Debtors—Appellants. 

v. 

Bank of Upper India , Ltd. Delhi — 
Respondents. 

Misc. First Appeal No. 602 of 1918, 
Decided on 10th January 1919, from 
order of Dist. Judge, Delhi, D/- 24th 
January 1918. 

(a) Civil P. C. (1908), O. 21, R. 66-Notice 
to decree-holder and judgment-debtor it. 
necessary before proclamation. 

Order 21, R. 6G, requires a Court to draw up a 
proclamation of salo after notice to tho decree- 
holder and tho judgmeot-debtor. (P 284 C 1] 

(b) Civil P. C. (1908), O. 21, R. 66—Order 
settling terms of proclamation is appealable. 

Tho action of a Court in settling tho terms of 
a proclamation undor O. 21, R. CC, is a judicial 
act and is appealable: 37 I. C. 872, Foil. 

[P?34 O 1) 

(c) Civil P. C (1908), O. 21. R 66—Amount 
wrongly stated in proclamation—New pro¬ 
clamation should issue after amount has been 
corrected. 

Tho legislaturo has laid down that a proclama¬ 
tion of sale 6ball contain certain particulars.. 
Ono of theso is that it shall state the amount for 
the recovery of which tho sale is ordered. If tho 
amount is wrongly stated the proclamation - is a 
defective one, and a now proclamation should 
issue after the amount has been corrected. 

[P 234 O l t 2j 

G art pat Rai— for Appellants. 

Santanam and Moti Sagar —for Res¬ 
pondents. 

Judgment.—This is an appeal by the* 
judgment-debtors from the.order of the 
District Judge of Delhi rejecting their 
application that a fresh proclamation of 
sale should bo made under O. 21, R. 66 r 
Civil P. C. Mr. Santanam on behalf of 
tho decree-holder-respondent raises a 
preliminary objection that no appeal lies 
and in support of his contention refers to 
Sivagami Achi v. Subrahmania Ayyar 
(l), whioh wa9 followed in Deoki Nandan 
Singh v. Bansi Singh (2). The Madras 
case dealt with proceedings of a Court 
under S. 287 of the former Code of Civil 
Procedure, whioh corresponds with O. 2U 

Tl) (1904J 27 Mad, 269. * 

(2) [1911] 10 I. 0. 871. 
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R. 06 of the present Code. It was how¬ 
ever pointed out by a Full Bench of the 
Patna High Court in the case reported as 
Raghunath Singh v. Hazari Sahu (3) 
that O. 21, R. 66, Civil P. C.. differs 
from S. 237 of the Code of 1832 in that 
it requires a Court to draw up a pro¬ 
clamation of sale after notice to the de¬ 
cree-holder and the judgment-debtor. It 
was accordingly held that the action of 
a Court in settling the torms of a pro¬ 
clamation under O. 21, R. 66. is a judi¬ 
cial act. In the case reportel as Shiam 
Lai v. Roshan Lai (4) a Division Bench 
of the Allahabad High Court held that 
some of the orders passed by an execu¬ 
tion Court in proceedings under O. 21, 
R. 66, are decrees and appealable as such 
and that an order refusing to inquire into 
tho valuation was an appealable decision. 
In the present case the proclamation was 
amended after notico was issued to tho 
parties, but when tho judgmentdebtors 
asked that the amended proclamation 
should be published in accordance with 
law, their application was rejected. This 
was in my opinion, a judicial decision 
and appealable as such. Tho origiual 
proclamation stated that tho amount for 
the recovery of which tho salo was 
ordered was Rs. 6,511 odd. Tho pro 
clamation issued on 24th December 1917, 
but on 16th Jauuary 1918 tho docrce- 
holdor applied that it should be amended 
and that Rs. 7,603 oil should be entered 
a3 the amount due. The District Judge 
amended the proclamation on 22nl Janu¬ 
ary aud the salo was held on the 21th of 
the sarao month. 

It is contended on behalf of tho appel¬ 
lants that a new proclamation should 
have been made and published in accord¬ 
ance with Rr. 66 aud 67, O. 21, Civil 
P. C*. The legislature has laid down that a 
proclamation of sale 9hall contain certain 
particulars. One of these is that it shall 
state the amount for the recovery of 
which tho sale is ordered. If the amount 
is wrongly 9tatol it is clear that the pro¬ 
clamation is a defective one. When the 
amount has been finally sottlel the pro¬ 
clamation should then issue If the 
amount has in the first iustauce been 
wrongly stated in tho proclamation and 
it is subsequently corrected it is, I think, 
obvious that a new proclamation should 
issue. It is argued on behalf of the res- 

(9) [19171 37 f 0. 872. 

(4) [1910] 35 I. G. 230. 


pondent that the matter is quite im¬ 
material, but I do not think that any 
matter cm be said to bo immaterial which 
the legislature has distinctly laid down 
shall he entered in the proclamation of 
sale. I therefore hold tbit the judgment- 
debtors were entitled to have a new pro¬ 
clamation issued, and I accordingly ac¬ 
cept the appeil, and setting aside the 
order of the lower Court direct that a 
new proclamation shall issue in accord¬ 
ance with law and that tho property 
shall be resold thereafter. Costs in this 
Court will be on the parties. 

R.M./r.k. Appeal accepted. 
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Shadi Lal, J. 

Buta Singh —Plaintiff—Appellant. 

v. 

Lalla —Defendant—Respondent. 

Second Appeal No. 1002 o? 1918, De¬ 
cided on 13th November 1918, from de¬ 
cree of District Judge, Ferozpore, D/- 
11th December 1917. 

(a) Easements Act (5 of 1882), S. 13—Joint 
property — Partition—Easements enjoyed be¬ 
fore partition pass to co-parceners to whom 
such shares are respectively allotted. 

On a severance of tenements by a partition of 
joint property and in the absence of a contrary 
intention, expressed or necessarily implied, all 
such eiseinents as are apparent and continuous 
and necessary for enjoying any of tho undivided 
shares when tho partition is effected, pass to tho 
co-parceners to whom such shares are respec¬ 
tively allotted in severalty. IP 235 O l] 

(bj Easements Act (5 of 1882).S. 13—Ease¬ 
ment of necessity— Existence of some other 
tenement does not take away right—Extin¬ 
guishment must be proved by agreement 
or law. 

An easement of necessity does not loso its 
character as such by tho mere fact that some 
other tenement oxists over which the riirht might 
be enjoyed. A person who alleges the extinguish¬ 
ment of a right of easement must prove such 
extinguishmeht by soinj agreemont or rulo of 
law. [P 235 C1] 

Bihari Lal —for Appellant. 

Gan pat Rai— for Respondent;. 

Judgment.— The learnol District 
Judge finds, and there is ample evidence 
in support of that finding, that the plain- 
tiff originally had the right to pas3 his 
water through the drainage which existed 
in the common courtyard; and the only 
question is whether the partition of the 
courtyard had the effect of destroying 
his right of easement. I am unable to 
agree with tho learned Judge that it was 
the plaintiff’s duty to establish an express 
or implied agreement that tho previous 
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drainage system was to continue after 
the partition. I consider that the onus 
lay upon the defendant to shew that the 
right, which the plaintiff possessed prior 
to the partition, has been extinguished 
by some agreement or rulo of law. The 
principle of law, which finds expression 
in S 13, Easements Act, is that on a 
severance of tenements by a partition of 
joint property, and in the absence of a 
contrary intention expressed or neces¬ 
sarily implied, all such easements, as are 
apparent and continuous and necessary 
for enjoying any of the undivided shares 
when the partition was effected, pass to 

• the co parceners to whom such shares are 
respectively allotted in severalty. Mr. 

• Ganpat Rai for the respondent does not 
dispute the validity of this proposition 
of law; but he contends that the ease¬ 
ment is not one of necessity, and that the 
plaintiff can discharge his water through 
the land purchased by him from one 
Tulsi Ram. Now, in the first place, I am 
not prepared to hold that the fact that 
the plaintiff has got another tenement 
through which ho can pass his water 
deprives the easement in question of the 
character of an casement of necessity. 

In determining the question whether 
the easement is an easement of necessity 
wo cannot take into consideration some 
other tenement which has nothing to do 
with the tenement in question. In the 
second place, it is dear from the judg¬ 
ment of the learned District Judge that 
the level of the land purchased from 
Tulsi Ram is higher than that of the 


courtyard and that it would be uecessary 
to pass a pipe underneath it in order to 
find an outlet for the water. I do not 
that the plaintiff is under any ob¬ 
ligation to resort to this method of dis¬ 
charging his water, and that he is pre¬ 
cluded by any law from availing himself 
of the right whioh undoubtedly he had at 
the time of the partition and whioh has 
been interfered with by the defendant 
only recently. Holding as I do that it 
is the defendant’s duty to prove that the 
plaintiff's right of easement has been in 
any way extinguished and that he has 
failed to discharge the onus,' I accept the 
appeal, and setting aside the decree of the 
lower appellate Court restore that of 
4he Court of first instance with oosts 
throughout. 

R.M./r.k. Appeal accepted . 
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Wilberforce, J. 

Mt. Uttam Devi —Defendant—Appel¬ 
lant. 

v. 

Diva Nath —Plaintiff—Respondent. 

Misc. Firsrt Appeal No. 3273 of 1916, 
Decided on 131h July 1918, from order 
of Dist. Judge, Gurdaspur, D/- 24th 
August 1916. 

Probate and Adminif tration Act (5 of 
1881), S 64 — Deceased, member of joint 
family—Another member cannot apply for 
letters as on death property passes by sur¬ 
vivorship. 

A member of a joint Hindu family with a de¬ 
ceased person is not component to apply for 
Letters of Administration to that person’s estate. 
In such a case the estato passes by survivorship 
and there is nothing lcfl to administer. 

[P 236 0 1] 

Beni Pershad and Balwant Rai —for 
Appellant. 

Sheo Naraiyi and Tek Chand-^ior Res¬ 
pondent. 

■ Judgment.—The appellant is the 
widow of one Sham Lai, a retired tahsil- 
dar. Letters of Administration of hi9 
estate have been granted to his nephew, 
Dina Nath, who also alleges himself to bo 
a member of the joint Hindu family with 
the deceased aod his adopted son. There 
were many disputed questions in fcho case 
and a large amount of time was wasted 
in taking evidence which iu the ond has 
not been* utilizod for tho basis of any 
decision. Tho decision cf the case, so far 
as is necessary to describe it for the pur¬ 
poses of this appeal, \vft3 that Letters of 
Administration should bo granted to tho 
applicant ss ho w is the most suitable 
person to administer the estate. Whe¬ 
ther he was also a member of a joint 
Hindu family with the deceased, or an 
adopted eon or not, tho lower Court gave 
no finding on these disputed points. The 
further question arising was whether 
Letters of Administration should be 
granted in respect of a sum of Rs. 10,000 
deposited in the Alliance Bank of Simla 
in the names jointly and severally of 
Sham Lai and his wife or survivor. The 
lower Court granted Letters of Adminis¬ 
tration in respect of tho sum but left 
open the question whether the widow 
was rightly entitled theroto or not. 

On appeal the fir9fc point argued is that 
the applicant having claimed that he and 
Sham Lai were members of a joint Hindu 
family, no application under Act 5 of 
1881 was competent, there being no estate 
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in respect of which such an application 
could he made. It is manifest that if 
Sham Lai and applicant were members 
of a joint Hindu family, there was no 
estate of Sham Lai to he administered, 
the estate having vested by survivorship 
in the applicant. The appsllant relies 
on the above arguments .an 1 on Mathura 
Prasad v. Durgawati (l). This authority 
deals with a case under the Succession 
Certificate Act but the law and principles 
of law concerned are exactly similar. 
Counsel for the respondent argues that 
this objection cannot be taken by the ap¬ 
pellant on the ground that the appellant 
refuses to admit Dina Nath and Sham 
Lai to have formed a joint Hindu family. 
As however the applicant himself stated 
in his application that ho and Sham Lai 
formed a joint Hindu family, he cannot 
be allowed to resile from this position, 
nor oven before rne has any suggestion 
been m ido that the facts stated in the 
application were in any way incorrect. 
The lower Court was in error in granting 
Letters of Administration merely on the 
ground that the applicant was the nephew 
of Sham Lai, for a surviving member of 
a joint Hindu family is necessarily also 
a relation of a deceased member. Coun¬ 
sel for the respondent also argues that 
there i3 no legil bar to the granting of 
Letters of Administration to the surviv¬ 
ing member of a joiut Hindu family if he 
is willing to pay the court-fees required. 
He relies especially on In re Dasu 
Manavala Chetty (2). This authority 
however deals only with the question of 
court-fees pryable and any remarks 
favourable to respondent are obiter. 

I hold that applicant, being a member 
of a joint Hindu family with deceased 
according to his own statement, was not 
competent to apply for Lstters of Ad¬ 
ministration, I accept the appeal and 
grant costs in both Courts to appellant 
(Rs. 80 pleader’s fee in each Court). The 
order regarding payment of co3ts for ad¬ 
journment by appellant will stand, no 
reason being advanced against this order. 

R.M./R-K. Appeal accepted. 

HTaTiTTTToU All. 63=36 All. 330=2TiTC. 

182. 

(2) [1010] 33 Mad. 93=4 I. C. 1064. 


Hari Singh (Martineau, J.) 

A. I. R. 1919 Lahore 236 

Martineau, J. 

Krishen Deo Singh— Petitioner. 

v. 

Bari Singh —Opposite Party. 

Criminal Revn. No. 707 of 1918, Da- 
cilol on 14th December 1918, from order 
of Dist. Magistrate, Lyallpur, D/-20th 
May 1918. 

Criminal P. C. (1898), Ss. 145 and 435 

Order under S. 145—Application under 
S. 435 for revision abates on death of ap¬ 
plicant. 

An application under S. 435 for the revision of 
an order passed under S. 145 of the Code abater 
upon the dc\th of the applicant, the right to 
carry on the proceedings conferred by sub-S. (7), 
S. 145, being confined to proceedings before a 
Magistrate. [P 236 C 2] 

Beechey and Obcdulla— for Petitioner. 

C. Bevan Petman , Sewa Bam Singh 
and Govind Das —for Opposite Party. 

Judgment. —In this case Sardar 
Krishen Deo Singh applied for revision 
of an order of the District Magistrate of 
Lyallpur, which was apparently intended 
to be an order undor S. 145, Crimi¬ 
nal P. C. While the application was 
pending the applicant died, llis mother 
wishes to prosecute the case as his re¬ 
presentative, and counsel have appeared 
on her behalf. Counsel for the respon¬ 
dent contends that the opplication for 
revision abates, and I think the conten¬ 
tion is correct. The provision in S. 145 
(7), Criminal P. C.. that proceedings 
under that sectiou shall not abate by rea 
son only of tho death of any of the 
parties thereto relates only to proceed 
iDgs before the Magistrate. In Khozana 
v. Queen Empress (1), where a person 
whose appeal from an order convicting 
him of an-offencehad been dismissed died 
while his application for revision was 
pending, it was held that by analogy to 
S. 431 of the Code the application must 
abate. Following that authority I hold 
that tho application in the present easel 
abates. I also see nosutlicient reason for 
this Court to interfere on its own motion 
with the District Magistrate’s order. 

R.M./R.K. Petition rejected. 


(1) 11333] 6 P. R. 1833 Or. 
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Shadi Lal and Wilberforce, JJ. 

Girdhari Ram — Plaintiff — Appel¬ 
lant. 

v. 

Mt. Si tan Bai and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 2016 of 1917, De¬ 
cided on 15th May 1918, from decree of 
Dist. Judge, Dera Ghazi Kban, D/- 10th 
Mav 1917. 

Restitution of conjugal rights—Minority 
of wife con be ground for refusing relief. 

Where in a suit for restitution of CDojugal 
rights it appears that ooe or both of the spouses 
is or aro, on account of minority orother reason, 
incapable of discharging the conjugal duties, 
the Court mav refuse to grant a decree. But 
the mere refusal of a minor wife to livo with 
her husband is not a sufficient ground for dis* 
missing the husband’d suit. (.P 237 C 1,2) 

Gokal Chand Narang —for Appellant. 

Ram Chand Manchanda —for Res¬ 
pondents. 

Judgment. —This appeal arises out of 
an action brought by the appellant 
Girdhari Ram for restitution of conjugal 
rights agiinsthis wife Mb. Sitan Bii, 
and for the usual injunction agaiust her 
maternal grandmother an 1 fathor. Tho 
learned District Judge finis in favour 
of the plaintiff both on the factum and 
the validity of the marriage. He has 
bowover dismissed tho suit on the sole 
ground that Mt. Sitan Bai, who was a 
minor at the time of the marriage, ha 3 


now 

ii 


reichodor ifl reaching maturity and opposes 
the idea of being made to livo with her hus¬ 
band, 

and that tho Courts should not issue a 
deoree disregarding her wishes." Now 
•we are clearly of opinion that this is an 
erroneous view of the law, and that the 
judgment of the learned District Judge 
must be set aside. Wo fully recognize 
tho principle of law that if one or both 
of the spouses is or are on account of 
minority or other reason, inoapable 0 f 
discharging the conjugal duties, the 
Court may refuse to grant the decree for 
restitution of conjugal rights. To this 
category belong the oases reported as 

£v/“ U Mt r A : sha (1) and Dinu v - Ab- 
dulla (2) relied upon by Mr. R am Chand 

flr a n C n h r d r i 0T \ tho respondents. The 
learned pleader however places his spe 

wal reliance upon an unreportod Single 

(1) [18921 123 P. R. 1892* - 

(3) [1891] 85 P. R. 1894. 
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of 1911 [Mt. Kalawati v. BuJchan (3)] 
which certainly contains c.rlain observa¬ 
tions favourable to his contention, but a 
perusal of the entire judment shows that 
the learned Judge was of opinion that in 
the peculiar circumstances of the case 
the plaintiff “was not entitled to a 
decree at all.” If the judgment intended 
to lay down a broad proposition that the 
mere refusal of a miner wife affords a 
sutlicient ground for the dismissal of the 
husband’s suit for restitution of conjugal] 
rights, wo must say that with all possible] 
respect wo are unable to accept that' 
view. Indeed any such rule would lead 
to the dismissal of practically every suit 
in which the wife happens to be a minor, 
and that would result in very serious 
consequeuoes. It must be remembered' 
thac Mt. Sitan Bai, though technically a 
minor, has attained puberty, and it can¬ 
not be contended that she is an immature 
aged. 

For tho aforesaid reasons we accept 
the appeal and decree the plaintiff’s suit 
for restitution cf conjugal rights against 
Mt. Sitan Bai, and (or injunction against 
the remaining two defendants. We direct 
Mt. Asi Bai, who contested the suit, to 
pay the c'sts incurred by the plaintiff 
in all the Courts. 

R.M /r«K. _ Appeal accepted . 

(3) U912J 215 P. Ii. R. 1912=17 I. C. 254. 
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Scott-Smith. J. 

Ganesha Mal— Plaintiff—Appellant. 

V. 

Ibrahim and others —Defendants —Res¬ 
pondents. 

Second Appeal No. 1474 of 1918. De- 

oided on 7th January 1919. from decree 

° f ' ' Iud 8 0 > Ludhiana, D/- 31st Janu¬ 
ary 1918. 

(a) Tort-Tre.pa.—Peaceful po,.e»»ion— 
l s", rr g r e "c t Q °(- C “ u ’ e action accrue— 

r..L7a:; ( t 

Rtf'll P ?** 33 ' 00 of « person is a sub- 

rU« r ' Kh » h ° n,rln 8emoul ol which gives 
rue to a causo of notiou, and although if ho is 

, h .° 11,0 riRht t0 suo und °r S. 9, 

Spocillc R.-licf Act, ho is not bMuid to do so. 

(b) Co sharer Joint khata-Po«rMiion 0 of 
one co.harer cannot be disturbed by another 
-Dupo.....ed co.harer can .«. f.% 

'V 1 . 0 CBSe ofjoint khata of agricultural land 
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Where such dispossession takes place the dis¬ 
possessed cosharer can sue to recover possession 
of the plot of which he has been deprived. 

IP 233 C 1, 2] 

Rup Ram —for Appellant. 

Ghulam Rasul —for Respondents. 

Judgment.—This i3 a suit for re¬ 
covery of possession of 4 his was and 14 
biswansis of land out of a joint holding 
from which it is alleged the plaintiff- 
appellant was dispossessed against his 
will by defendant Ibrahim. The parties 
are joint owners in the holding It is 
admitted that the plaintiff has for the 
last 14 or 15 years cultivated 2 bighas 
10 his was and 14 biswansis through 
Nanda as tenant. In January 1917 the 
defendant is said to have taken illegal 
possession of the land in suit. The first 
Court gave a decree for possession of the 
land hut the lower appellate Court dis¬ 
missed the suit. It held that the suit 
would have been maintainable under S. 9, 
Specific Relief Act, if brought within six 
months of tho date of dispossession. As 
it was brought seven mouths after that 
date, the plaintiff has no remedy but to 
apply for partition. 

Mr. Rup Ramon behalf of the plaintiff- 
appellant cites Wazir Singh v. Alehtab 
Singh (l) and Jhangi v. Ramzan (2) as 
authorities for the proposition that one 
cosharer may under certain circumstances 
take and keep exclusive possession of a 
portion of shamilat land for his own use 
until partition, and that another joint 
owner is not by reason of the land being 
shamilat necessarily entitled to disturb 
his possession. For the respondents it is 
contended that these rulings are not ap¬ 
plicable as the land in9uit i3 not shamilat 
deh. In my opinion the principle of 
those rulings is applicable. Tn the case 
of a joint khata of agricultural land one 
cosharer ordinarily cultivates one field 
and other cosharers cultivate other fields, 
and it is certainly not the law that one 
sharer can dispossess the other against 
his will from the field of which he has 
possession. In Jhangi v. Ramzan (2) it 
was stated that in accordance with well- 
known law and custom as to possession 
of plots of shamilat by individual co- 
sharers the defendants in forcibly dis¬ 
possessing wore qua plaintiff mere tres¬ 
passers. In accordance with this princi¬ 
ple I hold that plaintiff-appellant’s peace, 
ful possession was a substantive right f 

" Mi) [1889] 108 P. It. 1839. 

(2J [1910] 13 P. R. 1910=5 I. C. 808. 


the infringement of which gave rise to a 
cause of action. As pointed out, in that 
case also the plaintiff might have sued 
under S. 9, Specific Relief Act, bub he 
was not bound to do so. Plaintiff cul¬ 
tivated cheri in the land in kharif 1916 
and it may very possibly have been lying 
vacant in the succeeling rabi. That fact 
alone would not however entitle defen¬ 
dant to take possession without the plain¬ 
tiff’s consent. I hold that plaintiff is 
entitled to recovery of possession. As to 
the claim for Rs. 7-8-0 ou account of 
damages, I do not think that plaintiff can 
recover that amount in the civil Court. 
It is a sum which would apparently he 
recoverable under S. 14, Punjab Tenancy 
Act. I accept the appeal so far as to 
give plaintiff a decree for possession of 
the land claimed. As plaintiff has only 
partially succeeded, I order that the par¬ 
ties should bear their'own costs through¬ 
out. 

r.M./r.k. Appeal accepted . 
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WlLBKRFORCE AND MaRTINEAU, JJ. 

Slier Dil —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 598 of 1918, De¬ 
cided on 22nd November 1918. from order 
)f Addl. Sess. Judge, Shahpur, D/- 21st 
August 1918. 

Criminal P. C. (1898), S 288 —Evidence 
given al preliminary inquiry retracted at 
rial—Conviction cannot be baled on such 
•vidence. 

A conviction based solely on evidence giyon by 
ho witnesses before the committing Magistrate 
md retracted by them at tbo trial is unsustain¬ 
able : 51 T, R. 1887 Cr. ; 21 AIL 111 and 28 

ill. 683, Foil. [P 210 0 1, 2] 

Lala MulChand —for the Crown. 

Judgment.— The appellant, Slier Dil. 
k Pafchan of Mauza Chapri in the Main- 
vali District, ha9 been convicted of the 
nurdor of Samundar Khan, who origi- 
lally came from the same village, and 
iontenced to death. The facts alleged by 
;he prosecution are as follows : Samudar 
Chan wont with his daughters, Ghan- 
Lmmi and Gulai, about 12 and 8 years old 
•espectively, to look for work in the 
3anal Colony. He met Sher Dil who was 
iccompanied by his mother, sister and 
;wo brothers, and they advised him not 
• 0 go in the direction he intended as 
blague was prevailing. He turned hack 
ind the two parties travelled together. 
9ne morning they stopped to rest at a 
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place about; two kos from Hang pur 
and while they were there, Sher Dil 
suddenly attacked Samuniar Khan 
giving him several bIo\v9 with the hack 
of a hatchet and killing him. He then 
dug a pit close by and buried Samundar 
Khan’s body in it. The party proceeded 
on till they reached Pilo Wains where 
Sher Dil sold the two girls, whom he 
represented to be his sisters. Mfc. Ghan- 
ammi was sold to Mehr Khan for Rs. 300 
and Mt. GuUi to Shora for Rs. 88and the 
marriages were performed. Sher Dil and 
his relations then departed. In the morn¬ 
ing Mt. Ghanammi began crying and told 
Shora’s mother, Mt. Fatima, P. W. 15, 
that Sher Dil was not her brother and 
that ho had killed her father. Mehr 


Khan and anothor man went after Sher 
Dil e party and told them that Mt. Ghan- 
ammi was crying and did not want to 
stay. Sher Dil returned with hi9 rela¬ 
tions, paid back the money he had re¬ 
ceived, and took the two girls away with 
him. They went to Khaglanwala, where 
Sher Dil's mother, sister and brothers 
left him. In the morning the 9entry on 
the roof of the Khaglanwala police po 9 t 
saw Mt. Ghanammi and her sister running 
and crying, followed by Sher Dil who 
was threatening them. He asked the girls 
what was the matter and Mt. Ghanammi 
said that the man had murdered their 
father and she was afraid he might sell 
them again. Mt. Ghanammi’s statement was 
recorded by the Sub-Inspector and Sher 
Dil was arrested. Mt. Ghanammi after¬ 
wards pointed out the place where she 
said her father had been killed and the 
where he had been buried. The ground 
•at the latter place had bsen dug up by 
animals. All that was found was a man’s 
bones. The Assistant Surgeon to whom 
they were sent for examination says that 
there were no cuts on the bones, and he 
is unable to state the cause of death. 

Before the committing Magistrate the 
deoeasod’s daughters, Mt. Ghanammi 
and Mt. Gulai, and the appellant’s 
mother, Mt. Mull Masti, his sister, Mt. 
Shah Masti, and his brothers, Mir Bad- 
shah and Lai Badshah, all deposed to 
haying seen Sher Dil kill Samunder Khan 
with a hatchet. Of these witnesses Mir 
Badshah was not examined in the Ses¬ 
sions Court as he had enlisted in a regi- 
ment at Quetta The others all retracted 
in that Court the statements made before 
the Magistrate and deposed to the effeot 


that Samundar Khan was not struck with 
the hatchet, but that he had fever and 
a boil on the groin and that as he was 
sitting down he fell back and died. 

The case against the appellant rests on 
the depositions of these witnesses given 
before the committing Magistrate and 
transferred to the record of the Se99ions 
Court, Mir Badshah’s under S, 33, Evi¬ 
dence Act, and the others’ under S. 288, 
Criminal P. C. The learned Sessions 
Judge has given certain reasons for be¬ 
lieving those statements in preference to 
the statements made at the trial. First 
lie says that if Samundar Khan had a 
plague bubo, he would hardly have been 
in a condition to travel on foot. But 
even if the statements of the witnesses be 
exaggerated in this respect, it is still quite 
possible that Samundar Khan may have 
died suddenly from heart failure. Next 
it is urged that if Samundar Khan had 
not been murdered, his companions would 
have carried him to the cemetery and 
buried him there. This argument has 
little force, seeing that the party was 
some miles away from the nearest village 
or habitation. Then it is said that Mt. 
Ghanammi had no good reason for falsely 
accusing Sher Dil of murdering her father. 
But it appears to us quite possible that 
she invented the story of the murder 
when she wa9 at Pilo Wains because she 
did not wish to remain with Mehr Khan, 
and that she repeated the accusation at 
the Khaglanwala in order to get fr6e 
from Sher Dil, who she was afraid would 
sell her to some one else. It is also pos¬ 
sible that she and her sister may not have 
been present when their father died and 
that from his dying suddenly and being 
buried by Sher Dil they may have really 
thought that Sher Dil had murdered him. 
As regards the faot of Sher Dil’s 
mother, sister and brothers having given 
evidence against him in the committing 
Magistrate’s Court, this may be accounted 
for by their being afraid that they would 
themselves be charged with abetting the 
murder if they did not give evidenoe in 
support of Mt. Ghanammi, for it is ad¬ 
mitted by the Sub-Inspector Aziz Beg 
that they were at the beginning suspected 
by the Mianwali police of complicity in 
the murder and were under supervision 
Ihore are, on the other hand, several i 
points m favour of the appellant. To ! 
begin with, the story of the murder 
having been committed openly, not only 
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in the presence of Sher Dil’s relations 
hut also in the presence of Samundar 
Khan’s daughters, does not appear to be 
a probable one. Secondly, it is, as noticed 
by the learnel Sessions Judge, a point in 
the appellant’s favour that no blood \va3 
found on the coat which Samundar Khan 
was wearing at the time of his death and 
which appears to have been recovered 
from a camel man to whom it had b>en 
given, notwithstanding that in the first 
information report Mt. Ghanimmi said 
that blood had flowed from her father’s 
mouth and nose. 

Thirdly, there is the fact that after 
Samundar Khan’s death Sher Dil took 
the children first to a chhabil near Billu 
where he bought food from Arjan Singh 
(P. W. 17) and then to two other villages 
before reaching Pilo Wains, where they 
arrived on the third day, and that the 
girls made no complaint at any of those 
places. The learned Sessions Judge thinks 
they might have been intimidated by 
Sher Dil, hut would Sher Dil, if he had 
been the murderor of their father, have 
taken such a great risk, knowing that 
they might at any time have accused him 
to the people they met ? Then it is 
euroly strange that the girls should have 
allowed themselves to be sold and given 
in marriage by their father’s murderer 
without saying a word about the murder. 
It was not till the next morning that 
Mt. Ghanammi told Mt. Fatima that 
Sher Dil had murdered her father, 
What is still more remarkable is that, 
as is stated by Mb. Fatima and Mohr 
Khan, Mb. Ghanammi and her sister 
went to the length of embracing Sher 
Dil when he came back to Pilo Wains to 
take them away and return the money. 
This was most unnatural conduct if the 
prosecution theory as to Samundar Khan 
having been murdered is true. Mt. 
Fatima says that when Sher Dil returned 
Mt. Ghanammi admitted that the story 
Bhe had told was a pretence which she 
had made in order that she might he able 
to rejoin her party. If that .is true, it is 
impossible to rely on the evidence which 
Mt. Ghanammi gave before the Magis¬ 


trate. s _ T 

In Umar v. Empress (1) Plowden, J., 

expressed the opinion that a conviction 
based solely on evidence given by the 
witnesses before the committing Magis¬ 
trate and r etracted hv them at the trial 
(l) [18S7J 51 P. Ii. ltW7 Or. 


is unsustainable, and a similar view 
was taken by Banerji, J., in Queen 
Empress v. J cochi (2) and Emperor y 
Dwarka Kurmi (3). We think in the 
present case not only that it would he 
unsafe to convict solely on the state¬ 
ments made by the alleged five wit¬ 
nesses of the murder before the com¬ 
mitting Magistrate but that there are 
strong grounds, apart from the fact of 
the statements having been retracted for 
doubting their truth. We therefore 
accept the appeal set aside the conviction 
aud sentence, and acquit Sher Dil and 
direct that he be sot at liberty. 

_/K.K^_ Appeal accepted. 

(2) |16U8) 21 All. 111. 

L1U0GJ 28 All. G83=4 Cr. L. J. 4G1. 
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Chevis, J. 

Abdul Hakim— Plaintiff—Appellant. 

v. 

Shugan Chand and others— Defendants 
— Respondents. 

Second Appeal No. 733 of 1917, De¬ 
cided on 16th February 1919, from decreo 
of Dist. Judge., Kama!, D/- 31st Octo¬ 
ber 1916. 

❖ Decree —Selling aside—Fraud —Effect— 
Decree set aside —Former suit is not revived. 

The setting a-ido of a decree fouud to have 
been obtained ty fraud does not mean the revival 
of the former suit; 10 I. C. 305 ; 5 1. C. 286 and 
86 J. C. 3GG, Dist . [P 241 C 2] 

Where in a suit against a minor, who is not 
reprrseoied, the plaintiff obtains a decree by 
suppressing certain evidence and not giving 
credit to the minor for payments mado on bis 
behalf, the decreo is liable to be set aside on the 
ground of fraud and the decreo holder is not 
entitle! to re open the former suit: 10 Bom. 388, 
Foil. IP 2*1 0 1) 

Niaz Ali —for Appellant. 

Moil Sagar —for Respondents. 

Facts —In 1869 one A /f., the father 
of the present plaintiff, mortgaged a 
house to S., the defendant, for a 9um 
of Rs. 500. Of this sum all but Rs. 40 
had been pail, when is 1892 A. El. exe¬ 
cuted a further mortgage in favour of S. 
for a sum of Rs 260 including thoformer 
balance of Rs. 40. and got back the deed 
of 1889. In 1897 one U. obtained a 
decree against A. H. in execution of 
which one third of the house was sold by 
auction for Rs. 90 to one A. S. The 
objections of S. having been dismissed, 
he filed a regular suit for the realisation 
of the amount of his socon 1 mortgage 
impleading a3 defendants the present 
plaintiff, his mother B t and A. S. 9 and 
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obtained a decree for the sale of the 
v.hole house. In execution only t*vo- 
thirds of it were sold, he himself being 
the purchaser. The plaintiff on attaining 
majority brought the present suit for a 
declaration that the decree obtained by 
S. in 1898 was obt lined by fraud and 
wa 9 not binding on him and that he was 
the owner of the two-thirds portion of 
the house sold in execution of the said 
decree. The Mun 9 if held that the plain¬ 
tiff* had not been properly represented in 
that suit and that the decree was obtain¬ 
ed by fraud. It appeirad that the pro¬ 
ceedings in that suit were ex parte 
against all defendants except A. S. But 
the Munsif dismissed the suit on the 
ground that as the plaiutitf was not iu 
possession, a suit for declaration did not 
lie. 

On appeal the District Judge held that 
the plaintiff* was in possession and was 
therefore entitled to ask for a declara¬ 
tory decree. But he dismissed the suit, 
holding thifc the plaintiff* was properly 
represented in the suit of 1898 and had 
failed to show that S. obtained the de¬ 
cree bv fraud. The plaintiff preferred a 
eeooud appeal to the Chief Court and it 
was concede! by counsel for S that the 
District Judge’s finding on the question 
of representation was incorrect. The 
Court hold that the result of the suit 
depended upon whether or not the mort¬ 
gage of 1892 had been satisfied before the 
suit of 1898 was instituted and romanded 
the case under O, 41, R. 25, Civil P. C 
to the District Judge for a finding on 
the evidence on the record and report 
upon this point. On remand the District 
Judge found that the mortgage-deed of 
1892 had not been discharged when S. 

th ° 9uit a S ftiDSk tllB plaintiff in 

Judgment.-The facts of this case 
are given in th 9 previous order of this 
Court dated 11th January 1918, remand¬ 
ing the oase to the District fudge for a 
finding whether the mortgage of 1892 
had been satisfied before the suit of 1898 
was instituted. The loarued District 
Judge has ex mined Shugan Chand and 
oome to a finding that the items o f R, 4 4 
Rs. 5 j and Rs. 79 were not pul towards 
this mortgage and that the mortgage was 

DUtriIt , T ed r l0aa °^ ]y 9ay that tl,e 

District Judge seems to have been ready 
forward h“ y a QK 6V0ry ox P lana tion pul 

forward by Shugan Chand. Shugan 
1919 L/31 & 32 g 


Chand explains, for instance, that the 
ilem of Rs. 55 paid on 23th July 1893 
was taken in settlement of four items 
of Rs. 15, Rs. 10, 11s. 5 and Rs. 20, total 
Rs. 50, together with Rs. 5 interest. 
These four items appear in Shugan 
Chand's account books. But unfortu¬ 
nately for Shugan Chand his own books 
show that these four items were advanced 
by him after the item of Rs. 55 was paid 
to him, so this sum of Rs. 55 cannot 
possibly have been paid in settlement of 
these four items. Shugan Chand may 
be, as the Munsif says, one of the clever¬ 
est baniahs in Panipat, but his explana¬ 
tion with regard to the Rs. 55 item is 
anything but clever, in fact it is palpably 
false, and I have no hesitation in agree¬ 
ing with the first Court that this sum 
of Rs. 55 was paid towards the mortgage 
of Rs. 260; the words in the receipt 
rupai 260 men" also clearly refer to the 
mortgage. Seeing how Shugan Chand 
has lied with respect to the above item, 
l am not prepared to accept his explana¬ 
tion ou other points. But I consider it 
unnecessary to go into the other items. 
It is clear to me that when Shugan 
Chand brought his suit he falsely and 
fraudulently concealed a certain payment 
of Rs. 55 and mule out his mortgage 
dobt to he greater than it really WIIS . 
He took advantage of the minor not 
being represented and his decree was 
fraudulent. This is I consider a sufficient 
roason for setting the decree aside. 

Lala Moti Sagar urges that I should 
go into tho wholo case, and oome loan 
oxaot finding as to what sum (if any) was 
really due ou tho mortgage when Shugan 
Chmd brought his suit, and that the 
tfecroe should not bo entirely set aside 
unless it is found that the mortgage debt 
was wholly d.sohargod. He argues that 
the decree should merely he reduced to 
that amount whioh was actually due on 
the mortgage when Shugan Chand ob¬ 
tained his rfeoraa. He quotes R.ij Kumar 
Rofj v. Hara Knshm Ckakravarl,, ( 1 ) 
Sarbesh Clian Ira Basu v. Hiri Daual 
Singh Rat (2) and Bhagwan Daual v 
ParamSukh Dass ( () and urges that 
setting aside tho daoreo moans the revival 
of the former suit. No doubt this may 

m - somo e as f 03 ’ but i9 ik 80 when 
the former decree is foun d to have been ob- 

( 1 ) do in 10 1. c. 355. ‘ ‘ 

(41 U910) 6 I. O. -330. 

(3) [1917) 39 All. 8=30 I. 0. 908. 
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fcained by fraud ? Not one of the above cases 
appears to be a case in which the decree 
was obtained by fraud. Lala Moti Sagar 
then argues that mere suppression of 
evidence and not giving credit for repay¬ 
ments is not fraud, and here he quotes 
Chinnayya v. Ramanna (4). But Shugan 
Chand is a clever baniah, and I presume 
he knew well that the Rs. 55 had been 
paid in satisfaction of the mortgage; to 
suppress this fact in a suit against a minor 
who was not represented and thus to 
take an unfair advantage of the minor 
was, to my thinking, fraud and nothing 
but fraud. In Bhimaji Gobind Kulkarni 
v. Rakmabai (5), where a decree obtained 
by fraud had been set aside, the decree- 
holder was not allowed to re-open the 
(former suit. And in my opinion this 
i9 the correct view. The fraudulent con¬ 
duct of Shugan Chand, in my opinion, 
entails forfeiture of the decree, and he 
has no right to re-open the former case. 
I decline therefore to discu99 the re¬ 
maining items in dispute. I accept this 
appeal and setting aside the orders of 
the lower Courts I grant plaintiff a 
decree as claimed in the plaint. Shugan 
Chand will pay plaintiff'9 costs in all 
Courts. 

R.M ./n.K. Appeal accepted . 

(TTTl *16) 38 Mad 209=19 1. C. 679. 

(5) liSfcC] 10 Bo in. ?38. 
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Shadi Lal and Martineau. JT. 
Official Liquidator. Industrial Bank 
of India Ltd,.— Plaiotiff—Appellant. 

V. 

Kesho Das and anolher— Defendants— 


Respondents. . ^ . 

Second Appeal No. 2532 of 1)17, Deci¬ 
ded on 30th May 1919, from decree of 
Dist. Judge, Lyallpur, D/- 23rd May 
i q | 7 

Companies Act (7 of 1913) S* 184 and 

186 —Company in liquidation- butt by Ulfi* 
cial Liquidator to recover mon«-y due on 
pro notes-Defendant isenlitlrd toclairn set¬ 
off sum du*“ to him - Defr ndant not contri¬ 
butory of Bank— Liquidation <ourt Us no 
jurisdiction to recover money by summary 
process-Order of liquidation Judge dis¬ 
allowing plea of set nf| dc es not operate a> 

res judicata—Civil P. C. (1908;, S. 11 and 

° Tin- Ofticial Liquidator of a Bink in liquida¬ 
tion sued to recover a sum of money duo on a 
promissory no.o . x. culed bv tbo do eodauw who 

claimed to set ort aRain.t U>e *** rl V! 

the money received by the Bank b >/^ c, c " u 
ritv for tbedue performance of kis duties b> A., 
one of the two defendant?, on Ins appointment 


as cashier of tbe Bank. It appeared that the 
defendants were members of a joint Hindu 
family and that the monoy deposited with the 
Bink belonged to the family. Moreover, the 
Bank in its dealings had treated the money as 
belonging to both tbe brothers: 

Held: '1) that the defendants who were deb¬ 
tors cn the promissory note were creditors in 
respect of the money deposited as security and 
were therefore entitled to raise the plea of set- 
ofl; (2) that as the defendants were not contri¬ 
butories of the Bank, the Court conducting the 
liquidation had no jurisdiction to recover by a 
summary process the money due from them on 
the promissory note; (3) that aulopinion express¬ 
ed by the liquidation Judge with regard to the 
plea of set-ofi did not operate as res judicata. 

[P 243 C 1] 

Niranjan Parshad —for Appellant. 

Bahadur Chand and Fakir Chand — 
for Respondents. 

Judgment. —This appeal and Cross- 
Appeal No. 2723 of 1917 arise out 
of an action brought by the Official 
Liquidator of the Industrial Bank for 
the recovery of a sum of money duo on 
a promissory note executed by the defen¬ 
dants. Kesho Dis and Wazir Chand, on 
10th March 1912. The defendants, who 
are brothers, claimed to 9et oil against 
the plaintiffs demaud the money receiv¬ 
ed by the Bank by way of security for 
the due performance of his duties by 
Kesho Das. who was appointed a cashier 
of the Bank. The Courts below have 
accepted this defence, and the main ques¬ 
tion for determination is whether the 
defendants are entitled to the set off 
claimed by them. It appears that Kesho 
Das was appointed a cashier in Novem¬ 
ber iyi0, and that on 30th November 
li 10 a sum of Rs. 2,500 was deposited 
as security. The District Judge, con¬ 
curring with the Court of first instance, 
finds t uit the defendants are members of 
a joint Hindu family, and that the monoy 
deposited with the Bank belonged to the 
family. This finding, which proceeds 
upon the evidence adduced by the parties, 
is a fiuding of fact and cannot he assailed 
in second appeal. Indeed, all the cir¬ 
cumstances go to show that the deposit 
was treated by the Bank as made by both 
the brothers, and it is beyond dispute 
that, when Kesho Das retired from the 
office of cashier, he was succeeded by 
Wazir Chand on 1st February 1912 on 

the sure security deposit. The Bank in 

its dealings regarded the monoy as be- 
longing to both the brothers, and upon 
that finding it is clear that the defen¬ 
dants, who were dobtors on the pro- 
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mi68ory note, were creditors in respect 
of the money deposited as security. The 
lower Courts were therefore right in 
giving effect to the plea of set-off, vide 
Alehr Chand v. Amritsar Bank (l). 

As to the contention that this plea 
could not be entertained, because the 
Limitation Judge has already disallowed 
it by his order of 9th October 1915, it is 
sufliciont to say that, as the defendants 
were not contributories of the Bank, the 
Court conducting the liquidation had no 
jurisdiction to recover by a summary 
process the money due from them on the 
promissory note. Mr. Niranjan Parshad 
admits that the liability on the promis¬ 
sory note could he enforced only by a re¬ 
gular suit, and it is obivious that the 
question of set off could arise only with 
respect to the liquidator's claim for the 
recovery of that raouey. Any opinion 
expressed by the Liquidation Judge can¬ 
not therefore preeludo the defendants from 
putting forward their claim by way of 
set-off in answer to the plaintiff’s de- 
mand; and wo accordingly endorse the 
conclusion of the lower Courts that the 
bar of res judicata has not been es- 
tablishod. 

It appears that Wazir Chand was re- 

move d 'ronjh'g offlco on l8t Docomber 

1913, and there is nothing to show that 
the money deposited by way of security 
could not be claimed by the defendants 
immediately after that date. The Courts 
below ha v ° held that on 3rd December 
1J1. the defendants gave notice to tho 
Bank to set off the amount duo to it on 
the promissory note against their se- 
cur.ty deposit, and to pay them the 

hS /".L he I e clrcum stances wo must 

till h r ‘u 6 Bdnk - claim was 

legally discharged is not entitled to re- 

1913 " Tnr M GSt aft0r lst Member 

Fo * these reasons wo dismiss the 

:z° l rsr* by the lic ) uid *t°r. bnt 

vers^H a th ° dofendants and re 

Oou t ri’i Vu 6 : offche lower appellate 
Court restore that of the Court of first 

anneaMa C ° 9ts throu Shout. This 
appeal is dismissed with costs. 


R.M./rk. 


Appeal dismissed. 
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Rattigan, C« J. and Martineau, J. 
Bala Parshad and others —Appellants, 

v. 

Sujan Singh and others— Respondents. 
First Appeal No. 2941 of 1917, Decided 
on 31st January 1919, from decreo of 
Dist. Judge, Delhi, D/- 7th October 1917. 

Evidence Act (1872), S. 115 — Sale by 
liquidator of equity of redemption subject to 
mortgage—Deed stating that mortgagee had 
relinquished claim for interest for certain 
period—Suit by mortgagee—Mortgagee hav¬ 
ing consented to relinquish claim for interest 
operated as estoppel and purchasers who de- 
rived their title from liquidator were pre¬ 
cluded from disputing consideration for 
mortgage and amount of mortgagee debt 
specified in sale deed. 

riiiiitiffa sued for recovery of Rs. 1,92,331-7-0 
oil the b*sis of a deed dated 15th May 1900 by 
which S and Co. mortgaged tho immovable 
property of tho Jamna Mills to one O L and his 
sons, plaintiffs 1 and 2 . G L was tho head of 
the plaintiffs firm carrying on business under 
the name of B L Ci L and at the time of the 
mortgage he was also tho Managing Director of 
the mortgagor company. It appeared that tho 
Jamna Mills went into liquidation in 1900 and 
tba» S rud Co. bought the mills for Rs. 2.30.0C0 
at a public auction on 26th January 1901 On 
6 th May 1906, the Directors of 5 and Co. resolved 
to borrow Rs. 2,00,000 from the firm of U LG L 
on the security of tho immovable property of 
the miffs and hence the deed in suit was oxe- 
cuted id favour of G L, and l,ic sens. Subsequent 
1 > 6 and Co. went into volunttrv liquidation on 
21,t September 1913 aud tho liquidator sold the 

equity of redemption of tho Jamna Mills to do- 
l ?i n 23rd . February 1915 siting in tho 

o d tL l , Ott ‘V . endC0 Wa3 liable ,or tho Payment 

of tho plaintiffs mortgage-money and that tho 
mortgagees had relinquished their claim for in- 

/ r ° m th ,° d: ‘ te 0? the liquidation to the 
date of the sale. On 23rd July 1915 defend^ 

nrn J,t CM . CU 5 l* < J * i' etd b> ' wbioh >>° conveyed the 
property to defendants 2. 5, 6 and 7 fliihUt # 

SJ ? 1 **’ m «[ tgaR0 * th0 ™ndees being made 
liable to pay the amount due thereon; 8 

' m nrtiia 1 the ruoro admi »sions Of tho 

mortgage and tho amount of tho mortgage debt 

containe 3 ln tho sale-deeds did not debar tho de- 

Site:;::, ss* - ~ 

Si ar-ifii irr P ™, 

dants, who derived their title from tho liquidator 
were precluded from disputing the consSection 
for the mortgage and the amount of the mo i 

s 'm CP 2 1 5 ° 

\v.t tb0 “' 5 . Vp! 

V«h°mmad Sk.fi, Moti s ‘*“ ° « 

O, Do * e ~ loT Appellants. a 
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Judgment. —The plaintiffs, of whom 
the 1st and 2nd are the sons, and the 
3rd is a grandson, of Rai Sahib Girdhari 
Lai, have sued for the recovery of Rupees 
1,92,331-7 0. including Rs. 1,87.198-8-6 
principal and Rs. 5,132-14-6, interest on 
the basis of a deed, dated 15th May 1906 
by which Saran and Cj. mortgaged the 
immovable property and machinery of 
the Jarana Mills for R 3 . 2,00.000 to 

Girdhari Lai and plaintitfs 1 and 2. The 
suit has been dismissed by the District 
Judge. The plaintiffs are the owners of 
a firm carrying on business under the 
name of Behari Lal-Girdhari Lai. At 
the time of the mortgage Girdhari Lil 
was the head of the firm, lie was also 
the Managing Director of the Company 
which effected the mortgage and in con¬ 
sequence of this the genuineness of the 
mortgage and the passing of the consi¬ 
deration have been matters in dispute in 
the ca90. 

The Jamna Mills Company went into 
liquidation in 1900. Saran and Co. 
purchased the mills at a public auction 
on 26th January 1901 for Rs. 2,30.000 
of- which Rs. 10,000 were paid at the 
time the payment of the remaining 
Rs 2,20.000 being deferred on account of 
a dispute as to the rights of certain lien 
holders. The dispute was decided by 
this Court in March 1906. and at a meet¬ 
ing of the directors of Saran and Co. 
held on 6th May it was resolved that out 
of the Rs. 2 20.000 which were to be 
paid to the Liquidator of the Jamna 
Mills Company. Rs. 20.000 should he paid 
from the current account and Rs. 2 00,000 
bo borrowed from the firm of Behari Lal- 
Girdhari Lai on the security of the im¬ 
movable property and machinery of the 
mills. It was further resolve! that from 
a cash credit account opened by Saran 
and Co. with the Allahabad Bank, the 
amount already due to Behari Lai Gir- 
dhari Lai on the security of the move- 
able property in the mills should be paid 
cff and a deed hypothecating that pro¬ 
perty to tho Bank should to executed. 
Accordingly on 15th May 1906 the mort¬ 
gage-deed iu suit was execute i by three 
of the Directors of Saran and Co in fa¬ 
vour of Girdhari Lai and his sons. On 
the same date Saran Co. drew a cheque 
for Rs. 2,11.000 on tho Allahabad Buik 
in favour of Behari Lai Girdhari Lai in 
payment of tho debt due to them, an l a 
separate cheque for Rs. 20.C00 on the 


v. Sujan Singh igjg 

same Bink in favour of Girdhari Lai. In 
lieu of these cheques Girdhari Lai ob¬ 
tained from the Allahabad Bink four 
cheques on the Bink of Bsngil, namely, 
two for Rs. 1,00,000 each, one for 
Rs. 20.000 and one for Rs. 11,000, and 
on 19th May 190 3 gave the first three 
cheques amounting to Rs. 2,20,000 to the 
official liquidator of the Jamna Mills Co. 

On 21st September 1913 Saran and Co. 
went into voluntiry liquidation. On 
23rd February 19 1 5 the liquidators of 
Saran and Co. 9old the equity of redemp¬ 
tion of the Jamna Mills to Lala Kidar 
Nath, defendant 1. retired Distiict Judge 
for Rs. 54,000, stating in the deed that 
the veudee was liable for the payment 
of the plaintiffs’ mortgage money, that 
Rs 1,89,698-8-6 was the sum due on the 
mortgage up to the date of tho liquida¬ 
tion, aud that the mortgigees had relin¬ 
quished their claim for interest from the 
date of the liqui lation to the date of the 
sal>*. On the same day Lala Kidar Nath 
paid Rs 2 500 to the plaintiffs in part- 
payment of the mortgage debt. On 23rd 
July 1915 he execute 1 a deed by which 
he conveyed tho property to defend¬ 
ants 2, 5, 6 and 7. In this deed also 
plaintiffs’ mortgago was referred to and 
the property was soil subject to tho 
mortgage, tho vendeo3 being raalo liable 
to pay tho amount due thereon. The 
present suit w*9 instituted on 7th August 
1915 against Kidar Nath alone: hut on 
his pleading that he had sold all his 
rights in tho property, the vendees 
were mile defend into. Two sous and 
two grand9on9 of defendant 2 were also 
ad lei as defendants 3, 4, 8 and 9. On 
the pleadings eight issues were framed, 
but of theso only tho l9t an I 8th have 
been the subjects of argument before us. 
Issue l is: ' Did Sinn and Co. mortgage 
their interest in the Jamna Mills and 
other property detailo 1 in the plaint 10 
the plaintiffs or their pre lecessors-in-in- 
terest on 15th May 1906 for Runees 
2.00,000?” And issue 8 is; NVhab 
amount is now due on the footing of the 
mortgage, and are defon lants estopped 
from denying* lirbilitv 01 23r 1 February 
1915 amounting to Rs. 1,89.693 8-0?” 

The learned District Julge hold9 that 
taking into consideration the fact that 
Girdhari Lil was not only the heal of 
the firm Bihari Lal-Girdhari Gil hut also 
Managing Director of 3iran and Co. anl 
that he was intimately connected with 
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some of the Directors and officials of 
Saran and Co. the strictest proof is neces¬ 
sary to show that there was a genuine 
debt of Rs. 2,11,000 existing against the 
company on 15th May 1906, and be 
finds that the debt has not been esta¬ 
blished and that the execution of the mort¬ 
gage-deed was simply a bogus transaction 
tho object of which was to substitute a 
mortgage of the immovable property of 
tho mills for a fictitious lieu on the 
stock of the mills in favour of the plain¬ 
tiffs' firm. He further holds that the 
mortgage was invalid because no proper 
disclosure was made to the company 
of the Managing Director’s interest, 
Lastly ho has held that the plaintiffs 
have not been induced to alter their 
position in any way on the faith of any 
instrument to which defendants 2—9 
were parties, and th&t therefore those 


defendants are not estopped from deny¬ 
ing liability. The plaintiffs have ap¬ 
pealed, making only defendants 2—9 res¬ 
pondents, having given up their claim 
against defendant 1. It is contended by 
Mr. Shafi on behalf of the appellants: (1) 
that as the plea that the mortgage was a 
sham transaction, for which no consider¬ 
ation passed, was not taken till a late 
stage of tho proceedings when the case 
was before the Commissioner appoiutod 
to go into the accounts, it should not 
have been entertained; and ( 2 ) that the 
defendants are estopped from raising such 
a plea. In tho view that wo take of the 
case we need only discuss the question of 
estoppel. 

With regard to this question the con¬ 
tention is in the first place that the de¬ 
fendants are precluded by the admissions 
in regard to the mortgage contained in 
the two deeds of saio referred to above 
from disputing the consideration and 
denying their liability for the amounts 
stated in those deeds as duo on tho mort¬ 
gage. Mr. Shafi draws a distinction 
between a purchase with mero notice of 
a mortgage and a pnrohase subject to a 
mortgage, and argues that whereas in the 
former case the purchaser can dispute 
the consideration for the mortgage, in the 
latter oase he cannot do.so. He has re¬ 
ferred us to Ghose on ’Mortgage, Edn. 4 , 

p° 1 ', 1# t > * /?\° 2; Kumar v - Dioarka 

Parshad (l), Pam Gharan Misir v 
Bhagwan Das ( 2 ), Shib Eunwar Singh 


&M9 160. 0. 2U.=15 I, (07 
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v. Sheo Prasad Singh (3), Subbar mu v. 
Venkalaratnam (4) and Mirza Fateh Ali 
v. .4 A. Gregorij (5>, and the first three 
of these authorities support his argument. 
On the other side Mr. Sheo Narain con¬ 
tends that as the mortgagees were not 
parties to tbe deeds of sale, there is 
nothing in law to debar tbe purchasers 
from setting up as against tbe mortgagees 
the plea that the mortgage was without 
consideration. There appears to U9 to 
be much force in Mr. Sheo Narain’s con* 
teution, and we do not find it stated in 
the authorities above cited, on which Mr, 
Shafi relies, on what principle of law the 
view expressed therein is based. Under 
the prov. I, S. 92, Evidence Act, it 
would hive been opsn to Saran and 
Co., had they been tbe defendants, to 
prove want of consideration for the mort¬ 
gage even though the mortgage-deed bad 
contained an admission that the consi¬ 
deration had been received, and it is 
difficult to see why the mere admissions 
to the mortgage and the amount of tho 
mortgage debt contained in tho sale-deeds 
should debar tbe defendants from plead¬ 
ing that there wa 3 no consideration for 
the mortgage if Saran and Co, from whom 
the defendants derive their title .would 
not have been so debarred. 

But while we are not disposed to 
accede to tbe contention that tho defend¬ 
ants are estopped merely bj those ad¬ 
missions, there isonecircumstance which 
we think doe 9 operate as an estoppel, and 
that is the faot of the mortgagees having 
as stated in tho sale.deed of 23rd Febru¬ 
ary 1915, consented to relinquish their 
claim for interest from the date of the 
liquidation to the date of the sale. After 
Saran and Co. had gone into liquidation 
the liquidators on 5th November 1913, 
wrote to the plaintiffs’ firm asking them 
to sond particulars of their claims against 
the company, and on 24th November tho 
plaintiffs sent a statement of their ac¬ 
count (p. 93 of the paper book) in which 
they showei Rs. 1.91,882-9-0 as tho 
amount due on their mortgage including 
interest up to the end of that month. Tho 
liquidators repliel on 25th May 1914, 
admitting Rs. 1.89,698-8-0 as due to the 
plaintiffs on the mortgage up to 20 th 
September 1913, and saying that tho 
claim for interest after ’that date would bo 

(8) [190?] 28 AU. 418. 

(4) [18921 15 M A d. 234. 

(5) [I860] 6 W. R. (Mis.) 13. 
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settled later ou (p. 95). Having regard 
to these facts an I to the recitals iu the 
sale-deed of 23rd February 1915, we 
think there cm be no doubt that the 
plaintiffs consented at the instance of the 
liquidators of Saran an 1 Co. to give up 
their claim for interest from the daoe of 
liquidation to the date of the sale. Mr. 
Sheo Narain contends that the interest 
relinquished could not have been legally 
claimed and he relieson Ham Saran D.is 
v. Basheshar Nath (0) in support of this 
contention. But that was a case in which 
a company was being wound up by the 
Couic and is therefore not in point as 
Saran and Co. were under voluntary 
liquidation. 

The liquidators of Saran and Co., after 
haying induced the plaintiffs to relin. 
quish their claim for a large portion of 
the interest due on their mortgage would 
in our opinion have been estopped 
from disputing the consideration for the 
mortgage and the amount of the mort¬ 
gage debt specified in the sale dee 1, and 
the defendants who derive their title 
from the liquidators are equally estopped. 
Plaintiffs are consequently entitled to a 
decree for the amount claimed. It appears 
that a portion of the mortgaged property 
has been burnt, and we aro informed by 
Mr. Shafi that the ’insurance money is in 
deposit in the Court. We accept the ap¬ 
peal and pass adecreefor Rs. 1,92,331-7 0, 
with interest on Rs. 1,87,198 8-6 at 6 per 
ceut. per annum from the date of the 
suit till realization, and costs in both 
Courts. The decretal amount will ho a 
charge on the insurance money as well n3 
on the mortgaged property. The insur¬ 
ance money will first be applied in pay¬ 
ment of the decretal amount and the 
balance of that amount, if any will unless 
paid within 8ix months from this date, 
he realized by the sale of the mortgaged 
property. Should the insurance money 
and the proceeds of the sale of tlie mort¬ 
gaged property he insufficient to pay the 
amount due under thedecree, the balance 
will be recoverable from the other pro¬ 
perty of the respondents. 

r.M./r k. Appeal accepted. 

(0) (.1907) 55 P. W. R. 1007. 
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Broadway, J. 

Prabhu Dial and anotlier —Plaintiffs — 
Appellants. 

v. 

Shadi Ram and another —Defendants 
—Respondents. 

Secoud Appeal No. 2918 of 1918, Deci¬ 
de 1 on 1st March 1919, from decree of 
Dist. Judge, Hissar. D/- 21-8-1918. 

Custom ( Punjab)—Pre emplion — Whether 
transaction is sale or exchange depends oi) 
circumstances attending deed — Transaction 
on whole was exchange and not sale—No 
right of pre-emption arises — It being ques¬ 
tion of fact no second appeal lies—Civil P.C. 
(1908), S. 100. 

5 and //entered iots a transaction whereby 
S transferred a houso belonging to him to It. 
Plaintiffs sued to obtain possession by pre-emp¬ 
tion of the house transferred by S to It. It ap¬ 
peared that two deeds of salo were drawn up cn 
the same day, that executed by S recitiug the 
fact that he w.»s soiling his houso to It for 
Rs. 500, of which Rs. 2C0 wero paid iu cash aud 
Rs. 300 were to be given credit for on account of 
the sale by It to S of his house for that sum. It 
was contended that the transaction was an ex¬ 
change and therefore not subject to pre-emption: 

IIcbl\ (1) that it was for the Courts to decide, 
not only on the document itself, hut on all the 
matorials ou tho record, whether the transaction 
was a sale or an exchange; (2) that this was a 
question of fact and therefore a second appeal 
was not competent; (3) that the transaction, 
when looked at iu its entirety, was in fact an 
exchange and not a sale and the plaintiff's suit 
could not therefore succeed. 97 P*lt. 1900, Foil.; 
30 Cal. 739 (P.C ) aud 15 /. C. 343, Ihst 

IP 247 C 2] 

Dalip Singh aud N. C. Pandit— lot 
Appellants. 

G. C . Narang —for Respondents. 

Judgment.—The facts of tho case out 
of which this appeal ha9 arisen aro those: 
On 8th October 1915 Shadi Ram and 
Ram Chandra entered into a transaction 
whereby Sadhi Ram transferred a house 
belonging to him to Ram Chundra and 
Rain Chandra convexed a house belong¬ 
ing to him to Shadi Ram. This suit is 
concerned with the transfer to Ram 
Chandra by Shadi Ram and the plaintiffs- 
appellants sought to obtain possession of 
tho said house by pre-emption on pay¬ 
ment of Rs. 200. Rarn Chandra contested 
the claim on various grounds, the one 
now under consideration being that the 
transaction was an exchange and not a 
sale and therefore no suit for pro omption 
was competent. The trial Court allowed 
this plea aud dismissed tho suit. The 
plaintiffs-appellants thereupon preferred 
an appeal to the District Judge who 
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however in an exceedingly short and in¬ 
complete judgment upheld the decision 
of the trial Court. 

The plaintiffs appellants have now pre¬ 
ferred this second appeal and on their 
behalf I have heard Mr. Dalip Singh 
while Dr. Gokil Chand Narang has ad¬ 
dressed n.o on behalf of Ram Chandra. 
Mr. Dalip Singh contended that inasmuch 
as the transfer was effected by means of 
a deed of sale, the transaction must be 
regarded ns a sale, and therefore open 
to pre eruption. Jle urged that when a 
document, evidencing a transaction, was, 
on the face of it, a sale, the vendee could 
not set up a defence that the transaction 
was not a sale but an exchange. He 
cited Ba'bishen Das v. Ram Narain 
Sahu (l) as an authority for his conten¬ 
tion. With that decision I am, needless 
to say, in complete accord, hut I do not 
think it an authority for the proposition 
enunciated by the loarnod counsel. That 
was a case relating to a partition and the 
facts were entirely different from those 
in the case now under consideration. 

What took place was this. Shadi Ram 
owned a house that Rani Chandra wanted 
and Ram Chandra had a house that Shadi 
Ram wished to obtain. Two deeds of 
sale were drawn up on the same day, 
that executed by Shadi Ram reciting the 
fact that he w as selling his house to Ram 
Chandra for Rs 500 of which Rs. 200 
were paid in cash and Rs. 300 were to be 
given credit for on account of the sale by 
him (Shadi Ram) to Ram Chandra of Ins 
house for that sum. Ram Chandra's 
deed of sale was not brought on to the 
record, but it was produced before me by 
Mr. Narang, Iu this the fact of sale is 
recited and it is specifically stated that 
the sum of Rs. 300 had been received by 
being credited in the other sale-deed. 
Mr. Dalip Singh contended that as a 
definite price had been fixed and men¬ 
tioned in the salo-doed oxocuted by Shadi 
Ram, the transaction must be regarded 
as a sale. He drew my attention to 
Ariyaputhira Padayachi v. Muthukuma- 
rasami Padayachi (2), wherein there is a 
discussion as to the meaning of the word 
price. Here again I have no quarrel 
with this authority, but I am unable to 
see that it assists in a dooision of the 
point before me. 

1) [1908] 80 Oal. 738=801. A. 189 (P.0 ). 

2) A. I. R. 1914 Mad. 189=37 Mad. 428=16 
I. U. 848. 



As held in Gul Muhammad v. Total 
Bam (3), each case of this nature must 1 2 
bo decided on the peculiar circumstances; 
attending it, and it seems to me that it 
is for the Courts to decide, not only on 
fcho document itself, bub on all the in*-' 

terials ou the record whether a certain! 

* 

transaction was a sale or ao exchange.! 
Nathu Mai v. liar Dial (4) is a case 
practically on all fours with the piesenfc 
ono. Two deeds of sale had been drawn 
up and it was held that in spite of this 
fact the transaction had been proved to 
have been an exchange and not a sale. 
Mr. Dalip Singh contended that this de¬ 
cision was had law hut i am unable to 
concur. Similarly I am unable to agree 
that it is really distinguishable. 

In my opinion the transaction must 
he looked afc in its entirety. When two 
persons desire to exchange two houses, 
which are of different values, it seems toj 
mo that the value of each house must 
necessarily be fixed so A9 to ascertain t 
what amount of mcney must be paid in 
order to equalise matters, and that is 
what appears to have been done in the 
present instance. I agree with the Courts 
below in thinking that the present tran¬ 
saction was in fact an exchange and not 
a sale. I also think that the appeal must 
fail on another ground taken by Mr.Gokal 
Chand, viz., that fcho decision is ono of 
fact and not open to examination in 
second appeal. It was contended by! 
Mr. Dalip Singh that inasmuch as the 
construction of a document was involved 
the question was one of law. This how¬ 
ever appears to me to bo erroneous. So 
far us the document is concerned, there is 
no question of construction at all—it is 
clearly and admittedly only a sale deed. 
The nature of the trausaotion, however, 
has to be decided on a consideration not 
only of the document, but of the atten¬ 
dant circumstances and this decision is 
one of fact: vide Ahmad Khan v. Alam 
Khan (5). I accordingly dismiss this 
appeal with oosfcs. 

R.M./r.k, Appeal dismissed. 


(») [1916] 8*2 l\ U. 1915=31 I. 0. 221j 
(41 [ 19C0] 97 1\ R. 1900. 

(5) [191G] 37 I. 0. 297. 
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Scott-Smith, J. 

Ilari Chand and another —Convicts — 
Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 915 of 191S, De¬ 
cided on 15th November 1918, from 
order of Dist. Magistrate, Jhang, D/- 
18th May 1918. 

Criminal P. C. (1898). S. 522—For res¬ 
toration under S. 522 dispossession by force 
as defined in S. 350, I. P. C. must have 
caused. 

Aq order under S. 522, directing the restora¬ 
tion of immovable property can only be made 
where dispossession is effected by the use of crim-. 
nal force as defined in S. 350 of the Penal Code 

[P 218 C 1] 

Nand Lai and Bahadur Chand —for 
Petitioners. 

Judgment. —This is an application 
for revision of an order of the District 
Magistrate of Jhang, dismissing an ap¬ 
peal of the petitioners who were con¬ 
victed of an offence under S. 448, I. P. 
C. ^ The Magistrate also passed an order 
against them under S. 522, Criminal 
P. C., to the effect that the complaiuant 
should be put into possession of the 
house in which the criminal trespass 
was committed. I saw no reason to 
interfere with the conviction under 
S. 448, but issued no’.ico to the District 
Magistrate in regard to the order under 
S. 522, Criminal P. C., because there 
was no finding that criminal force as 
defined in S. 350, I. P. C., was used in 
the commission of the offence. S. 522, 
Criminal P. C. is to the efTect that when¬ 
ever a person is convicted of an offence 
attended by criminal force, and it ap¬ 
pears to the Court that by 6Uoh force 
any person has been dispossessed of any 
immovable property, the Court may, if 
it thinks fit, order such person to be 
restored to the possession of the same. 
In Ishan Chandra Kalla v. Dina Nath 
Badhalc (1) it was held that in order to 
support an order undor S. 522, Criminal 
P. C., there must be a finding that the 
dispossession was by the use of criminal 
forco as denied iu S. 350. I. P. C. 
Another authority to the same ef¬ 
fect is that ^reported as Bhatakala Pot - 
tivadu , In re (2). 

Now in tho present case the allegation 
is that tho trospass was committed in 

the absence of_t he complaina nt_and 

~~(1M1900J 27 Cal. 174 
( ( 1 ) [1903j 20 Mad. 49. 
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therefore it is clear that no criminal 
force was used to him, and there is no 
allegation that it was used to anybody 
who was in possession of the house on 
complainant’s behalf. The order passed 
under S. 522, Criminal P. C., was there¬ 
fore passed without jurisdiction and I 
accordingly 8et it aside, the revision 
being allowed to this extent. 

R.M./r.k. Application allowed • 

A. I. R. 1919 Lahore 248 (2) 

Shadi Lal and LeRossignol, JJ. 

Bhagwana and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Balik Ram and others— Defendants— 
Respondents. 

Second Appeal No. 1635 of 1914, De¬ 
cided on 1st July 1918, from decree of 
Divl. Judge, Hoshiarpur, D/- 26th March 
1914. 

Custom (Punjab) — Alienation— Creation 
of occupancy tenant if permanent aliena¬ 
tion. 

The creation of an occupancy touancy amounts 
to a permanent alienation of the land, inasmuch 
as the rights created derogate from tho full titlo 
of the landlord. [P 249 C 1] 

Tek Chand —for Appellants. 

Sundar Das —for Respondents. 

Judgment. —This was a suit by some 
of the heirs of one Lungal for possession 
of land which he had iu ons case mort¬ 
gaged, and in two other cases encumbered 
with occupancy tenant rights. With 
regard to the area mortgaged, tho learned 
Divisional Judge decreed possession to 
plaintiffs of their shares subject to pay- 
ment of their proportionate share of 
Rs. 270, which sum representing an earlier 
encumbrance on the land had been paid 
off by the mortgageos-defendants. For 
the appellants-plaintiffs Mr. Tek Chand 
argued at length, with reference to 0. 41 
R. 27. and Kessowji Issur v. Q. 1. P. R'J- 
Co. (l) and Marimuthu Pillai v. Vein 
Pillai (2), that no evidence on this point 
wft 9 led by the respondents in the trial 
Court and therefore tho Divisional Judge 
should not havfi admitted evidence in his 
Court. His argument however reposed 
on an imaginary foundation, for evidence 
that of Lal Chand, on tho point was 
taken in the first Court and the Divi¬ 
sional Judge merely allowed thatevidence 
to he supplemented and confirmed and 
gave appellants full opportunity of re¬ 
buttal. Tha t payme nt by t he respon- 

(1) [1907] 31 Bom. 381=34 I. A. 115 (P. 0.). 

(2) [191C] 32 I.C.903. 
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dents placed them in the shoes of the 
prior mortgagees and prima facie the pay¬ 
ment was for necessity. On this point 
the appeal fails. With regird to the 
creation of occupancy tenancies, the 
Courts below have contents! themselves 
with a finding that the creation of occu¬ 
pancy tenincies is not a permanent 
alienation and have not considered whe¬ 
ther their creation in the case was an act 
(of good management. In our opinion 
jthe creation of an occupancy tenaucy 
(amounts to a permanent alienation, inas¬ 
much a9 the created rights derogate from 
the full title of the landlord. And in 
thecases before us, the creator of the right 
appears to have boon actuated not by a 
desire to improve his estate, but to secure 
cash with the slightest inconvenience to 
himself and the greatest loss to his suc¬ 
cessors. A mortgage of the land would 
have been his proper course. That the 
consideration for the creation of the ten¬ 
ancies was needed by Tungal, we see no 
reason to doubt; indeed alter all these 
years necessity may he presumed. On 
this view wo accept the appeal and decree 
to plaintiffs possession of their share 
(23/60) of the occupancy areas on their 
paying 23/GO of Rs. 240 to defendants 4 
and 5 and 23/60 of Rs. 121 to defendants 6 
to 10. 

Regarding the shares of the plaintiffs' 
co-heirs, who have not sued, no argument 
hft9 been addressed to U9. Parties shall 
bear their own co3ts in this Court. 

R.M./R.K. Appeal accepted. 

A. I. R. 1919 Lahore 249 

Broad .vay, J. • 

Nathu Mal-Saran Das —Plaintiff— 
Petitioner. 

v. 

Mehr Chand and another— Defendants 
—Opposite Party. 

Civil Revn. Petn. No. 494 of 1918, De¬ 
cided on 9th Jauuary 1919, from order 
of Sub-Judge, Second Class, Amritsar, 
D/- 21st May 1918. 

Civil P. C (1908), S. 115—Interlocutory 
order should not be interfered with save in 
exceptional circumstances. 

An intoilocuiory order should not be intorfored 
with in rovieion save in exceptional oircum- 
stanocs. Plaintiff sued defendants on a bahi ao- 
count. Aftor tho issues wero framod the suit was 
referred to arbitration on the motion of tho 
parties. On the award being given tho defen¬ 
dants filed objections.-Tho Court sot aside tho 
award and direoted that the suit should proceed. 
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The plaintiff then applied to the Chief C^urt for 
revision of tho order: 

Held: that a*? no irreparable loss would be 
cause l to the plaintiff by tiie order being alio ved 
to stand and there .were no exceptional circum¬ 
stances to justify an interference iu revision the 
Chief Court would not interfere: 20 Bom 05L 
and 30 Cal 307 Foil . IP *2 0 C 1\ 

Teh Chand and Barf r-ud-Di n Qureshi, 
for Rambhaj Datta — forPetitioner. 

•S heo N a rain — for Opposite Party. 

Judgment.—The facts of this case are 
these:—The firm of Nathu Mai Saran 
Das instituted a suit against Mehr Chaod 
and Puran Chaud claiming R 9 . 4,214-11-0 
on a bahi account. After the issues had 
been framed the parties moved bhs Court 
to refer the case to the arbitration of 
one Lala Utam Chaud, a pleader Tho 
reference was accordingly made hut be¬ 
fore any award was filed, the defendants 
filed objections in Court accusing the 
arbitrator of partiality. This was on 
15th January 1918 and tho award was 
filed on 16th January 1913. To this 
award the defendants filed objections and 
on 2lst May 1918 the learned Subordi¬ 
nate Judge 90t aside tho award and 
directed that the suit should proceed in 
Court. The plaintiffs through Mr. Tek 
Chand then filed this petition, asking for 
a revision of the order setting aside the 
award. For the defendants Mr. Sheo 
Narain has raised certain preliminary 
objections. He contended (1) that tho 
jurisdiction of this Court on the revision 
side is a discretionary one and that as the 
order complained of left tho plaintiffs 
with another remedy it should nob be 
\ interfered with at this stage; (2) that 
the order being an interlocutory one it 
should only be interfered with in excep¬ 
tional circumstances which do not exist, 
and (3) that as no question of “jurisdic¬ 
tion" was involved no revision was 
competent. 

In support of the third contention ray 
attention was drawn to certain observa¬ 
tions made by their Lordships of tho 
Privy Counoil in T. A. Balakrishna 
Udayar v. Yasudava Aiyar (1), Mr. 
Tek Chand urged that these observations 
were really obiter dicta and were ex 
pressed in too wide terms, unless they 
were to be confined to the faots of the- 
oase that was before the Judicial Com- 
mitfcee. I do not feel called upon to ex¬ 
press any opinio n on this point, however 

(1) A. I. R. IU 17 P. 0\ 7i = 40 Midi 798=40 
I. O.ObO.(r.O). V 


Nathu Mal v. Mehr Chand (Broadway, J.) 



250 Lahore Har Kishen Singh v. Lahore Bank 

as it seems to mo that there is force iu 


Mr. Sheo Nurain’s second contention. The 
order that is sought to he revised is an 
interlocutory order and though I have 
power to interfere, it is only in excep¬ 
tional cases that I should exercise that 
power. In this case the result of the 
order is that the case will now he tried 
by the Courts in t he ordinary way and no 
irreparable loss can be caused to the 
plaintiffs. In my opinion Damodar 
Trimbak Dharap v. Raghunath IIari(2) 
and Kali Charan Sirdar v. Sarat t hun¬ 
der Chowdhnj (3) referred toby Mr. Sheo 
Narain are in point and that this Court 
should not interefere in orders of this 
nature. I accordingly dismiss this peti¬ 
tion of revision with costs and direct 
that the case he proceeded with indue 
course. 

RM./R .K. Petition dismissed. 

.(‘2) IW02] ‘20 Bom. 551. 

(S) U«J03] SO Cal. 39*. 
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plaintiffs come here in second appeal and 
though we cannot agree, inasmuch as 
during the lifetime of Bibi Sahibu the 
plaintiffs could not sue for possession, 
that cultivation by them a3 tenants of 
part of the land operates as an estoppel 
against them still wo hold that the ap¬ 
peal must fail, for from the evidence on 
the record it is quite clear to us that the 
sale was for consideration and necessity. 
The consideration for the sale consisted 
of an earlier mortgage, the interest on 
that mortgage and a bond, registered, of 
1^74 for 11s. 280. That bond itself arose 
out of an earlier bond of 16G8 and that 
again was based upon an earlier bond, re¬ 
gistered also, of 18G5. Moreover wo find 
that the mutation in 1883 was attested 
by Amir Khan, who was father of some 
of the plaintifls and brother of others. 
For these reasons wo dismiss the appeal 
with costs. 

R.M./R.K. Appeal dismissed. 
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LeRossignol and Wilberforce, JJ. 

Bahar Khan and others —Plaintiffs— 
Appellants. 

v. 

Kishen Chand and others — Defendants 
—Respondents. 

Second Appeal No. 715 of 1915, Deci¬ 
ded on 9th December 1918, from decree 
of Dist. Judge, Hoshiarpur, D/- 8th 
December 1914. 

Custom (Punjab) — Alienation — Rever¬ 
sioners tenants of vendee during vendor's 
life time—Death of vendor— Reversioners 
are not estopped from contesting sale. 

Tbo fact that the reversioners of a vendor cul¬ 
tivate a portion of the land sold, during bis life¬ 
time, as tenants of tho vendee, does not oporate 
to estop them, on the death of the vendor, from 
contesting the sale by suing for poassession. 

IP *26C C 2] 

Umar Bakhsh — for Appellants. 

Tele Chand —for Respondents. 

Judgment. —This was a suit by re¬ 
versioners for possession of land 59 kanals 
18 marlas in area which .was sold in 
1878 by Sultani Khan and Bibi Sahibu, 
his sister-in law, jointly. Bibi Sahibu 
died in December 1908 and Sultani Khan 
had predeceased her. The Courts below 
have dismissed tho suit, holding, that as 
the plaintiffs during the lifetime of Bibi 
Sahibu cultivated a portion ot tho land 
sold to tho vendees, as tenants of the 
vendees, that .circumstance taken to¬ 
gether with 35 years' silenco estopped tho 
plaintiffs from challenging the sale. The 
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Rattigan, G. J. and Scott-Smith, J. 

liar Kishen Singh and others —Defen 
dants—Appellants. 

v. 

Lahore Bank Ltd. —Plaintiff — Res¬ 
pondent. 

First Appeal No. 500 of 1915, Decided 
on 8th November 1918, from decree of 
Sub-Judge, 1st Class, Amritsar, D/- 24th 
June 1914. 

(a) Limitation Act (1908), S. 5—Amend¬ 
ment of decree applied for within limitation 
for appeal—Time for appeal can be extended 
or delay can be condoned. 

A defendant is not bound to appeal from a 
decree at a time when the plaintiff bus, within 
the period cf ninety days allowed for an appeal, 
already Applied for amendment of the decree. In 
any event, an extension of tune for appealing 
should in such a case be granted under S. 5. 
Lim.Act. CP 25i C 2] 

(b) Civil P C. (1908), 0.41. R 25-Bad 

conduct of case —Important point left out 
Remand in appeal is justified. 

Where a case is badly conducted in tho lower 
Court and an important point has not been put 
in issue, the appellate Court would be justified 
in romauding the issue for trial. LI 202 o lj 

Teh Chand— for Appellants.' 

Sunder Das— for Respondent. 

Order —The plaintiff in this case is 
the Lahore Bank, Limited, of Amritsar, 
and it sues to recover a sum of Rs. 17.G38 
as principal and interest due on a pro¬ 
missory note executed on 3rd May 1911 
by defendants 1 aud 2, as "agents and 
managers” of a joint Hindu family which 
includes themselves and defendants 3,4,5, 
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and 6, tho sons of defendant 1, who were, 
at the time of the institution of the suit, 
minors under the guardianship of their 
mother Mt l)han Devi. The plaintiff 
Bank in its plaint further alleged that ou 
the day when the promissory note was 
executed, defendants 1 and 2 mortgaged 
a three.storeyed house at Amritsar by 
way of an equitable mortgage to the Bank 
and handed over the title-deeds of the 
house. The relief claimed was a decreo 
of Rs. 17,038 on account of principal and 
interest cn the security of the mortgaged 
house referred to in the plaint together 
with costs against defendants and in the 
event of the house being insufficient in 
value tc satisfy the claim, it was prayed 
that tho decree might bo realised from 
defendants’ other property a9 well as 
against their persons. It was further 
prayed that interest from the institution 
of the suit to tho satisfaction cf the 
decree might be awarded at tho agreed 
rate. Defendants 1 and 2 admitted the 
execution of the promissory note and the 
deposit of tho title deeds by way of secu¬ 
rity, but pleaded that they had received 
. no consideration in respect of the promis¬ 
sory note and that the deposit of title 
deeds did not create an equitable or legal 
mortgage of property in favour of the 
Bank. The minor defendants pleaded 
that tho defendants wore not members of 
a joint Hindu family, that defendants 1 
and 2 had not executed the promissory 
note in tho capacity of agents or mana¬ 
gers of the family, that there was no ne¬ 
cessity for the loan, and that the money 
\va9 not borrowed or spent for tho benefit 
of the family. Tho Subordinate Judge 
framed the following issues: 

(l) Is the plaint signed and filed by a 
proper person on behalf of the plaintiff 
Bank? (2) Are defendants 1 and 2 and 
defendants 3 and 6 not members of a joint 
Hindu family? (3) Did defendants 1 and 
2 execute the promissory note without 
receiving full consideration? (4) Is plain¬ 
tiff entitled to recover the money due on 
the promissory note from the house, tho 
title deeds as to which and its plan wore 
deposited with the plaintiff? (5) Is 
plaintiff entitled to realize compound in¬ 
terest? As pointed out by the Subordi¬ 
nate Judge in hia judgment, defendants 
were given numerous opportunities of 
producing evidence in support of their 
allegations, but these opportunities were 
not taken advantage of and in the result 
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three witnesses, two for the defendants 
and one for the plaintiff, were very 
briefly examined. Their evidence, such 
as it is, will be found at pp. 28 and 29 of 
the printed he ok. On 24th .Tune 1914 
the Subordinate Judge delivered judg¬ 
ment- in favour cf the plaintiff Bank 
whose claim was decreed in full with 
costs. The original decree did not how¬ 
ever specify that the decretal amount 
could he recovered from the house which 
had been mortgaged to the plaintiff and 
consequently an application for amend¬ 
ment of decree was made on bOth July 
1914. This application was granted and 
the decree duly amended on 19th Novem¬ 
ber 1914. On 19th February 1915 Bawa 
Harkishen Singh, defendant 3, who had 
attained his majority after the decision 
of the case in the lower Court, filed an 
appeal to this Court and his memorandum 
included all the defendants as co-appel¬ 
lants, though it appears that he possessed 
no power-of-attorney from defendants 1 
and 2 and does not appear to have been 
made a next friend of his minor brothers 
by any order of Court. 

At tho hearing beforo us Mr. Sunder 
Das on behalf of the respondent took a 
preliminary objection that the appeal was 
barred by limitation, inasmuch as it was 
not filed till February 1915, whereas the 
date of the original decree was 21th June 
1914. Tho learned counsel conceded that 
the appeal would be in timeso farnsit pur¬ 
ported to he merely an appeal from tho 
amended decree of November 1914, hub 
urged that (except as regards theamended 
portion of tho decree) tho original decree 
of June 1914 could not he attacked by an 
appeal filed more than 90 days aftor 
its date. We overruled this objection as 
it appeared to us untenable to contond 
that the defendants were bound to appeal 
from the decree of June 1914 at a time 
when the plaintiff had, within the period 
of 90 days allowed for an appeal already 
applied for amendment. In any event 
we were prepared to grant an extension 
of time under tho provisions of S. 5, Lim. 
Aot. On behalf of tho appellant Har¬ 
kishen Singh and the latter’s minor 
brothers, Air. Tek Chand informed us 
that tho sole ground on which he pro¬ 
posed to attack the decree of the lower 
Court was that the burden of proof that 
the money borrowed by defendants 1 and 
2 was taken for & nocessary or family pur¬ 
pose lay upon the plaintiff Bank and that 
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this burden had uot been discharged, the 
result being that no decree could bo 
passed either against defendants 3 to 6 
personally or against any part of the 
house in which they were cosharers. In 
support of the latter contention the 
learned pleader referred us to Piarc Lai 
v. Ram Chand (1) and the recent ruling 
of their Lordships of the Privy Council 
reported as Sahu Ram Chandra v. Bhup 
Singh (2). 

It appears that the plaintiff Bank in 
its plaint alleged that the money had 
been borrowed by defendants 1 and 2 “as 
agents or managers of a joint Hindu 
family,” hut it was not specifically stated 


or claimed that the money had been taken 
for such necessary or family purposes as 
would hind the either members of the 
joint Hindu family. On the other hand, 
the minor defendants through their 
guardian distinctly pleaded that they 
were Dot bouDd by the debt inasmuch as 
it had been contracted by defendants 1 
and 2, if at all, for their own personal 
purposes and not for any family necessity. 
This point should undoubtedly have been 
put in issue, hut unfortunately it appears 
to have been entirely overlooked. Mr. 
Tek Chand concedes for the purposes of 
this appeal that the family is a joint 
Hindu family, and his sole point i9 that 
plaintiff must fail because it has not 
proved that tho debt was not one binding 
upon defendants 3 to 6. The case was 
Ihadlv conducted in the lower Court and 
wo think it would be unjust to the plain¬ 
tiff to decide the point against it without 
allowing an opportunity of proving, if it 
can, that the debt was contracted for a 
necessary purpose or that the money was 
used for the benefit of the family. Under 
O. 41. R. 25, wo accordingly remand the 
following issue to the Subordinate Judge 
for trial and direct him to take tho 
(additional evidence required and there¬ 
after to return the evidence to this Court 
together with his finding thereon and the 
reasons therefor: 

"Was tho promissory note Ex. P-4 executed 
by defeudants 1 and 2 as agents or managers of 
the joint Hindu family, and was tho sum of 
Its. 15,000 borrowed by them from tho plaintiff 
Bank for necessary or family purposes or was it 
used for the benefit of tho family ?" 

The onus of proof will be on the plain¬ 
tiff, but both parties should he called 

7T) [1012] 21 P. R. 1912=11 I. 0. *113, 

(2) A. I. R. 1017 P. C. 01=30 All. 437=39 
I. C. 280=44 I. A, 120 (P. 0.). 


upon to produce all the evidence available 
upon the point. A return should be 
made to this order within three months 
and objections must he filed, within 15 
days of tho receipt of notice from this 
Court to the effect that the return has 
been made. 

R.M./r.k. Case remanded . 
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Scott Smith, J. 

Alt. Amtul Qadir —Defendant—Appel¬ 
lant. 

v. 

Muharnmad Yusaf — Plaintiff — Res¬ 
pondent. 

Second Appeal No. 3095 of 1917, De¬ 
cided on 7th January 1919, from decree 
of Dist. Judge, Karnal, D/- 19th March 
1917. 

Civil P. C. (1908), S. 149—Appellant un¬ 
able to pay court-fee within limitation on 
account of poverty ihould not be allowed to 
file appeal on insufficient stamp and then to 
pay balance at leisure—Poverty is not suffi¬ 
cient ground. 

An appellant, who cannot on account of 
poverty pay the full court-fee on tho appeal 
within tho period of limitation prescribed for the 
filing of the appeal, should not be allowed to file 
the appeal on an insufficient stamp and then 
given time under S. 140 to pay the balance at* 
his leisure. IP 253 C ll 

An appeal was filed a few days before tho ex¬ 
piry of tho period of limitation on 2Gth Juno 
1917 upon an insufficient court-fee stamp. The 
memorandum of appeal was returned to tho ap¬ 
pellant on -20th Juno with tho remark that the 
deficiency iu the court-fee stamp should bo made 
up. The memorandum was not re-fikd until 
17th November. 

Held: that the appellant was not entitled to 
the benefit of the provisions of S. 149 and that 
tho appeal was therefore barred by time. 

IP 253 C 1] 

Badrud-Din Knreshi —for Appellant* 

Shamatr Chand and Madan Gopal 
for Respondent. 

Judgment. —This is an appeal from 
tho order of the District Judge, Karnal, 
dismissing an appeal before him as bar¬ 
red by limitation. Lala Shamair Chand 
on behalf of the respondent raises a pre¬ 
liminary objection that the present ap¬ 
peal is also barred by time. The order 
appealed against is dated 19th March 
1917 and the appeal was originally filed 
in this Court a few days before tho expiry 
of the period of limitation on 26th June 
1917 upon a court-fee stamp of Rs. 19-8-0. 
The decree appealed against was for 
Rs. 600 and the court fee chargeable on 
the appeal was accordingly Rs. 45. Tbe 
memorandum of appeal was therefore re- 
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turned on 29fch Juno 1917 by fcho Deputy 
Registrar with the remark that the court- 
fee stamp was insufficient and counsel 
should note as to how he has cilcuiated 
the value for purposes of court-fee. 
Nothing further was done by or on behalf 
of the appellant until 17th November 
1917, when tho appeal was refiled on a 
full stamp. S. 119, Civil P. G. t allows 
the Court to extend time for payment 
of the whole or any part of tho court-feo 
chargeable upon any document and the 
only question is whether the Court should 
in the present caso extend the time. 
Dilip Singh v. Omrao Singh (l), was a 
case similar to tho present, but in that 
case the appeal was not refiled till the 
expiry of one year after it had been re¬ 
turned to the appellant. 


Mr. Kuresbi on behalf of the appellant 
is unable to state how the court-fee of 
Hs. 19 B 0 originally paid was calculated. 
He suggests that that was all the money 
which was given to him and probably fcho 
appellant could not afford to pay the full 
court foe at the time when the appeal 
was first filed. Ifc was held in Modia- 
ullah v. Ahmedullah (2) and Uusaini 
Begamv. Collector of Muzf/arnagar (3) 
that poverty was not sufficient cause 
within the meaning of S. 5, Lim. Act. for 
m extension of tho limitation period. In 
ny opinion ifc would he an exceedingly 
aad precedent to hold that an appellant, 
who cannot pay the full conrfc.feo within 
jthe periol of limitation proscribed for 
the filing of an appeal, should he allowed 
to file an appeal on an insufficient stamp 
| an d should he given time to pav the bal¬ 
ance at his leisure. It is not alleged that 
tho insufficient court-fee was paid in the 
first lostaoce through a bona fide mistake. 
I am quito clear that no hona fide mis¬ 
take was made and also that no due dili. 
genoe was used in making up the full 
court-fee chargeable on the memorandum 
of appeal. The appellant no doubt in the 
lower appolUte Court applied for leave 
to appeal in forma pauperis, hut when 
her application was finally rejected and 
she was allowed time to mako up the 
court, fee within a week she did so I 
see no reason to suppose that full court- 
feo could not have been paid in the first 
instance and I therefore do not think 
that it is a case ip whioh the Court should 

(1) [1*131 35 P. ft. 1913=10 I. 0. 73S 
(2 118861 13 Oal. 78. 

AS) 11897) 9 AU. 656. 


extend the time under S. 149, Civil P. C. 
The appeal is accordingly dismissed with 
costs. 

R»M./r.K. Appeal dismissed. 
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Scott-Smith and Martineau, JJ. 

Bhagwan Das — Defendant — Peti¬ 
tioner. 

v. 

Allah Bakhsh — Plaintiff — Opposite 
Party. 

Civil Revn. No. 337 cf 1915, Decided 
on 5th August 1918, from decree of Small 
Cause Court Judge, Lahore, D/- 7th April 
1915. 

Civil P C. (5 of 1908), 0.21, Rr. 91,92 
and 93—Judgment-debtor having saleable 
interest—No suit for refund of purchase 
money by auction purchaser lies—He can get 
refund only when sale is set aside under R. 92. 

A suit brought by a purchaser at a sale in 
execution of a decree for the refund of a portion 
of the purebaso monoy is not maintainable where 
it is found, as required by O. 21, Rr. 91, 92 and 
93, that tho judgment-debtor bad a saleable 
iutere^t in the property sold. It is only whero a 
r.\1o is set ruide under R. 92, 0. 21 of the Code 
that tho auction purchaser can obtain an order 
for tho refund of tho purcha^o m^ney under 
ft- 93. (P 253 C 2: P 254 0 1] 

Parduman Das— for Petitioner. 

Judgment. Tho plaintiff purchased 
a house in execution of a deoree obtained 
by Bhagwau Das against Abdur Rahman 
and paid the price. On a suit brought 
by the judgment debtor's sons it was 
held that they were the owners of ffchs 
of the house. The plaiutiff has conse¬ 
quently sueJ for the refund of 2ths 0 f 
the price, and tho Judge of Small Cause 
Court has given judgment in their favour, 
following Fazal I/ahi v. Muhammad 
Jan (1). Bhagwan Das has applied to 
this Court for revision, and ifc is conten¬ 
ded on his behalf that the suit is nob 
maintainable. This contention is sup¬ 
ported by GurdU Singh v. Ghanaya Lai 
2J, in which it was held that a suit 
brought by a purchaser for the refund ol 
a portion of the purchase money was not 
maintainable when ifc was nob found a* 
required by S. 315, Civil P. 0 M 

that the ju igmont-dobfcor had no saleable 
infeoresb in the property. 

In the oase followed by fcho lower 
Court, whioh was deoided by a single 
Judge, the loaroed Judge pointed out 
that whereas S. 315 of the old Civil 
Frooedure Code contained a «H»nlati nn 

U) [1913] 18 ro7795~-- 3 

• (2) [1908] 114 P. R 1908. 
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that it must he found that the judgment- 
debtor had no saleable interest in the 
property sold, nothing was said about 
this in R. 93, O. 21 of the present 
Cole; and ho held that under the present 
law au auction purchaser was entitled to 
recover his purchase money, or somo 
part of it, even when the judgraent- 
dcbtor had somo saleable interest in the 
property. That finding was really an 
obiter dictum, as the auction purchaser’s 
petition for revision was dismissed on 
account of the delay in presenting it. 
Moreover, in coming to that finding the 
learne 1 Judge omitted to notice that the 
eltect of R 93, O. 21 of the present 
Code, real with the two preceding rules, 
was really the same as that of 3. 315 of 
the oi l Colo. O. 21, R. 93 of the pre¬ 
sent Co lo, entitles the purchaser to an 
order for payment of his purchase money 
where the sale is set aside .uuder R. 92. 
R. 92 provides for the sale being set aside 
where an application under R. SO, R. 90, 
or R. 91 is made and allowed. R. 91 
provides that the purchaser may apply 
to tho Court to set aside the sale on the 
ground that the judgment-debtor had no 
saleable interest in the property sold. 
Reading Rr. 91, 92 and 93 together, it is 
clear that the present Code ha9 made no 
change in the law, on the subject of a 
purchaser’s right to a refund. Wo hold 
therefore following Gurdit Singh v. 
Ghanaya Lai (2), that the suit is not 
maintainable. 

Wo hold further that the suit 
must fail also by reason of the fact 
that the 9ale has never been set asi le. 
As has been bold in Nannu Lai v Bhag- 
wan Das (3), it is only when the sale has 
boon set aside under R. 92 tbit the auc¬ 
tion purchaser can obtain an order for 
the refund of the purchase money under 
R. 93. Wo accordingly accept the appli¬ 
cation, sob aside the decree of the lower 
Court, and dismiss the suit. As the case 
is a hard one for the purchaser, who has 
been deprive l of ?ths of the house while 
ho has paid the price of the whole, we 
direct that the parties shall bear their 
own co3ts throughout. 

R.M./R.K. Application accepted . 

(3) lull} All. 11 i=j 1 i. u. y. 
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Scott-Smith, J. 

Ala .1/; Khan aud another— Plaintiffs 
—Appellants. 

v. 

Kala and others — Defendants — Res¬ 
pondents. 

Second Appeal No. 1913 of 1918, Do- 
cided cn 30th January 1919. from decree 
of Dist. Judge, Attcck, D/- 4fch May 
1918. 

Custom (Punjab)—Succession — House in 
abadi of non-proprietor—Near collateral (first 
cousin) can succeed. 

On tbe death of a non-proprietor in possession 
of a house iu the village abadi, a near collateral 
of the deceased is entitled to succeed to the house 
as against the proprietors. 

Who'e. therefore, plaintiff, a proprietor, sued 
for possession of a house in the abadi which be¬ 
longed to one II ., an occupauy tenant who died 
without any lineal descendant. 

Held* that the defendant, a first cousin of the 
deceased, was entitled to succeed to the house 
0 I G. 785, Foil. IP 255 C 1] 

B. A. Cooper —for Appellants. 

Mohsin Shah —for Respondents. 

Judgment. —In the case out of which 
the present second appeal arises the 
plaintiff sued for possession of a house in 
the abadi which belonged to Raushan de¬ 
ceased, who held the land under him as 
an occupancy tenant and who died with¬ 
out any lineal descendant. The first 
Court held that in accordance with 
Art. 238-a, Rattigan’s Digest, only the 
direct male descendants are entitled bo 
succeed to a house of a non proprietor, 
and that therefore Kala, defendant, the 
first cousin of the deceased Raushan, was 
not entitled to succeed, the common an¬ 
cestor Murid not being proved to have 
occupied the house. The lower appel¬ 
late Court also found that it was not 
shown that the house was built by Murid 
the common ancestor of Kala and Rau¬ 
shan. but it was of opinion that as Rau- 
shan's fathers occupied the house and us 
a first cousin was not a remote collateral, 
and as it is very probablo that the house 
was owned by Murid, a decree should 
not have been given to the plaintiff. It 
therefore dismissed the plaintiff s suit. 
In second appeal bv the plaint ill Art. 
238-a of Rattigan’s Digest is again relied 
upon. Now what that article says is 
that direct male descendants will succeed 
to a non-proprietor’s rights in a house 
occupied by him at the time of his death 
but not. remote collaterals. It docs not, 
however, say that near collaterals will 
not succeed. Certain authorities are 
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quoted under this article and these were 
considered by Johnstone, J., in the case 
reported a3 tala v. Pir Bakhsh (1). The 
learned Judge in that case was of opinion 
that the rulings hud gone a little further 
than the rule recorded by the author of 

the Digest. Ho says: 

"It seems tomequite clear that the Judges who 
delivered those judgments iot»ndsd to hold that 
io such a case as the present near collaterals 
would succeed to the occupation of the homes.” 
He further stated that in Wall Muham¬ 
mad Khan v. Ml. Surji (2) the dispute 
was botwcon a nephew and the proprietor 
cf the village and theMispute was decided 
in the nephew's favour. In that case 
the learned Judge held that where a non- 
proprietor in possession of a house in the 
village abadi dies, his near collaterals aro 
entitled to possession as against the 
proprietors. This view was followed in a 
subsquent ease reported as Kala v. 
Hash am (3). 

Mr. Cooper is unable to oite any autho¬ 
rity wherein it was laid down that a 
near collateral cannot succeed to a houso 
left by a non-proprietor in a village. 

I am, therefore, of opinion that the 
decision of the lower appellate Court in 
this case is perfectly correct. Kala, as 
the first cousin of the deceased non¬ 
proprietor, is a very near collateral of 
his and in the absence of proof of any 
custom to the contrary, I hold that he is 
entitled to succeed. The appeal, there¬ 
fore, fails and is dismissed with costs. 

B.M./ r K. Appeal dismissed. 

(1) U91I1 9 I. 0 . 735. 

(2) fl888] 7G P. R. 1888. 

(3) L101GJ 35 I. 0. 201, 
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Siiadi Dal, J. 

Ralla Ram —Appellant. 

v. 

Amritsar Mutual Relief Fund , Ltd .— 
Respondent. 

Misc. Civil Appeal No. 212 of 1918, 
Decided on 23rd March 1918, from order 
of Dist. Judge, Lahore, D/- 4th January 
1918. 

Companies Ac* (7 of 1913), S. 202—Liqui¬ 
dation proceedings — Judge can review 
wrong order. 

A Judge oonduoting liquidation proceedings is 
not precluded from ro calling a wrong ordor and 
rectifying a mistake. [p 265 , 0 2) 

Moti Sagar —for Appellant. 

S. K. Mukerji —for Respondent. 
Judgment.— The District Judge has 
passed an order under S. 162, Companies 


Act, 1882, summoning the appellant to 
appear in Court and give information 
concerning certain transactions entered 
into by him as the voluntary liquidator 
oi the Company. Mr. Moti Sagir seeks 
to impeach that order on the ground 
that one of the matters to be inquired 
into by the District Judge has already 
beeu disposed of by a previous order 
passed by I3hai Umrao Singh, and that 
the District Judge is not competent to 
reopen the same question. I am not 
prepared to accede to this contention. 
Apart from the reasons given by the 
learned Judge, which in my opinion are 
sound I consider that a Judge conducting 
the liquidation is not precluded from 
recalling a wrong order and rectifying a 
mistake: vide Civil Appeal No. 2421 of 
1916. The judgment in Mussoorie Bank\ 
Limited v. Himalaya Rank Limited (l) 
lays down the rule that S. 169, Com¬ 
panies Act, was not intended to refer to a 
case in which a Judge upon the discovery 
of fresh matter considers it expedient to 
pass a fresh order or to review an order 
passed by him. It is to be observed 
that this view of the matter is in accord¬ 
ance with the procedure followed by the 
English Courts in similar circumstances: 
vide In re National Assurance and In¬ 
vestment Association Ex parte Munday 
( 2 ). 

For these reasons I do not thiuk there 
is any sufficient roason for my inter¬ 
ference with the order of the lower Court. 
I accordingly dismiss the appeal with 
costs. 

._ Appeal dismissed* 

(1) 118941 1C All. 53. -- 

(2) C1SG-2] 31 Boav. *203. 
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Broadway, J. 

Pohlo Ram and others —Appellants. 

v. 

Hukam Singh * another— Respondents. 

Secool Appeal No. 1068 of 1918 De 
cidod on 21st June 1918, from dec’roe of 
Dist. Judge, Julluudur, D/- 7th January 

1 Jlo, 

Malicious Prosecution—Essentials—Proof 
of favourable termination of criminal pro- 
cecding. i, not sufficient Charge. mu .t be 
.hown to have been unfounded —Burden of 
proving innocence i. greater where prosecu- 
tion IS dismissed on technical grounds. 

In a suit for dtiungog for malicious prosocutlon 
tho plaintiff must call evidenoo to provo that ho 
was innocent of tbo chargo that had boou 
brought agaiust him and that it had beon brought 
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without reasonable and probable cause. Merely 
to show that the criminal proceedings termina¬ 
ted iu bis favour is not enough. 

Where the criminal case is dismissed on a 
technical ground, it is still more incumbent 
on the plaintiff to establish his innocence. 

IP25GC :] 

Ramblmj Datta —for Appellant. 

Sewaram Singh and Nthal Chand —for 
Respondents. 

Judgment.—Owing to the manner in 
which the learned District Judge had 
dealt with this case I found it necessary 
to remand the case for a fresh hearing 
and decision. The case has now been de¬ 
cided afresh by the successor of the for¬ 
mer District Judge and the suit of the 
plaintiff has been dismissed on the 
ground that, although there was no rea¬ 
sonable and probable cause for the 
prosecution of the plaintiffs — and 
that the prosecution had' been mali¬ 
ciously launched — the plaintiffs had 
failed to prove that they were innocent. 
In coming to this finding the learned 
District Judge relied on Abrath v. North 
Eastern Ry. (1), which had been fol¬ 
lowed in Mg Tha Ilia v. Mokhlas (2)and 
Nalliappa Goundan v. Kaliappa Goun- 
dan (3). 

Choudhri Ramhhaj Datta referred mo 
to Crowd y v. L. O'Reilly ( 4) and Venn v. 
Coorya Narayan (5) and also read Rattan 
Lai on Torts, p. 257. Sardar Singh on 
the other side cited Sheik Muehi Osta 
v. Ilorsmull Mar war i (6) and Pa da shin 
v. Mating Lun (7) and also referred to 
•Rafctau Lai on Torts, p. 221. The general 
consensus of authorities seems to he in 
favour of the view taken by the learned 
District Judge and the gist of the de¬ 
cisions is that, in a suit of this nature, 
the plaintiff must call evidence to prove 
that ho vva9 innocent of the charge that 
had been brought against him and that 
it had been brought without reasonable 
ind probable cause, merely to show that 
ithe criminal proceedings terminated in 
his favour being not enough. In the pre¬ 
sent instance the criminal case was dis¬ 
missed on a technical ground and there¬ 
fore it was still more ineumbeut on the 
(plaintiff* to establish their innocence. 
This they havo not eve n attempted to d o 


(1) [1833) II Q- D. 440. 

(2j 110161 31 l C 321, 

(3) .1901] 24 Mad. 59. 

(4) (.1913) 18 I. 0. 737. 

(5) 118*1-82] G Bom. 37G, 

!§j 8 t ft l‘'78=20 I. 0. 888. 


and T am not prepared to allow them ary 
further opportunity. The sooner this 
litigation comes to an end the better it 
will be for the parties concerned. I ac¬ 
cordingly dismiss this appeal but direct 
the parties to bear their own costs 
R M./r.k. Appeal dismissed. 
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Chevis and Abdul Raoof, JJ. 
TIarnam Singh —Convict—Appellant. 


v. 


« • 

Emperor Opposite Party. 

Criminal Appeal No. 747 of 1918, De- 
cided on 31st January 1919, from order 
of Sessions Judge, llissar, D/- 21st 
October 1918. 

Penal Code (I860), St. 34, 111 and 394 - 
Robbery committed by four persons — Death 
caused by one alone —Other accused cannot 
be convicted of murder by reason of S. 34— 
Applicability of S. Ill discussed— Other ac¬ 
cused held guilty under S. 394. 

A robb-rv was committed by four men: two, 
oue ol whom was the accused, went from house 
to house bullying and ill-treating the inmates 
and making them give up their valuables, while 
the other two kept guard on the housetops. Of 
the latter pair one was armed with a gun which 
ho firod off several times, and towards the closo 
of the affair when the villagers began to mako 
it unpleasant for the robbers bv stone throwing, 
ho aimed at one of the villagers who took a 
promiuent part in stme throwing, and shot and 
killed him. The accused, having b»cn convicted 
of mu-dor, appeiled to the Chief Court: 

Held: (2) that inasmuch as the fatal shot 
was fired by one man alono. tho accused could 
not be convicted of murder by reason of S. 34; 
(2) that in order to apply S 111, it must bo found 
(a) that the appellant was an abettor of tho 
robbery and lb) that tho raurdor was a probablo 
cous**quence of the abetment and was committed 
in pursuance of the conspiracy to commit tho 
robber* ; (3) that tho appellant was one of tho 
principals in the robbery and not merely an 
abettor; (l) that even assuming that he was an 
abettor, it could not bo Paid that murder was a 
probable consequence of the abetment to commit 
robberx; ( 5 ) ih »t the accused was gu'ltv of an 
ex _Q QOl (L* 258 U1.2J 


Gullu Rum —tor Appellant. 

Mul Chand—tor tho Crown. 

Judgment - Tha appellant Harnam 
Sinah has been convicted of the murder 
of Umar Hyat and sentenced to doath. 
Tho case is before us on appeal, and also 
under 3. 371. Criminal P. C., for orders 
as to confirmation of tho death sentence. 
Tiie muidor in question occurred in the 
course ol a robbery which took place 
the houses of Jainti. Santu and I snar l 
at B.idalgirh soon after sunset on JtU 
November 1917. The facts of the robbery 
are related at length in the judgment oi 
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the learned Sessions Judge, and ifc is un¬ 
necessary fco repeat them in full detail 
here. Briefly it may be said that the 
robbery was committed hv four men; 
two, one of whom is alleged to bo the 
appellant, went from house to house, 
bullying anl ill-treating the inmates and 
making them give up their valuables, 
while the other two kept guard on the 
house tops. Of the latter pair one was 
armed with a gun, which he fired off 
several times, and towards the close of 
the affair, when the villagers began to 
make it unpleasant for the robbers by 
throwing stones ha aimed at Umar flyat, 
who was taking a prominent part in the 
stone throwing, and shot and killed him. 
The robbers then made off with their 
booby. 

The manner in which the investigating 
police came to the conclusion that Harnam 
Singh was one of the robbers and arrested 
him in Calcutta in April 1918 isdescribed 
in the judgment of the learned Sessions 
Judge. That the robbery and the murder 
took place as described by the witnesses 
is not denied, and the only question of 
fact arising for decision in this appeal is 
whether it has been proved that the ap¬ 
pellant is one of the four robbers. On 
this point the principal evidence is that 
of Lekhu, eon of Jainti, Ganoshi, brother 
of Santu, Mt. Gangi, wife of Lekhu, and 
Mfc. Rakhi, wife of Ishari, who all swear 
to the appellant as one of the two who 
committed the actual robbery while 
their two companions mounted guard on 
the housetops. Their is reliable evi¬ 
dence as to these four witnesses having 
picked the appellant out of a group of 
men in the Hissar Jail in the presence 
of Rat Gopal Das, Treasury Officer. We 
see no reason whatever to suppose that 
the identification was not perfectly genuine. 
It is urged that the police may have al¬ 
lowed the witness as opportunity of seeing 
the appellant before the identification 
parade took place, or that the witnesses 
may have seen beforehand the other 
persons with whom the appellant was 
grouped But if any tricks of this sort 
were to be played, how is it that Rura 

a “ d “ tu wore not also induced 
to identify the appellant? The robbers 

were in the houses of the witnesses for 

tV ft - d0rab 6 tlm9 ' B ° We hftva 110 doubt 

2 **! had 0 PP 0r tanity of 

noting their features, even though their 

£aoes were partially covered as the wit- 

1919 L/83 & 34 


nesses admit. It might, of course, be 
urged that the appellant was picked out 
because he happens to resemble one of 
the robbers, but there is onot-her incrimina¬ 
ting evidence. After Harnam Singh was 
arrested. Karima was shut up with him 
in the lock up for the uight, posing as a 
man arrested for cattle theft, and the 
next day Karima gave the police infor¬ 
mation which led to the house of Kanshi 
goldsmith and of appellant’s wife and 
sister being searched. In possession of 
Kanshi and the appellant's sister were 
found ornaments which have been satis¬ 
factorily identified as part of the loot. 
Kanshi Ram (P. W. 42), no doubt, claims 
the ornaments found in his possession 
as his own, though he admits certain 
dealings with appellant's father in the 
Diwali of 1917. But Mt. Ratno. sister 
of the appellant (P. W. 35). admits that 
the got the ornaments from her brother, 
aud in the absence of any good evidence 
to shew that she Iia3 been coerced into 
giving this evidence, we decline to sup¬ 
pose that she is giving false evidence 
against her own brother. 

So wo have not only identification by 
four of the victims of the robbery but 
also evidence proving his connexion with 
part of the ornaments looted in the 
robbery. It is unnecessary now to dwell 
on the evidence of Karima and Sharfu. 
We may however remark that Karima's 
story of the booty having beon divided 
in his presence and of his being told that 
it was stolen property may easily he 
true, but points strongly to his being an 
associate of the culprits. Further, ac¬ 
cording to his own showing he withheld 
the name of one of the real culprits when 
he first gave information to the polioe 
and be appears to us to he a man on 
whose uncorroborated evidence it would 
be dangerous to place reliance. As to 
Shaifu all that his evidence proves is that 
about the time of the robbery he saw the 
appellant and two other Sikhs in Banan- 
wali a village a long way °ff f rom thesoono 
of the robbery. The evidenoe oftho two 
defence witnesses is not worth comment. 
We hold it dearly proved that the appel- ' 

lant 18 006 of the four men who committed 

the robbery. 

Next comes the question what offence 
he is guilty of. He was not the man who 
fired the gun and killed the deceased. 
The learned Sessions Judge has applied 
t>. 34,1. F. but we are of opinion that 
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this section is frequently misapplied and 
we do not consider it applicable to the 
present case. The section runs thus: 

“When a criminal act isdoneby several persons 
in furtherance of the common intention of all, 
each of such persons is liable for that act in the 
same manner as if it were done by him alone.*’ 

Thus if two men were jointly to beat a 
man to death each of the two would be 
liable, though ho alone had not caused 
death. But here there is no question of 
an act causingdeath being done by several 
persons. The fatal shot was fired by one 
man alone, and if the appellant is to bo 
convicted of the murder it must be not 
by reason of S. 34, I. P. C., but as an 
abettor. We note that in many such cases 
the difficulty of fixing responsibility on 
to all the gang does not arise, because 
such robberies are often committed by 
gangs of 5 or more men, and then S. 149 
is applicable—a section which goes much 
further thanS. 34, as it relates not merely 
to acts done in furtherance of the common 
object but also to such acts as the offenders 
know to be likely to be committed in 
furtherance of that object. There is also 
S. 396, I. P. C., which lays down that if 
any one of 5 or more dacoits commits a 
murder in the course of thedacoity. every 
one of the dacoits may bo punished with 
death. Hero however there wore only 
four culprits, so neither S. 149 norS. 396 
can be applied. The question remains 
whether the appellant is guilty of abet¬ 
ment of the murder. Theappellant knew, 
of course, that one of his comrades was 
armed with a gun, and it must be presumed 
that he knew, not merely that the gun 
would bo fired off to frighten the villagers 
but that it might be used in case of 
necessity to effect the escape of the robbers 
by causing death. But there was pre¬ 
sumably nointention formed beforehand 
of killing anybody. Several shots were 
fired, but seeing that only one at the very 
end of the affair took effect, it would 
appear that the earlier shots were not 
intended to hit. And the two robbers 
inside the house only inflicted simple 
hurts. So we can scarcely hold that the 
appellant instigated the fatal shot or 
engaged in a conspiracy for it to be fired 
or aided the firing of that shot. On behalf 
of thoCrown S. Ill, I. P. C., is quoted, and 
it is urged that the fatal shot was a pro¬ 
bable consequence of the robbery. S. Ill 

rU °Whenl°n ll act ts abetted and a different act is 
done, the abettor is liable for the act done in the 


same manner and to the same extent as if he 
had directly abetted it, provided the act done 
was a probable consequence of the abetment, and 
was committed under the inlluence of the in¬ 
stigation or with the aid or in pursuance of the 
conspiracy which constituted the abetment.” 

So in order to apply S. Ill to the present 
case we shall have to find (1) that the 
appellant wa9 an abettor of the robbery, 
and (2) that the murder was a probable 
consequence of the abetment and was 
committed in pursuanceof the conspiracy 
to commit the robbery. Now the appel¬ 
lant wa3 one of the principals to the 
robbery and not merely an abettor, and 
the section as formed and the illustrations 
which accompany it seem to point merely 
to abettors. But illustrations are not 
exhaustive, and it may be argued with 
some force that when two or more persons 
jointly commit an offence each of them 
is not merely a principal, but is also an 
abettor of hi3 companions since he is aid¬ 
ing them in the doing of the act. We 
need not, however, decide thi9 point since 
we are not prepared to hold that the 
murder was a probable consequence of the 
abetment to commit robbery. When the 
chances are in favour of a certain event 
happening, then that event is probable; 
when the chances are against its happen¬ 
ing, it is improbable. When the chances 
are even, we get the middle line between 
probability and improbability. Impro¬ 
bability’, if increased to the extreme limit, 
becomes impossibility; probability if in¬ 
creased to the limit becomes certainty. 
The halfway line is neither probability 
nor improbability. Now in robbery of 
this kind, when there is no previous 
enmity of any sort firearms are taken 
with the main object of frightening the 
villagers, and it is not the intention of 
the robbers to use the firearms with deadly 
effect, unless it should be necessary to 
do so in order to effect their escape. If 
the appellant and his comrades had been 
asked by a friend shortly before the 
robbery what were the odds cn a murder 
being committed during the course of that 
robbery, we imagine that they would 
have said the odds were against anybody 
being killed. And wo think that such 
an answer would have been right. Many 
such robberies take place without anyone 
being killed. We do not, however, mean 
to lay down any general rule as to pro¬ 
babilities in such cases; every case must 
be judged as far as possible on its own 
merits. We cannot, therefore, uphold 
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the conviction of* murder by reason of 
S. 111. 

Bat S. 394 is clearly applicable; this 
section provides that if any person in 
committing robbery voluntarily causes 
hurt, he and any other person jointly con¬ 
cerned in committing the robbery shall 
be punishod with transportation for life 
or with rigorous imprisonment for a term 
which may extend to ten years, and shall 
also be liable to fine. We think the 
maximum sentence allowed by this section 
should be passed. Robberies by armed 
gang9 at night require rigorous repression, 
as the legislature clearly recognizes when 
providing special punishments for gangs 
of five or more persons committing such 
offences. Here the gang just fell short of 
five, and so the offender is not liable to 
the death sentence to which he would 
otherwise have been liable under S. 396. 
We so far accept the appeal as to alter 
the conviction to one under S. 394, and 
the sentence to one of transportation 
for life. 

R.M./r.k. Sentence reduced . 

A. I. R. 1919 Lahore 259 

Abdul Raoop, J. 

Mt. Murad Bibi — Plaintiff—Appel¬ 
lant. 


girls, Ta Bibi and Lachmi. The age 
of the latter is only seven years and 
that of the former about 11 years. 
Shortly after the death of Khuda Baksh 
his widow Mt. Ajhunda also died and 
the children were left alone in the house. 
Mt. Murad Bibi, the maternal grand¬ 
mother of the minors, who lives in the 
District of Lahore, then went to Amritsar 
and brought the girls to her own house. 
They arrived at Lahore on 23rd June 
1917 and ever since then have been living 
with their maternal grandmother and 
under her care and protection. On 11th 
July 1917 after the girls had been with 
her for less than a month Mt. Murad 
Bibi mado an application to the Court of 
the District Judge of Lahore under the 
Guardians and Wards Act, asking the 
Court to appoint her the guardiun of the 
person and property of the minors. She 
mentioned in the application the names 
of other persons who are related to the 
minors. They were (l) Umar Din, and 

(2) Ghulara Muhammad, nephews of 
Khuda Bakhsh, being the sons of his 
brother Nur Muhammad, deceased, and 

(3) Pir Muhammad, (4) Ata Muhammad, 
and (5) Maula Bakhsh, the brothers of 
Mt. Ajhunda, the deceased mother of the 
minors. 


v. 

Umar Din and others— Dofendants- 
Rospondents. 

Misc. First Appeal No. 3179 of 1911 
Decided on 1st February 1919, from orde 
of Senior Sub-Judge, Lahore, D/. 2n 
November 1917. 

(•) Guardians and Wards Act (8 of 189n 
Ss. 9 (I), 47 (b), 48—Application for appoint 
mcnt of guardian—Application returned fo 
presentation to proper Court—Appeal doc 
not lie. 

An order made under 01. 1, S. 9, returning a 
application for appointment as guardian of 
minor for prosontation to a Court having terri 
torial jurisdiction, is not appealable. [P 2G0 0 1 

(b) Civil P. C. (1908), S. 115 — Differen 
remedy open—High Court will not interfere 

Tho High Court will not exerci 60 its oxtra 
ordinary powers of revision whero other rcme 
dies are open to a petitioner, nor in all caso 
whero a quostion of jurisdiction is raised. 

, , IP 260 0 1 

Imam Dm —for Appellant. 

Amar Nath Monga —for Respondents 

Judgment. This is a first appea 
from an °rd 0r under the Guardians anc 
Wards Act. The facts out of whioh ii 
has arisen are : One Khuda Bakhsh ( 
resident of the District of Amritsar, diec 
leaving a widow and two little minoi 


The application was transferred to the 
Court of the Senior Subordinate Judge of 
Lahore by an order dated 17th July 1917. 
Notice of the application was sent to 
the relations mentioned in the applica¬ 
tion. The maternal uncles did not raise 
any objection but the nephews of Khuda 
Bakhsh orally raised an 'objection on 2nd 
November *1917 to the effect that the 
application should have been made to the 
District^ Court of Amritsar where the 
minors 'ordinarily resided” and whore 
the property of the minors was situated; 
S. 9, Cl. (1), of the Act was relied upon. 
The Senior Subordinate Jndge, Ganga 
Ram, held that the ordinary residence 
of the minors being at Amritsar he had 
no jurisdiction to entertain the applica¬ 
tion. He ordered that the application 
bo returned for presentation to the Court 
a.t Amritsar. Against this order the pre¬ 
sent appeal has been filed. A preli¬ 
minary objection is taken to the hearing 
of the appeal, on the ground that an 
order made under Cl. 1, S. 9 of tho Aot 
is not appealable. Cl. (b), S. 47, allows 
an appeal from an order made under S. 9 
sub-S. (3), returning an application. 
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Apparently it was not intended by the 
legislature to allow an appeal under sub- 
S. (1), S. 9. I am therefore constrained 
to hold that the present appeal does not 
lie. 

I am asked by the learned counsel of 
Mt. Murad Bibi, the appellant, to treat 
the memorandum of appeal in this case 
as a petition for revision and to set aside 
the order of the learned Senior Subordi¬ 
nate Judge returning the application, 
lie relies on tho provisions of S. 48 of 
the Act and argues that this Court 13 
competent to take up the matter on its 
revisional side and pass a proper order. 
Powers of revision however are .not to 
be exercised in all cases where a question 
of jurisdiction is raised. It has been 
repeatedly held that where other re¬ 
medies are open to a petitioner the ex¬ 
traordinary powers of revision are not 
to be exorcised. In this case the appel¬ 
lant can present her application for the 
appointment of a guardian in the Court 
at Amritsar. No doubt she will bo put 
to some inconvenionco as is argued by the 
learned counsel, but that is no reason for 
tho exercise of this exceptional power. 
I therefore refuse to accede to the prayer 
of the learned counsel and dismiss the 
appeal with costs. 

R.M./R.K. Appeal dismissed . 
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Rattigan, C J. 

Go pi Chand — Judgment debtor Ap¬ 
pellant. 

v. 

Benarsi Das (Decree-holder) and an¬ 
other (Auction purchaser) —Respondents. 

Misc. First Appeal No. 579 of 1919* 
Decided on 10th November 1919, from 
order of Senior Sub-Judge, Ambala, D/- 
25th February 1919. 

(a) Civil P. C. (1908), o. 21 Rr. 90 and 
67 — Application to *et aside sale—Ad¬ 
vertisement of sole in Gazette is not neces¬ 
sary — Absence of direction for advertise¬ 
ment is not material irregularity under 
R. 90. 

Order 21. R. G7 (2), merely provides that an 
executing Court may in its discretion direct an 
advertisement of a salo to bo published in tho 
Gazette, but there is no obligation on its part to 
do so. and the failure to give such ft direction 

does not amount to material irregularity in the 

conduct of the salo within the meaning of R. 90 
of tho Order. U u 1J 

(b) Civil P. C. (1908). O. 21, R 90-Mate¬ 
rial irregularity must result in substantial 

loss. 


A judgment-debtor applying under O. 21 
R. 90, to set aside an execution sale must show 
not only that there has been material irregu¬ 
larity in tho conduct of the sale but also that 
such irregularity has resulted in substantial in¬ 
jury to him. [P 262 Cl] 

(c) Civil P. C. (1908), O. 21, R. 90-Ap¬ 
plication to set aside sale — Objections not 
stated in application cannot be entertained 
by appellate Court. 

An execution Court should not consider objec¬ 
tions other than those expressly stated in the 
application presented to it under O. 21, R. 90, 
A fortiori objections not so taken cannot be 
considered by an appellate Court, when hearing 
an appeal from the order of the Court rejecting 
au application to set aside a sale. (P 201 0 2] 

Jai Gopal Sethi and Jagan Nath — for 
Appellant. 

Manohar Lai and Gullu Ram —for 
Respondents. 

Judgment. —This is an appeal from 
the order of the Senior Subordinate Judge 
Ambala, rejecting an application under 
0.21, R. 90. Civil P. C., by the judg¬ 
ment-debtor to set aside an auction sale 
on the ground of irregularities in pro¬ 
claiming and conducting it. The facts 
so far as they are material for the purposes 
of the appeal before me, are briefly a9 
follows: In 1912 the decree-holder, 

Benarsi Das, applied for execution of a 
decree for Rs. 17,640 which he held 
against the judgment-debtors Gopi Chand 
and others, and prayed for attachment 
and salo of the rights which the judg¬ 
ment-debtors possessed as mortgagees in 
a certain bungalow and garden situate in 
the town of Jagadhri. Tho application 
was granted and the property attached 
was sold in 1913, but the sale was sub¬ 
sequently set aside on the application of 
the judgment-debtors. A second sale in 
July 1915 and a third salo in December 
1916 both in favour of the decree-holder 
who had bid Rs. 11,000 for the property 
wero'also sot aside, and a similar fate 
befell a fourth salo in December 1918 in 
favour of Sardar Lachhman Singh who 
had bid Rs. 13,000. All these sales 
were cancelled on the application of 
tho judgment-debtors, and finally on 
13th January 1919 a fifth sale, when 
tho property again realized Rs. 13,000, 
was effected in favour of tho said Sardar 
Lachhman Singh. The judgment-debtors 
applied as usual for cancellation of the 
said sale, and the objections urged by 
them on the ground upon which their 
application was based in the Court exe¬ 
cuting the decree were as follows: 
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(l) That fche auction sale was not duly 
proclaimed by beat of drum. This objec¬ 
tion is not in accordance with the facts 
as the proclamation of sale was duly 
made by that means, and Mr. Jai Gopal 
Sethi, while admitting that the procla¬ 
mation was duly made, explains that the 
real objection was that there was do beat 
of drum at the time when the sale ac¬ 
tually took place. Assuming that this 
was so, I can find no irregularity as there 
is no provision of law making it incum¬ 
bent upon a Court to have a drum beaten 
while the sale is going on; (2) that the sale 
was very hurriedly conducted and was con¬ 
cluded in two hours. Here again the objec¬ 
tion is contrary to the facts, as the sale was 
proclaimed on the date fixed from 10 a. m. 
till 5 p. m., when the last bid of Rupees 
13,000 was made and accepted; (3) that 
the property is of great value and 
that in order to notify the residents 
of the neighbouring Kalsia State and 
Saharanpur, who would have been the 
likely purchasars, it was necessary to 
advertise the sale in the Gazette. Refe¬ 
rence in this connexion is made to O. 21, 
R. 67 (2), Civil P. C., but the Code merely 
provides that the Court may in its dis¬ 
cretion direct an advertisement cf the sale 
in the Gazette and there is no obligation 
on its part to do so; (4) that in the procla- 
mation of sale neither fchekhasra numbers 
nor the amount of revenue nor the area 
of the land was specified. This objection 
ignores the fact that the bungalow and 
garden are not agricultural land or asses¬ 
sed to revenue. 

No doubt the area of the property 
was not specifically stated, but in view 
of the fact that four previous sales 
hadfcakon place and that few, if any 
persons in the neighbourhobed could have 
been unaware of the exact property that 
was being sold, I cannot agree that the 
omission in this particular instance to 
specify with accuracy the details of the 
property amounted to a material irregula- 
yifcy J (6) that the decretal amount as stated 
m the proclamation is said to be Rupees 
17,600, whereas the proper amount due 
to the decree-holder under the decree of 
the appellate Court which awarded him 
costs was Rs 20.217-8-4. As regards 
this objection I agree with the Subordi¬ 
nate Judge that the judgment-debtor was 
is no way prejudiced by the inaoouraoy 
masmuoh as the probabilities are that 
more persona would be inolined to buy 


the property upon which the decree-hol¬ 
der had a lien for Rs. 17,500 than would 
be likely to purchase the property upon . 
which the lien amounted to over Rupees 
20,200. If anyone was injured by a 
mistake of this kind, it was the auction- 
purchaser and not the judgment-debtor, 
and the former is satisfied with his bar¬ 
gain; (6) that the agricultural land should 
have been sold in a separate lot from that 
in which the bungalow was included and 
that the sale of both properties in one lob 
greatly decreased their value. The answer 
to this objection is that there is no ' agri¬ 
cultural land'’ aud that the land sur¬ 
rounding the house and appurtenant to 
it is a garden. It is also pointed out by 
Mr. Gullu Ram that it was at the express 
request of the decree-holder and the 
judgment-debtor made at the time when 
the property was first attached, that the 
garden and bungalow were sold in one 
lot and nob separately. This objection 
therefore also fails. 

The foregoing aro the only objections 
taken to the application made to the 
Court executing the decree, but before 
me Mr. Jai Gopal Sethi wished to urge 
further on the judgment debtors’ behalf 
that the salo was invalid: (a) because no 
notice had been given to the judgmont- 
debtors; (b) that one-fourth of the pro¬ 
perty sold belonged nob to tho-judgmont- 
debtors but to their relation Mt. Pishto, 
and (c) that the value of the judgment- 
debtors', mortgagee rights in the property 
had not been specified in the proclama¬ 
tion of sale. Assuming that there might 
have been force in these objections or any 
one of them, I have no hesitation in 
holding that they cannot be urged at this 
stage of the case. The Allahabad High 
Court has held and if I may venture to 
say so rightly, that the Court should not 
consider objections other than those ex¬ 
pressly stated in the application presen¬ 
ted to it under R. 90, O. 21, Civil P. O., 
Ilarbans Lai v. Kundaii Lai (l). A 
fortiori objection not so taken cannot be 
considered by an appellate Oourt when 
hearing an appeal from tho order of the 
Court rejecting an application to set aside 
a sale. Mr. Gullu Ram has also urged 
that it was incumbent upon the judgment- 
debtors to adduce evidenco to prove that 
they had suffered substantial injury 
owing to the alleged irregularities in the 
pro clamati o n and condu ct of the sale 
(1) 118961 2Ta11, 140. --* 
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whereas in point of fact no evidence what¬ 
ever was given go show that either di¬ 
rectly or by necessary implication such 
substantial injury had been caused. On 
this ground also the appeal before me 
must fail, as there is the highest authority 
for holding that in cases such as the pre¬ 
sent the judgment-debtors must show not 
on ly that there had been material irregu¬ 
larities but also that such irregularities 
had resulted in substantial injury to 
them. 

The appeal is dismissed with costs. 

R.M./R.K. Appeal dismissed' 
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Martineau, J. 
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defendant by her mother after her father’s 
death, wishes to exercise her option of 
puberty and sues for the annulment of 
the marriage. The suit has been dis¬ 
missed as premature, the Courts below 
having concurred in Binding that at the 
time when it was instituted the plain¬ 
tiff had not attained puberty. She has 
appealed to this Court. In the first 
Court the plaintiff made a statement ac¬ 
cording to which she had attained puberty. 
The Court regarded this as inconclusive, 
but the plaintiff was afterwards exami¬ 
ned by an Assistant.Surgeon whose certi¬ 
ficate filed in the lower appellate Court, 
supported her statement. There seems 
to be no doubt, and it is in fact not denied 


Mt. Ghulam Fatima —Plaintiff—Ap¬ 
pellant. 

v. 

„ Rahman — Defendant—Respondent. 

. Second Appeal No. 2794 of 1918, De¬ 
cided on 8th March 1919, from decree 
of Dist. Judge, Mianwali, D/- 30th 
'August 1918. 

(a) Mahomedan Law — Marriage— Minor 
girl Marriage by de facto guardian — Minor 
girl on attaining puberty can repudiate — In 
tuch suit benefit of girl or qualification of 
next friend are immaterial. 

A minor Mahomedan girl who has not been 
given in marriage by her father qt grandfather 
has an absolute right to repudiate the marriage 
on attaining puberty. Questions as to the cha¬ 
racter of the* next friend of the plaintiff or as to 
whether the annulment of tho marriage would be 
beneficial to the plaintiff are beside tho point. 
All that has to be seen in such a suit is whether 
tho plaintiff repudiates the marriage and wants 
it to boaunulled. [P 263 C 1] 

(b) Mahomedan Law — Marriage—Minor 
girl—In suit for annulment of marriage girl 
attaining puberty during suit—No amendment 
is necessary and claim can be decreed — 
Civil P. C., (1908), O 6. R. 17. 

Plaintiff, a minor Mahomedan girl wishing to 
cxerciso her option of puberty, sued for the an¬ 
nulment of her marriage with the defendant. It 
appeared that she attained puberty during tho 
pendency of tho 6uit: 

Held: no amendment of the plaint was 

necessary and that as tho plaintiff had attained 
the age of puberty, she was entitled to repudiate 
the marriage and should be given a decree. 

[P 26-2 C 2, P 263 C 1] 

#(c) Mchomedan Law— Marriage—Minor 
girl — Decree for annulment of marriage can 
be given even though cause of action has 
arisen after suit. 

A plaintiff can be given a decree even where 
the cause of actiou arises after the filing of the 
suit. LP 263 Cl] 

M. L. Puri —for Appellant. 

Abdul Rashid — for Respondent. 

Judgment.—The plaintiff, a minor 
Mahomedan girl, who was married to the 


that the plaintiff even if she had not at¬ 
tained puberty when she brought the 
suit, attained it while the case wa9 pend¬ 
ing, and there appears to be no necessity 
to remand the case for the Assistant 
Surgeon’s evidence to be taken. The 
question is whether although the suit 
may have been premature, the plaintiff 
should not be given a decree, a cause of 
action having arisen during tho pendency 
of the suit. Tho learned District Judge 
considered the question of allowing an 
amendment of the plaint, and referred to 
rulings on the subject, but concluded by 
dismissing tho appeal. In Sita Ram v. 
Ram Chandra (l) it was held in a suit 
for money, where the money became pay¬ 
able to tho plaintiff' after tho institution 
of the suit, that the Court should pass a 
decree and not compel the plaintiff to in¬ 
stitute another suit for tho purpose. 

In Nur Kliatun v. Sumar Sawayo (2) 
it was held that there was nothing in the 
Civil Procedure Code to dohar the Court 
from allowing an amendment of the 
plaint so a9 to include a claim on a 
cause of action based on an event which 
occurred subsequently to the institution 
of the suit. In Gurdit Singh v. Mt. Par - 
meshri (3) a suit for possession had been 
brought during the lifetime of a widow, 
and objection was taken that it was pre¬ 
mature. During the pendency of the 
suit the widow died and it was held that 
an amendment of the plaint should have 
been permitted in the interests of justice, 
in order to prevent further litigation 
between the parties. In the present case 
no amendment even is n ecessary, and I 

(1) [1918] 26 P. R. 1918=44 I. 0. 863. 

(2) 11915] 9 S. L. R. 61=31 I. 0. 7. 

(3) 11913] 19 I. C. 928. 
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fail to see why now that the plaintiff has 
attained the age of puberty and is entitled 
to repudiate the marriage she should nob 
be given a deoree, instead of being com- 
polled to bring a fresh suit. Counsel for 
the respondent has contended that the 
marriage cannot be annulled unless shown 
to be unsuitable, but this contention is 
wrong. The minor not having been 
given in marriage by her father or grand¬ 
father, has an absolute right to repudiate 
the marriage on attaining puberty. 
Questions as to the charac'er of the next 
friend of the plaintiff, on which the trial 
Court made some remarks, and as to 
whether the annulment of the marriage 
would be bonefical to the plaintiff are be¬ 
side the point. All that has to be seen 
is whether the plaintiff repudiates the 
marriage and wants it to be annulled. 
It is plain from the statement she made 
before the trial Court that she does. 
She is consequently entitled to a decree 
and I think that she should bo given the 
decree in this case and not be required 
jto bring a fresh suit. I accordingly ac¬ 
cept the appeal, set aside the decrees of 
the lower Courts and pa9sa decree annul¬ 
ling the marriage between the parties. 
As the suit was found to be premature 
the parties will bear their own costs in 
the first Court, but I direct that thedefen- 
dant shall pay the plaintiffs's costs in bhis 
Court and the lower appellate Courts. 

li.M./R.K. Appeal allowed . 
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Scott-Smith, J. 

Gusaun Mal aod others —Plaintiffs— 
Appellants. 

v. 

Ravi Rakha Mal and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1747 of 1916, De¬ 
cided on 4th January 1919, from decree 
of Dist. Judge, Hoshiarpur, D/- 21st 
April 1916. . 

(a) Civil P. C. (1908), O. 1, R. 10-Power 
to add is wide—Bona fide mistake however 
must be shown. 

Order 1, R. 10, gives very wido powora to a 
Court in the matter of substituting or adding a 
plaintiff. The power is however only to be 
exercised if the Court is satisfied that the suit 
was instituted through a b}na fide mistako. - 

(b) Civil P. C. (1908). O 1. R. 10—SuUon 
mortage by N —Defendants pleading that N 
was benaenidar for others-Plaint amended 
showing N as defendant-On appeal suit 
dismissed as present plaintiff had admitted 
an another suit that transaction was not 
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benami and they had no interest—Deed be¬ 
ing benami there was bona fide mistake as 
to who should sue —Substitution was proper 
—Previous suit not being between same 
parties doctrine of estoppel did not apply - " 

Evidence Act (1 of 1872), S. 115. 

One iV filed a suit for recovery of a certain 
sum as principal and interest on the security of 
a mortgaged shop, but a preliminary objection 
having been taken that the deed was benami 
and that the real mortgagees were O and his 
brothers, the trying Court ordered that they 
ehould be made plaintiffs and A r made a defen¬ 
dant and returned the plaint for amendment, 
which was accordingly amended and refiled. 

A decree h%vine been passed in the plaintiffs' 
favour, two separute appeals were filed, one by 
the representative of the original mortgagor and 
the other by the sons of one 1i who had purchased 
tho shop in execution proceedings. The appel¬ 
late C^urt dismissed the cnit on tho ground that 
in a previous suit the present plaintiffs had stated 
that the mortgage-deed now sued upon had not • 
been written benami and that they had nothing 
whatever to do with it. Tho plaintiffs filed a 
second appeal to the Chief Court : 

Jlcld . (1) that when a dcod has been cxecutljf 
benami, there may well be a doubt as to wig 
should actually bring the suit ; (2) that V 
brought tho suit in his own name in a bona fioj 
belief that he could maintain it and that tbertf* 
fore tho first Court was justified in substitu¬ 
te the names cl the pre>eut plaintiffs for that 
of iV (3) ; that none of tho present defendants 
having boon parties to tho previous suit and tho 
statemeut of the present plaintiffs not having 
caused them to change their position in any way 
the plaintiffs could not be bound by anythiug 
they said in that suit and wero not estopped from 
maintaining the presont suit. [P 204 C 1, 2] 

Tek Chand — (or Appellants. 

Nanak Chand and Gokal Chand Narang 
—for Respondents. 

Judgment.—The suit out of which 
the present appeal arises wa9 originally 
instituted by one Nathu Mal for recovery 
of Rs. 723-6-0 as principal and interest 
upon tho security of a mortgaged shop, 
but it being admitted in the pleadings 
that Nathu Mal was only a benamidar 
the names of Gusaun Mal, Kirpa Ram 
and Munshi Ram wore substituted as 
plaintiffs for that of Nathu Mal, who 
was made a formal defendant under the 
provisions of O. 1, R. 10, Civil P. C, A 
deoree was passed in their favour by the 
first Court and two separate appeals were 
filed in the lower appellate Court ; one 
by defendant 2, a representative of the 
original mortgagor and the other by 
defendants 4 to 7 who are tho sons of 
Bishon Das, who purohasod tho shop in 
execution proceedings subject to Nathu 
Mai’s mortgage. The lower appellate 
Court accepting the appeals dismissed the 
plaintiffs' suit and they have filed a 
seoond appeal to this Court. The ground 
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upon which the lower appellate Court 
dismissed the plaintiffs’ suit was that in 
a previous suit ( Gouda v. Gusauti Val) 
the present plaintiffs stated in their 
jawabdawa that tho mortgage deed now 
sued upon had not been written benami 
in favour of Natlm Mal and that they, 
husaun Mal and others, had nothing 
whatever to do with it. The Court in its 
judgment remarks : 

It is opposed to all principles of equity and 
law that a party may defend a suit on the ground 
that ho has never executed nor had anything to 
do with the deed in suit, and then a few years 

£ / n br,De * su i fc on the b * sis of tho same 
deed, alleging that he was the real executant. ” 

The Court was further of opinion that 
the provisions of O. 1. R. 10(1), Civil 
i. U, only applied when there had been 
a bona fide mistake, which in its opinion 
was certainly not the case in tho present 
suit. It is common ground that the 
mortgago-deed was executed benami .in 
favour of Nathu Mal, the real mortgagees 
being Gusaun Mal and his brothers. 
Defendants 4 to 7 filed preliminary oh- 
jections to tho effect that tho deed was 
benami, that tho real mortgagees were 
Ousaun Mal and others and that Nathu 
Mal had no cause of action. Upon this 
the trying Court ordered that Gusaun 
Mal and his brothers should he made 
plaintills and Nathu Mala defendant and 
returned tho plaint that it should bo 
amended accordingly. Tho plaint was 
amended but Nathu Mal was retained in 
it was co-plaintiff. Tho Court ordered 
a further amendment and then the name 
of Nathu Mal was struck off the list of 
plaintiffs and ho was made a defendant. 
O. 1, R. 10, Civil P. C., gives vory wide 
powers to a Court in tho matter of sub¬ 
stituting or adding a plaintiff. The 
power is however 'only to be exorcised if 
tho Court is satisfied that tho suit is 
instituted through a bona fide mistake. 
The lower appellate Court, a9 already 
(stated, is of opinion that thero was no 
bona fide mistake in the present case. 
Now where a deed has been executed 
benami as in this case, there may very 
well be a doubt as to who should actually 
bring tho suit. In Yad Ram v. Umrao 
Singh (l) it was held that the mortgagee 
named in a deed of mortgage is compe¬ 
tent to sue in hi3 own name for sale on 
,the mortgage, though he is admittedly 
only a benamidar for some third person. 

(1) 1.1899] 21 AIK 380. 
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The same was the view taken in Sachu 
tan and a Mohapatra v. Baloram Gorain 
U;. The latter ruling was however dis¬ 
tinguished in Mohendra Nath Mookerjee 
v.Kali Prohsad Johnre (3), wherein it 
was held that a benamidar, as such, is 
not entitled to maintain a suit for re¬ 
covery of possession of immovable pro¬ 
perty of which ho is a mere benamidar.. 
A dillerent view however was adopted 
in Nand Kishore Lai v. Ahmad Ala (4) 
and Yad Ram v. Omrao Singh ( l) and 
where different High Courts have differed 
as to the law, it is quite clear that a 
layman might not be sure whether he is 
entitled to suo or not. In other words. 
Nathu Mal and Gusaun Mal and his 
brothers might very easily have felt 
doubt as to whether Nathu Mal should 
sue in his own name or whether Gusaun 
Mal and his hrothors should he the plain- 
fcifis. I therefore see no reason for sup¬ 
posing that Nathu Mal did not bring the 
suit in his own name in a bona fide be¬ 
lief that lie could maintain it. The first 
Court was therefore quite justified in 
substituting the names of Gusaun Mal 
and others as plaintiffs for that of Nathu 
Mal. 

The lower appellate Court referred to 
a suit wherein in their pleas of 25th 
August 1905 Gusaun Mal and his brothers 
said that tho mortgage deed in question 
had not been written benami in favour 
of Nathu Mal. Tho suit was one for 
partition of joint property and the plain¬ 
tiffs in that suit showed tho mortgage a3 
part of their joint proporty. Gusaun 
Mal and his brothers however denied 
this ; now even assuming that their in¬ 
tention in making this denial wa9 to 
defraud tho then plaintiffs, I fail to see 
how they are estopped from now urging 
that they are the real mortgagees. None 
of the present defendants were parties to 
that suit, aud the statement of Gusaun 
Mal and others has not caused them to 
change their position in any way. The 
explanation offered is that Nathu Mal 
advanced the money’ with which the 
mortgage was taken, and in 1905 when 
that suit was brought tho debt was still 
outstanding against Gusaun Mal and 
others, and that therefore they considered 
that they were not entitled to the pro¬ 
perty mortgaged. That case was com- 

(2) 11897J 24 Cal. G44.> 

(3) [1903] 30 Cal. 265/ 

(4) 11896] 19 All. 69. 
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promised and I quite fail to see how the 
plaintiffs can be bound in the present suit 
by anything which they said in that suit 
to which the present defendants wore 
not parties. It is admitted in the present 
suit by all the parties that Gusaun Mai 
and his brothers are the real mortgagees, 
and under those circumstances it is diffi¬ 
cult to see why they should not be al¬ 
lowed to maintain the suit. The lower 
aspellate Court holds that the plaintiffs 
are not proved to be the real mortgagees, 
but when they wore admitted to he the 
real mortgagees no further proof was 
required. 

I therefore accept the appeal and set¬ 
ting aside the order of the lower appel¬ 
lant Court remand the case there for re- 
decieion of the appeals which were filed 
from the order of the first Court. Stamp 
in this Court will be refunded and other 
costs will be costs in the case. 

R.M./tt.K. Case remanded, 
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Chevis and Abdul Raoof, JJ. 

Mt, Kishni Dai and others —Defen¬ 
dants—Appellants. 

v. 

Budhu Ram and others —Plaintiffs— 
Respondents. 

First Appeal No. 1657 of 1915, Deci¬ 
ded on 20th January 1919, from order of 
Addl. Judge, Multan, D/- 20th May 
1915. * 

Civil P C. (1908), O 20, R. 2—Absence of 
order of transfer—Judgment written by 
Judge after tranifer-Decision it without ju¬ 
risdiction— R. 2 applies only to pronounce¬ 
ment. 

In a suit for possesion by redemption of certain 
lands tho plaintiff put in new pleas aftor argu¬ 
ments bad beon heard and tho case bad been 
fixed lor delivery of judgment. Theso pleas 
having boon admitted, additional issues were 
framod with regard to thorn and 1st Juno 1914 
was fixed for taking further evidence. On this 
data tho case was postponed to 29lh Juno 1914 
as the trial Judge was on leave. The subsequent 
proceedings showed that tbo Judge who Rtartcd 
the trial of tho caso ceased to oxcrcise jurisdic¬ 
tion in rospoct of it and that it was token up by 
his successor. It appearod however that by a 
mutual agreement between tho first Judgo and 
his successor tho case was again tukon over by 
the former aud tried by him. Arguments wore 
hoard on 8th January 1915 and judgment was 
resorvod. In the meantime tho Judge was trans¬ 
ferred from tho district but ho dooided tho caso 
and wrote his judgmont on 20ih May 1915 de¬ 
creeing the plaintiff’s suit. Tho defendants ap¬ 
pealed: r 

lleldi that in theabsance of an order of trans¬ 
fer by a competent authority tho Judge had no 
power to transfer the oase to his own file and 
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deal with it and that his decision was without 
jurisdiction. IF 269 C 2} 

Per Abdul Uacof, J .—A judgment and decree 
passed by the trial Judgcafter bis transfer from the 
district cannot be said to be ultra vires.[P 269 C l) 

Per Chtvis, J.—The validity of a judgment 
writtcu after the Judge has ceased to exercise 
jurisdiction in respect of the case is doubtiul. 
O. 20, R. 2. merely provides for the pronouncing 
of a valid judgment which the writer has been 
unable to deliver himself. IP 2G9 C 2, P 270 C 1] 

Muhammad Shafi and Muhammad 
Rafi — ior Appellants. 

Mod Saryar—for Respondents. 

Abdul Raoof, J. (I4f/i January 1919)* 
—This appeal has arisen out of a suit 
for redemption of a mortgage. The mort¬ 
gage was made on 26th September 1890 
by one Knshi Ram, grandfather of the 
plaintiffs, in favour of Lala Devi Das, 
husband of defendant l.and BambaRam, 
father of defendants 2 and 3. The pro¬ 
perty mortgaged consisted of Ram Kalli- 
wala well comprising 1053 kaDals and 18 
marlas of land, the entire Baghwala well 
comprising 1048 kanals and 19 marlas of 
land and Chak 6 ghair taluk comprising 
199 kanals and 9 marlas of land. It ap¬ 
pears that there were some additions and 
improvements made to tho original mort¬ 
gaged property. Therefore the property 
now in dispute is stated to bo: (1) Ram 
Kalliwala well, (2) Devi Daswala well, 
(3) Baghwala well, (4) Bambawala doh- 
arta, and Asanandwala well. It is stated 
in the plaint that in the place of the 
original property tho property now mort¬ 
gaged is one which is shewn in the head¬ 
ing of the petition of plaint. Tho 
amount of the mortgage money was 
R 9 . 4,000. The conditions of the mort¬ 
gage are stated in tho mortgage deed 
which i9 printed at p. 2 A of the paper- 
book and are these: The mortgagees wore 
to remain in possession of the mortgaged 
property. Tho income of the property 
was to be appropriated by the mortga¬ 
gees for the interest on Rs. 1,000 out of 
Rs. 4,000. The interest on the remain¬ 
ing sum of Rs. 3,000 was to be at the 
rate of Rs. 1-8-0 per cent per mensem 
which was to be paid at the time of re¬ 
demption. The mortgagor was to be 
liable for tho expenses in connexion with 
ohakdari construction of the enolosure 
of tho now wells, repairs to the existing 
wells, digging of kassi paggu and the con¬ 
struction of new housos. Tho mortga¬ 
gees were to inour the expenses in the 
first instanoe and would be entitled to 
recover the amount so expended with 
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interest at Re. 1-8-0 at the time of re- 
d eruption. The mortgage was for 20 
years and it was provided that on the 
expiry of the period the property would 
1)0 redeemed on payment of the amount 
due under the mortgage; otherwise the 
property would be treated as absolutely 
sold to the mortgagees and would become 
their property. The original mortgagor 
Kushi Ram is dead and the plaintiffs to 
the suit are his grandsons, who are 
his representatives. The defendants 
to the suit are the representatives of the 
original mortgagee. It is stated in the 
plaint that the period of mortgage ex¬ 
pired on 22nd September 1910, that the 
mortgage lias not been foreclosed, that 
the defendants are holding the mortgaged 
property as mortgagees. It is further 
stated that on 23th April 1911 the plain- 
tills gave a notice to the defendants de¬ 
manding the redemption of their pro¬ 
perty, that on 10th Juno 1911 the defend¬ 
ants sent a reply to the notice and in it 
they stated that the property had been 
sold to them and that they wore not 
mortgagees and the property was not 
liable to redemption. The plaintiffs 
therefore claimed that a decree for pos¬ 
session by redemption of the property 
mentioned in the heading of the petition 
of plaint may bo passed in their favour, 
on payment of such sum as the Court 
may find to be due from them. This 
plaiut was filed on 10th April 1913, and 
was registered on 16th April 1913 and 
8 th May 1913 was fixed for the settle¬ 
ment of issues. 

On 8th May 1913 the pleader for the 
defendants asked for time for filing the 
jawab-i-dawa. Time was granted by the 
Court and the oase was adjourned to 17th 
May 1913. On 17th May 1913 the 
jawab-i-dawa was filed on behalf of the 
defendants through their pleader, Moti 
Ram. The defendants admitted the terms 
of the mortgage as stated in the plaint 
and they also admitted their possession 
of the land in dispute from 26th Sep¬ 
tember 1890, i. o., the date on which the 
mortgage-deed was executed. They how¬ 
ever stated that the transaction was 
really a sale and not a mortgage and that 
the document, dated 26th September 
1890, was a sale-deed and was executed 
in the form of a mortgage to avoid a 
possible claim of pre-ernptors. They ad¬ 
mitted the correctness of the sum of 
Rs. 4,000, but they stated that the amount 
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represented the sale consideration and 
not mortgage money. The greater por¬ 
tion of the jawab-i-dawa was devoted to 
the plea of complete sale in favour of the 
defendants. In para. 10 of the jawab-i- 
dawa the defendants put forward an al¬ 
ternative defence, in which they stated that 
even if the transaction was tobeconsidered 
to be one of a mortgage the defendants were 
entitled to an amount of Rs. 40,914-7-0, 
under the conditions of the mortgage. 
They claimed Rs. 4,000 as the principal 
mortgage money, Rs. 12,215 as interest 
on Rs. 3,000 at the rate of Re. 1-8-0 per 
cent per mensem from 26th September 
1900. They further claimed an amount 
of Rs. 6.379-7-0 on account of oxpenses 
which they had incurred. They also 
claimed Rs. 18,350 as interest due on the 
above amount of Rs. 6,379 7-0. 

The issues framed by the Court on 17th 
May 1913 are printed at p. 173 of the 
paper book. Issues 1 and 2 related to the 
question whether the document of 26th 
September 1890 represented a transaction 
of sale or of a mortgage. Issue No. 3 rela¬ 
ted to the question whether the defend¬ 
ants made any improvements and how 
much money had been spent by them 
on those improvements. Issue 4 re¬ 
lated to the questiou whether the de¬ 
fendants were entitled to got the costs of 
improvements and interest thereon. 
Issue 5 raised the question of amount 
which the defendants were entitled to 
claim from the plaintiffs under the docu¬ 
ment. 

The questions as to the nature of 
the improvements and the expenses in¬ 
curred in connexion therewith and the 
right of the defendants to claim the costs 
arose in consequence of a statement made 
by the pleader of the plaintiffs before 
the issues were framed. An additional 
issue was framed on 26th May 1913 to 
the effect whether the statement con¬ 
tained in para. 8 of the defendants' 
written statement was true and whether 
the plaintiffs or their grandfather Khushi 
Ram had committed the acts mentioned 
therein. The parties were satisfied with 
those issues and chose to go to trial upon 
them. Evidence was given on behalf of 
both the parties and the case was closed on 
27th February 1914. A statement made 
by Lala Perma Nand, plevler for the 
plaintiffs, on 27th February 1914 is prin¬ 
ted at p. 197 of the paper-book and is to 
the effect that: 
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"the pleader for the plaintiff states a9 under: 
The evidence is closei." 

Below this is given the date 27th Feb¬ 
ruary '1914, and the initials of Lala 
Darnodar Das, the District Judge, are ap¬ 
pended, On the same date Mr. Damodar 
Das made the following order: 

^‘The arguments have been heard. The 
case to come up for decision on 16th 
March.” On 16th March Mr. Damodar 
Das recorded the order that the judgment 
would be announced on 23rd March. On 
23rd March the judgment was not de¬ 
livered and there is an order on the 
vernacular record on that date adjourning 
the case to 31st March 1914 and this order 
bears the initials of Sadullah Khan. On 
31st March 1914 wo find a very curious 
•state of things. As I have stated above 
the evidence in the case had been com¬ 
pleted, arguments had been heard and the 
•case was fixed from time to time for deli¬ 
very of judgment. But on this date we 
find a statement by Lala Parma Nand, 
the pleader for the plaintiffs, which is 
printed at p. 199 of the paper book in 
which he puts forward quite a new claim 
and a new plea. I am astonished how 
the Court allowed the plaintiffs at that 
stage to put forward a new case. The 
learned pleader stated that 
issue 4 was whether the defendants were en¬ 
titled to costs of improvements and interest 
thereon. I did not consider it necessary then to 
give reasons for challenging tho costs of improve¬ 
ments and interest thereon leaving it for further 
inquiry, Tho plaintiff has by mutual agree¬ 
ment agreed to pay Rs. 4,000 as cost of improve¬ 
ments and incidentally also to the interest on 
that sum as agreed upon in the mortgago deed, 
but ho did not give up his right to claim a sot off 
for tho oxtra produce which defendant realized 
on account of tho improvements. The condition 
as to tho produce of land covering interest on 
«9. 1,000 out of the principal was intonded to 
apply to the produce which the land was thon 
yiolaing without improvements and it is for de¬ 
fendant to prove that tho oxtra produce which i 9 
duo to tho improvement is also his rightnotwith- 
e tan ding tho ab?onco of any express conditions 
in the dood about this." 

The learned pleader after stating the 
case on behalf of the plaintiffs said that 
tho plaintiffs asked that on acoount of 
the extra produce due to the improve¬ 
ments be taken and whatever should be 
found due to them should be set off with 
interest against the claim of the defen¬ 
dants. He argued that the document 
being silent the Court must deoide the 
matter according to justice, equity and 
good conscience. To this Moti Ram Lala 
the learned pleader for the defendants 


took objection and contended that it was 
not open to the plaintiffs' pleader to put 
forward a new claim. He stated that 
it was agreed between the parties that the 
whole produce of the land accruing for 
20 years would go towards the interest of 
Rs. 1,000. The.learned Judge however 
recorded an order which is printed at 
p. 200 of the paper book, in which ho 
held that under S. 153, Civil P. C., he 
had ample power to correct any defect or 
error in any proceedings in a Court and 
to allow all necessary amendments for 
determining the real question in issue. 
He accordingly allowed the plaintiffs to 
amend the plaint and framed the follow¬ 
ing additional issues: 

“(1) Was condition No. 2 in the mortgage deed 
intended to mean that defendants-mortgagees 
will bo entitled to appropriate the extra produce 
over and above* what was the produce with¬ 
out improvements then stipulated to cover 
the interest on Rs. 1,000 out of the principal 
amount towards the interest on Rs. 1,000 only; 
(2) iff not what* was the valuo of extra produce duo 
to improvements together with interest which 
plaintiffs may be entitled to as a set off against 
tho mortgage debt ; aud (3) are the terms of the 
mortgage silent as to how the extra produce duo to 
improvements will be appropriated and thoreforo 
what is tho reasonable construction of the mort¬ 
gage doed with roferenco to considerations of 
equity justice and good conscience." 


is translated and 
tho paper.book in 

for tho plaintiff and 


It appears that on 11th May 1914, 
Rai Damodar Das fixed 1st June 1914 as 
the date for taking further evidence with 
regard to tho now .issues which ho had 
framed. On tho date fixed, i. e., 1st 
Juno 1914, I find an order on tho ver¬ 
nacular record which 
printed at p. 206 of 
these words: 

Q Ram .v. VMV I'laiUbiu ttUU 

Sardar Teja Singh and Lala Moti Ram for defen¬ 
dants 1 to 3 are present. Defendant 2 is pro- 
seut in person. The case to como off on 29th 
June 1914. Rai Damodar Das, Additional Dis¬ 
trict Judge, Is on leave." 

From this order and the subsequent 
proceedings it would appear that Rai 
Damodar Das had ceased to have any¬ 
thing to do with the case and it had 
been taken up by his successor Mr. Saa- 
dhullah Khan. All the proceedings com¬ 
mencing from p. 206 and ending at page 
215 were taken before Mr. Saadullah 
Khan. At p. 216 I find a ourious order 
to this effect: 

‘‘By an order passed to-day the Seulor Sub¬ 
ordinate Judge has transferred this oaso to hla 

U thereforo or dorod that tho 
record of tho oase bo a-nt to him. Tho parties 

toVay°" ra3d t0 pr0S0n ' thon *3elveii in that Oourt 
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This order is dated 4th January 1915 
jukI is signed by Saadullah Khan. On 
the same date I find an order made by 
Damodar Das in which ho says: 

“This ca?e is received to day on transfer. The 
pleaders for the parties are present. They ask 
for time for arguments. The case to come of! 
for hearing on 8th January 1915. The argu¬ 
ments will be heard on the date.” 

Evidently by a mutual arrangement 
between Saadullah Khan and Rai Damodar 
Das the case was taken over by Rai 
Damodar Das. We have examined the 
record of the case minutely, but have not 
been able to discover any order of trans¬ 
fer made by a competent authority. The 
learned advocate for the respondents was 
asked to show anything upon the record 
justifying Rai Damodar Das to deal with 
the case. lie was unable to show any 
order by any competent Court justifying 
the transfer of the file to the Court of 
Rai Damodar Das. On 8th January 1915 
however the arguments were heard and 
the judgments was reserved. Before ho 
had delivered his judgment Rai Damodar 
Das was transferred from the district to 
Lahore. lie however decided the case 
and wrote his judgment, which is dated 
Multan, the 20th May 1915. By hi9 
judgment he decreed the suit of the 
plaintiffs. He hold that the transaction 
of 2Gth September 1890 was a mortgage 
and that the case sot up by the defen¬ 
dants was false. With regard to 
issues 3 and 4 he held that the parties 
had come to an agreoment that Rupees 
4,000 be taken to he the coats of the 
improvements and that the defendants 
wore entitled to got that sum together 
with interest as provided in the mortgage 
deed. 

On issue G which related to the ques¬ 
tion of the extra income duo to the 
improvements he held that the plaintiffs 
wore entitled to it and had a right to 
claim it as a set-off against the mort¬ 
gagees. According to him the correct 
interpretation of the clause relating to 
the interest of Rs. 1,000 was that the 
mortgagors would be entitled to any 
extra profits accruing on account of the 
improvements made by the mortgagees 
under the terms of the mortgage deed. 
As regards interest the learned Judge 
held that it would bo just and equitable 
not to allow interest to the plaintiffs on 
the amount of income found duo to them 
in consequence of the improvements and 
that no interest should be allowed to the 
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mortgagees on the amou nt of costs of the 
improvements which had been assessed 
at the sum of Rs. 4,000 by mutual agree¬ 
ment between the parties. At the end 
of his judgment he has set out the ac¬ 
count between the parties and ha 9 held 
that the plaintiffs are entitled to a decree 
for redemption on the payment of the 
9um of R 3 . 7,115 to the mortgagees. Ho 
accordingly passed a preliminary decree 
for redemption in favour of the plaintiffs 
on 20th May 1915 ordering that plaintiff 
would also recover costs from the defen¬ 
dants. On 19th July he passed a final 
decree in favour of the plaintiffs which 
is the subject of the connected appeal. 
The defendants-mortgagees have come up 
in appeal to this Court against both' 
these decrees. The present appeal 
No. 1G57 of 1915 is against the prelimi¬ 
nary decree. Five pleas have beep taken- 
in the memorandum of appeal against this 
decree. 

In the first place it has been argued 
on behalf of the defendants that the 
Additional Judge, having been trans¬ 
ferred to Lahore on special appointment, 
had no jurisdiction to deal with the case 
after such transfer and the judgment and 
decree were therefore passed without 
jurisdiction and were ultra vires. It was 
contended that the transfer of the lear¬ 
ned Judgo from Multan deprived him of 
the jurisdiction to deal with the case and 
write the judgment and pass a decree. 
On behalf of the respondents it was 
argued that O. 20, R. 2. Civil P. C., en¬ 
titled the learned Judge to write hie 
judgment even after ho had been trans¬ 
ferred from the district. In support of 
this argument the learned counsel for 
the respondents relied upon the Full 
Bench ruling in Satyendra Nath Ray 
Chaudhari v. Kastura Kumari Ghotwalin 
(1). The facts of that case are very 
similar to the facts of the present case. 
In that caso the suit was instituted be¬ 
fore and tried by Mr. Thompson when 
ho was the Subordinate Judgo of Peogarh 
but by an order of the Local Government 
dated 31st December 1904, Mr.Thompson 
was transferred to Danika and ceased to 
be the Subordinate Judge of Deogarh on 
17th January 1905. He recorded his 
judgment in the case on 2l9t November 
1905, i. e., after the lapse of ten months. 
He wrote his judgment and sent it to the 
then Subordinate Judge of Deogarh an d 
(1) 11903J 35 Cal. 75G (F. B.). 
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asked him to deliver the judgment. Upon 
an appeal a Division Bench of the Cal¬ 
cutta High Court was of opinion that the 
learned Subordinate Judge had no juris¬ 
diction to deliver a judgment in the case 
after his transfer; but as there was a 
Division Bench ruling of that Court 
reported as Sunder Kuar v. Chandresh- 
toar Prasad Narain Singh (2) which 
was opposed to their view, the learned 
Judges referred the case to a Full Bench. 


The Full Bench had no difficulty on 
the construction of S. 199, Civil P. C., 
which corresponds to O. 20, R. 2, of the 
present Code, in holding that the course 
adopted by the learned Subordinate 
Judge was permitted by that section. 
The learned Judges held that thero was 
nothing in S. 199 which indicated 
directly or indirectly that the judgment 
of the Judge who if leaving the Court 
most bo written by him before he has 
left. Upon a review of authorities they 
held that the judgment and decree passed 
in that case were not ultra vires. This 
ruling was followed by the Allahabad 
High Court in the case of Dasant Bihari 
v. Secy, of State (3). The High Court 
of Bombay also held a similar view in 
the case of Girjashankar v. Gopalji (4). 
In a case Daya Bam v\ Mt. Jatti (5) a 
similar view was taken by Sir D. John¬ 
stone, the then Chief. Judge of this Court. 
Ho relied upon the provisions of 0. 20, 
R 2, Civil P. C. and adopted the inter¬ 
pretation put upon it in the cases re¬ 
ported as Girjashankar v. Gopalji (4) 
and Sunder Kuar v. Chandreshivar 
Prasad Narain Singh (2). Although the 
particular circumstances of that case 
wero somewhat different from those of 
tho present case, there is no doubt that 
the principle underlying tho decision of 
the learned Chief Judge was tho same as 
laid down in the casos above referred to. 
There appears to he almost a general 
consensus of opinion upon the point in 
the High Courts above mentioned and in 
my opinion tho judgment and deoroe of 
the lower Court oannot be said to be 
ultra vires on this ground. It is how¬ 
ever further contended by the learned 
counse for the appellants that Mr. 
Saadullah Khan, the learned Subordinate 
uclge of Mu ltan, being seised of the 
2) 11907] 81 Cal. 293. -- 

ff! n*, 1 ! S 863=19 I. 0. 786. 

14) [19081 30 Bom. 241. 

(6) [1916] 80 P. R. 1916=36 I. O. 938. 


case, Rai Damodar Das had no power 
under the law to transfer it to his own 
file and decide it. In my opinion there 
is force in this argument and io the 
absence of any lawful transfer of the case 
to Rai Damodar Das. I must hold thatj 
he had no jurisdiction to decide tho case 
and pass a decree. 

In reply to this argument the learned 
counsel for the respondents has argued 
that although r.o order of transfer by a 
competent authority is to be found on 
the record, it ought to be presumed ac¬ 
cording to the maxim omnia praesum- 
untcr rite et solennitcr esse acta that tho 
proceedings in a Court must have been 
taken according to law and that we must 
presume in this case that there was a 
legal transfer of the case to the Court 
of Rai Damodar Dis and the decree was 
legally passed. It has however not been 
contended by him nor can it validly bo 
contended that such a presumption is 
not rebuttable. In the present case the 
circumstances do not justify such a pre¬ 
sumption. The very words of the two 
orders of 4th January 1915, one signed 
by-Mr. Saadullah Khan and the other by 
Rai Damodar Das to which I havo al¬ 
ready referred, leave no room for making 
such a presumption. In my opinion hadl 
there been any legal order for transfer 
it would not have been difficult to trace 
it on tho record. It appears that Rai 
Damodar Das himself transferred the 
case to his file and dealt with it. In my 
opinion he had no power to do so and 
his decision was without jurisdiction. In 
this view it i9 not necessary to decide 
the remaining pleas taken in the memo¬ 
randum of appeal. It may however bo 
mentioned that the pleas which tho 
defendants raised in the Court bolow as 
to the document of 26th September 1890 
being a sale-deed wa9 expressly aban¬ 
doned in this Court. I therefore propose 
that tho appeal should be allowed, the 
judgment and decree of the lower Court 
should be set aside and tho oase be re¬ 
manded under O. 41, R. 23. to the Court 
of the Subordinate Judge of Multan to 
be reinstated on its original number and 
to be decided according to law. Costs 
will abide the result. 

Chevis J. (20 th January 1919)—I 
agree, except that I wish to express 
grave doubts as to tho validity of a judg 
ment wntton after an officer has oeasea 
t<i exercise jurisdiction. I recognize that 
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there is a good deal of authority for the 
opposite view, but with all due respect 
I fail to see that O. 20, R. 2, covers the 
case. That rule seems to me merely to 
provide for the pronouncing of a valid 
judgment which the writer has been 
unable to deliver himself. If a Judge, 
on transfer, took away notes of argu¬ 
ments and later on wrote a judgment 
and sent it to his succesor to pronounce, 
what would happen if his successor, 
ignorant of what the first Judge was 
doing, had in the meantime called the 
parties, heard arguments and written 
and pronounced judgment himself ? 
Which judgment would prevail ? Would 
both of the Judges have jurisdiction to 
write a judgment ? In all other respects 
I agree with my learned brother. It will 
be for the first Court to decide what 
etTect should be given to the amendment 
of plaint. 

Abdul Raoof, J. —The order is that 
the appeal is accepted, the judgment and 
decree of the first Court and all proceed¬ 
ings on and after 4th January 1915 are 
set aside, and the case is remanded for 
re-decision in due course. Stamp on 
appeal to this Court to be refunded, 
other costs in this Court to be costs in 
the cause. 

R.M./R.K. Appeal accepted . 
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LeRossignol and Wilberforce, JJ. 
Mahnu —Plaintiff—Appellant. 

v. 

Shihan Singh and others — Defend¬ 
ants—Respondents. 

Second Appeal No. 716 of 1915, De¬ 
cided on 19th December 1918, from de¬ 
cree of Addl. District Judge, Amritsar, 
D/- 14th December 1914. 

Limitation Act (9 of 1908), Art. 144 — 
Possession of trespasser is adverse to 
collaterals. 

ii., prior to 18C5, adopted 3/., who predeceased 
him leaving an adopted sou J. On IPs death 
J. succeeded to the estate and a suit by certain 
collaterals of It. against him for possession was 
dismissed. On J*s death his two sons succeeded. 
The plaintiff, another collateral of It's, brought 
the present suit for possession of It's lands, but his 
suit was dismissed as barred by limitation. On 
uppeal: 

Held' that even if J . was not tho rightful heir 
of 11. and his possession was that of a trespasser, 
it was nevertheless adverse to all tho collaterals 
among whom was tho plaintiff’s father, and as 
plaintiff derived his title though his father, J's 
possession was adverse to him and his suit was 
barred by limitation. [P271 Cl] 
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Badru-ud - Din Kureshi — for Appel, 
lant. 

Fazl-i-TIussain —for Respondents. 

Judgment. —Plaintiff in this case is a 
collateral of one Ratna, who before 
1865 adopted bis sister’s son Mehar Singh. 
Mehar Singh however predeceased Ratna, 
and on Ratna’s death, which occurred 
more than forty years ago, Mehar Singh’s 
son Jhanda Singh succeeded to the estate. 
Jhanda Singh died about a year before 
the present suit and was succeeded by 
his two sons. In this suit plaintiff claims 
possession of Ratna’s land, but the suit 
has been dismissed on tho ground that it 
is barred by limitation. In 1870 two of 
Ratna’s collaterals, who were not how¬ 
ever ancestors of the plaintiff, sued 
Jhanda Singh for possession of tho land, 
but the suit was dismissed, the Courts 
deciding that Jhanda Singh by reason of 
his and his father’s services to Ratna 
was entitled to possession of the land, 
and tho Court quite unnecessarily made 
a suggestion that the collaterals could 
sue on the cleatli of Jhanda Singh. Thi9 
suggestion was quite uncalled for and 
was based probably on- the circumstance 
that at that time Jhanda Singh had no 
male issue. 

The learned Additional Divisional Judge 
holds that the suit is time barred under 
Art. 144, Lim. Act., and before us it is 
urged that the decision of tho Court 
below is in conflict with the principles 
of Sunday v. Salig Ram (l), aud that 
tbeCourt below has wrongly distinguished 
that case from tho present. Reference 
has been made by learned counsel to cer¬ 
tain judgments of this Court in which 
it was held that though a person governed 
by Customary law derived his right to 
possession through his father he did not 
. so derive his right to sue for that posses¬ 
sion through him. On the other hand, 
there are judgments of this Court that 
the result of litigation bona fldo sustained 
by such a person’s father or ancestor is 
binding upon that person. Now this 
Court in the litigation of 1870 held that 
Mehar Singh had been rightly adopted by 
Ratna, and there can be no doubt as to 
the bona fides of that litigation. If then 
the decree obtained by one of the col¬ 
laterals enures for the benefit of other 
collaterals, it is hard to see why a deoree 
obtained against a collateral should not 
affect all other colla terals simil arly m- 

0i tnn'i 26 P.R. 1911=9 I. 0.800. 
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fcerested. However fchat may be Jhanda 
Singh has been in possession since the 
death of Ratna which took place over 
forty years ago. If Mehar Singh was 
adopted by Ratna his descendants are 
entitled to possession. If he was not 
adopted by Ratna, Jhanda Singh since 
the death of Ratna, has been in possession 
as a trespasser. His possession was 
adverse to all the collaterals, included 
among whom was the plaintiff’s father, 
and we hold that as plaintiff derived his 
title through his father, Jhanda Singh’s 
possession has been adverse to him, and 
thesuit was rightly dismissed as barred 
by limitation. We dismiss the appeal 
with costs, 

R.M./r.k. Appeal dismissed . 
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Chevis, J. 

Mangal Singh and another —Plaintiffs 
—Appellants. 

• v. 

Mt. Shankari and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 2090 of 1918, Deci¬ 
ded on 8th February 1919, from decree 
of Dist.-Judge, Jullundur, D/- 13th May 
1918. * 

(a) Limitation Act (1918). Art. 123 — 
Art.123 does not apply to cuit by one heir 
against coheir. 

Article 123 only applies to suits against a de¬ 
fendant who is legally bound to distribute the 
ostato.Uor instance, an executor or administrator, 
by one heir against a co-heir. 

6U; 1915 All. 12 and A. I li. 

1916 All. 259, Foil. [p 271 0 2] 

(b) Limitation Act (1908), Art. 144-tf’, 
house held by hit widow—After her death, 
f, s brother O continuing in po.te.iion—More 
then 12 year. after widow’, death other 
brother of N suing for his share—Art. 144 
governed case— O's possession must be pre- 
sumed to be on behalf of all co owner.-O 
must prove adverse possession. 

h0U9B and °n h>s death it 
was held by his widow. She died over 12 years 

prior to the suit and it was found that^over 
since her death N'a brothor O. had romained iu 
solo possession of the house. G. made a gift 0 J 

. housa *“ 'avour of his daughter, and his 
brother and another brother’s son sued tor uos- 

daclaMtfa 2 3 *t 8 ° f th ° house and claimed a 

declaration vnth respeot to tho other l/ 3 rd that 

th0ic reVerB ionary rights^ 

fendants to prove that their possession had teen 
verse for 12 years prior to suit* f 4 l that °u ad " 
lug failed to discharge the onus the rialnuS! ha7- 
entitled to get their LSSmWftS oS 


Jagan Nath —for Appellants. 

Dharm Das Stiri —for Respondents. 
Judgment. — The genealogical fcreo 


is: 


Sahib Singh 


I . I 

Natha Singh, Ghanaya Lai, 
D. S. P. defendant 1 

I 

Mt. Shankari, 
defendant 2. 


I 

Maya 


Mangal 
Singh 
plaintiff 1 , 


Deva Ram, plaintiff 2. 

The suit relates to a house which was 
bought by Natha Singh and on his death 
was held by his widow. She died over 12 
years prior to suit. Ghanaya Lai has 
apparently been in sole possession ever 
since; in fact it is said that he took up 
his residence in the house even in the 
lifetime of Natha Singh's widow, and it 
would net be strange if he did so, seeing 
that his own wife and Natha Singh's 
widow were (as the learned pleaders toll 
me) sisters. Lately Ghanaya had made 
a gift in favour of his daughter. Plain¬ 
tiffs suo for possession of 2/3rds end 
claim a declaration for the other l/3rd. 
The first Court gave a decree for posses¬ 
sion of 2/3rds, dismissing the suit for a 
declaration. Both sides appoaled to tho 
District Judge, who dismissed the suit as 
barred by limitation under Art. 123. 
This Article however only applies to 
suits against a defendant who is legally 
bound to distribute the estate, e. g., an 
executor or administrator, and not to a 
suit by one heir against a oo-heir: see 
khadersa Bajee Bappu y. Puthen Veet 
til Ayissa Ummah (1) and Amina B,bi 
v. Najmunnissa Bibi (2) and Abdul 
Oaf far v. Nurjahan Begum (3). Art. 144 
is the Article applicable in my opinion 

£ ,t h V r T. Dt 3 ? ifc ’ ° n ‘bo death of 
Natha Singh s widow Ghanaya and the 
two plaintiffs jointly succeeded. (Ghanaya 
has failed entirely to prove his allegation 
of a gift m his favour from Natha Singh ) 
Ghanaya was already living in the house 
when Natha Singh s widow died, and the 
ordinary presumption in suoh a oaso is 
that ho stayed on on behalf of all the oo- 
owners. It is for him to prove adverse 
possession. He made some repairs and 
later on re-built the house making it 

pftKKft. 

(1) [1911] 34 Mad. 611; 6 I. Q 50 - 

(2) A.U, 1916 All. 12=37 All. 233=27 T. 0, 

(8) A 847 ** 1916 AU ’ 263=37 AU * 434=29 1 . 0 . 
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He is certainly now in adverse posses¬ 
sion (or was when the suit was brought 
—he has since died), but it is for defen¬ 
dants to prove that his possession has 
been adverse for 12 years prior to suit. I 
can find no proof of this. The building 
and making the house pakka is within 12 
years of suit. The previous kacha re¬ 
pairs are such as any occupant might 
well carry out without asserting any 
title. For defendants it is now urged that 
plaintiffs have lost their title by acqui¬ 
escence, but this is entirely a now plea. 
The claim for a declaration is not pres¬ 
sed in this Court. I consider plaintiffs 
have a right to their own share, and I 
accept this appeal and restore the decree 
of the first Court for possession of 2/3rds. 
But as plaintiffs seem to have been very 
leisurely in bringing their claim, I leave 
the parties to bear their own costs in all 
Courts. 

R.M./R.K. Appeal accepted . 

A. I. R. 1919 Lahore 272 

Siiadi Lal, J. 

Mul Chand-Sanwal Das —Plaintiff — 
Petitioner. 


». 

B . B. and C. I. Ry. Co. and others — 
Defendants—Opposite Party. 

Civil Rovn. Petn. No. 371 of 1018, De¬ 
cided on 16th January 1919, from order 
of Dist. Judge, Ferozeporo, D/- 14th 
March 1918. 

Civil P. C. (1908), S. 20 -Suit for breach of 
contract can be either at place of breach or 
of contract. 

An action for damages for breach of a contract 
can at the option of tho plaintiff, be brought 
either in the I lace where tlio breach was com- 
milled or in the place where tho contrast wm 

^ Plaintiff consigned some goods from Muktsar 
Railway Station (B. 13. and C. I. Railway) to 
Howrah (E. I. Railway) and endorsed the railway 
receipt in favour of defendant 3. Subsequently 
be asked the Station Master of Muktsar to tcle- 
IraVh to Howrah that delivery should not be 
made to defendant 3 but to the p.a.ntifl himself. 
Bel i very not having been made in accordance 
■th this direction, plaiutiff instituted a suit for 
a rnsms in the Ferozeporo Court which exercises 
jurisdiction over Muktsar: 

Held: that tho contract for tho carriage of the 
having been admittedly entered into .at 
Muktsar. the suit was cognizable by the Feroze- 
poro Court. [P 2,2 C -j 

Teh Chand—ior Petitioner. 

Sohan Lal for Bansi Dhar and Durga 
Dutt , Shiv Narain and Manohar Lal 
for Opposite Party. 


Judgment— The facts of this case as 
set out in the plaint are briefly as follows: 
The plaintiff consigned some goods from 
Muktsar Railway Station (B. B. and C. I 
Railway) to Howrah on the E I Railway! 
The railway receipt was made out in 
plaintiff’s name, but it was endorsed by 
him in favour of defendant 3. The 
plaintiff subsequently asked the Station 
Master of Muktsar to telegraph to Howrah 
that delivery should not be made to de¬ 
fendant 3, but to the plaintiff himself; 
but it seems that tho delivery was not 
made in accordance with this direction. 
The plaintiff has now instituted a suit 
in the Ferozepore Court, which exercises 
jurisdiction over Muktsar, against the 
two Railway Administrations and de¬ 
fendants 3 to 5 for damages sustained by 
him on account of the wrongful delivery 
of the goods. The Courts below, holding 
that the Ferozeporo Court had no jurisdic¬ 
tion to entertain tho claim, have returned 
the plaint for presentation to tho proper 
Court. Now it seems to me that this 
claim arises out of the contract entered 
into between the plaintiff* and the B. B. 
and C. I. Railway. There was only one 
contract for the carriage of tho goods for 
tho whole of tho distance from Muktsar to 
Howrah: vide Chunni Lal w.The Nizam's 
Guaranteed State Railway Co. (1) and 
that contract was admittedly entered into 
at Muktsar. Tho plaintiff’s contention 
in essence is that the undertaking to 
deliver tho goods to him or his nominee 
has not been carried out, and that con¬ 
sequently there has been a broach of the 
contract which has caused him loss. 
This cause of action may or may not be 
established, hut I consider that tho suit 
as laid is cognizable by tho Forozopore 
Court. 

It is a well-established principle that 
an action for damages for the breach of 
a contract can, at tho option of tho plaint¬ 
iff, be brought either in tho place where 
tho breach was committed or in the place 
where tho contract was made. S. 20, 
Civil P. C. 1903, merely sums up the rule 
enunciated in S. 17 of the old Civil P. C. 
and there can be no inannorof donbt that 
in accordance with tho provisions of tho 
latter section a Court, within whose 
territorial limits a contract was made, 
could take cognizance of a suit based upon 
the breach of that c ontract. Tho judg- 

(1) [1907] 29 All. 223. 
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meat in Deokce Nundun v.Oomrao Singh 
(2) relied upon by Mr. Manohar Lai 
proceeds upon a different set of facts and 
has no bearing upjn the point before me. 
There the plaintiff consigned goods from 
Meerut to the defendant at Cawnpore 
with the instruction to sell them there. 
The defendant received the goods, but 
contrary to the orders for sale at Cawn¬ 
pore sent some of them to Calcutta for 
sale. It was held that the plaintiff’s 
cause of action arose, not at Meerut, but 
at Cawnpore; an l that the eait could not 
be entertained by the Meorat Court. I 
hold that a part of the cause of action 
arose within the territorial limits of the 
Ferozepore Court, and that the Court of 
first instance had jurisdiction to entertain 
the suit. Accordingly I accept the appli¬ 
cation for revision and setting aside the 
orders of the lower Courts remit the case 
for decision on the merits. Cost of this 
application shall be costs in the cause. 

R.m./r .k. Petition accepted. 

(2) 11867) 2 A 3 ra. H. C. R. 248. " 
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Scott-Smith and Martineau, JJ. 
Ram Diyal —Defendant—Appellant. 


v. 

Mohammad Raju Shah and others — 
Plaintiffs—Respondents. 

Second Appeal No. 1225 of 1915, De¬ 
cided on 22nd July 1918, from decree of 
Dist. Judge. Multan, D/- 15th March 
1916. 

Civil P. C. (1908), O. 1, R. 8—Permit- 
•ion once obtained under R. 8 in suit is 
food for appeal alio. 

Onoe tho permission of the Court is obtained 
to the bringing of a suit in a representative 
oapacity undor O. 1 , R. 8 , Civil P. C., there is 
no neoessity to get any further permission in 
tho Court of appeal. (p 374 c 2] 

Hargopal and Jagan Nath— for Appel- 
iant. 


Sleem—lor Respondents. 

Order 

Scott-Smith, J.—(23rd April 1918) 
—The case oat of whioh this appeal 
arises was deoided by Mirza Zafar Ali 
Additional District Judge, on 20th Janu¬ 
ary 1912 and the appeal from his order 
was deoided by Sheikh Amir Ali Dis¬ 
trict Judge, on 16th Maroh 1916 A 
second appeal by the defendant was 
admitted for hearing before a single 
.Judge apparently on the ground of 
1919 L/35 & 36 


jurisdiction. The value of the suit is 
Rs. 3,500 and in ordinary course tho 
appeal should have been admitted to a 
Division Bench, but counsel for the 
parties do not object to my disposing of 
it. if it is disposed of merely on the 
ground that the lower appellate Court 
had no jurisdiction to hear the appeal 
from Mirza Zafar Ali's order. The 
question whether Sheikh Amir Ali had 
jurisdiction to hear the appeal is not 
quite free from difficulty. Nirinjan 
Das v. Kirori Mai (l) 1*3 not quite in 
point, because Mirza Zafar Ali was not 
gazetted as a Subordinate Judge at all. 
He was District Judge of Multan, and 
on 15bh November 1911 was relieved of 
the office by Mr. A. H. Parker, who was 
appointed in his place, Mirza Zafar Ali 
on the same date being gazetted as Addi¬ 
tional District Judge, see Punjab Govern¬ 
ment Notifications Nos. 1293-B and 
1293-C., of that date. If it be decided 
that Sheikh Amir Ali had jurisdiction to 
hear the appeal, then the second appeal 
should be decided by a Division Bench: 
see ML Nekhanv. Muhammad Khan (2), 
as to the powers of an Additional Dis¬ 
trict Judge under S. 75 of the old Courts 
Act. There isalsoauother question whioh 
should, in ray opinion, be decided by a 
Division Bonoh, viz., whether the appoal 
to this Court has abated by reason of tho 
deaths of Muzaffar Ali Shah and Zulfikar 
Shah, and the failure of appellant to apply 
for their legal representatives to bo 
brought on tho record within tho pres¬ 
cribed period of six months. 

The suit was brought by Makhdum 
Shah Muhammad, plaintiff as represent¬ 
ing all those entitled to 9ue under O. 1 , 
R. 8, Civil P. 0., and the question is 
whether, when any of those for whom ho 
is suing dies, it is necessary to make an 
application under O. 22, R. 4, Civil P. C. 
No ruling applicable to the oase is cited, 
but Ponniathakathoot Paramcswarem 
Munpu v. Moothedath Mallseri IUath 
Narayan Namboodri (3) may bo leferred 
to. The appeal is accordingly transferred 
to the Division Bench. A very early 

as it has been pend¬ 
ing -for nearly three years already 
Appellant should, if so advised, take steps 
to get those respondents served who have 
not yet been served. 


(1> [1917] 38 P. R. 1917=41 I. 0 42 

(2) [1898] 46 P. R. 1898. 

(3) [1917] 40 Mad. 110=34 1 . 0. 384. 
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Judgment of the Division Bench. 

Scott-Smith, J.— (22nd July 1918) 
—This appeal has been referred to the 
Division Bench for the decision of two 
points as set forth in the referring order 
of 23rd April 1918. The first question 
is whether Sheikh Amir Ali, District 
Judge, Multan, had jurisdiction to hear 
the appeal from the order of Mirza Zafar 
Ali, Additional District Judge, dated 20th 
January 1912. The appeal was no doubt 
duly filed in the Court of the Divisional 
Judge, Multan, who at that time had 
jurisdiction to hear appeals from orders 
of the District Judge and the Additional 
District Judge, but under the new 
scheme which came into force on 1st 
August 1914 the Court of the Divisional 
Judge ceased to exist and its place was 
taken by that of the District Judge. 
Now it is admitted that had Mirza Zafar 
Ali been the District Judge when he 
decided the suit, the appeal from his 
order could not have been heard by 
Sheikh Amir Ali, District Judge. But 
counsel for the respondent relies upon 
Nirinjan Das v. Kirori Mai (1), in 
which it was hold that where a Subordi¬ 
nate Judge who has been appointed 
Additional Judge hears and decides a 
case which has not been assigned to him 
by the District Judge under S. 21 (2), 
Punjab Courts Act, the appeal from his 
decision lies to the District Judge if the 
value of the suit does not exceed 
Rs. 5 000, and not to the Chief Court. 
Tliis authority is not on all fours with 
the present case, because here the suit 
was not docided by a Subordinate Judge 
who had been appointed Additional 
Judge or Additional District Judge under 
the former Courts Act. Mirza Zafar Ali 
was District Judge, Multan, and on 16th 
November 1911 was relieved by Mr. A. 

H. Parker who wasappointed in his place. 

On the same date Mirza Zafar Ali was 
gazetted as Additional District Judge. 

As pointed out in the referring order, 
he was never at any time gazetted as a 
Subordinate Judge of Multan. In the 
caso reported as ShibNathv. Alliance 
Bank of Simla Ltd. (4), it was held that 
the transfer of a case by the District 
Judge to the Additional District Judge 
was an assignment of the caso by the 
former to the latter. In any_case^_as 
“ (4) A.I.K. 19H Lib. 187=3 I\ R. 1915=25 
1. 0. 480. 


Mirza Zafar Ali did not combine in him¬ 
self the functions both of a Subordinate 
Judge and Additional District Judge, but 
was only an Additional District Judge, 
we must hold that the suit was decided- 
by him a6 Additional District Judge and 
therefore the appeal clearly did not lie 
to the District Judge, but to the Chief 
Court. We therefore hold that the Dis. 
trict Judge’s order appealed from was 
passod without jurisdiction and must be 
set aside. The second question referred 
i3 whether the appeal to this Court has- 
abated by reason of the deaths of 
MuzafTar Ali Shah and Zulfikar Shall 
and the failure of the appellant to apply 
within the statutory period to have their 
legal representatives brought on to the 
record. The suit was brought by Sheikh 
Mohammad Raju for himself and 29 
others under O. 1, R. 8, Civil P. C. 
Those 29 included MuzafTar Ali Shah 
and ZulfiqarShah, but they never applied 
to the Court to be made parties to 
the suit under O. 1, R. 8, sub-Cl. (2), 
Civil P. C. 

They therefore were never parties to 
the suit and there was no necessity for 
them to bo made respondents in tho 
appeal to this Court. It is contended by 
Mr. Sleom on behalf of the respondent 
that though permission of tho Court was 
obtained in the trial Court undor O. 1, 
R. 8, it was necessary to again obtain- 
the permission of the Court for tho 
appeal. He cites no authority in support 
of this contention and it has, in our 
opinion, no force. Once the permission 
of the Court has beeu obtained to the 
bringing of a suit in a representative 
capacity under O. 1, R. 8, there is no 
necessity to get any further permission 
in the Court of appeal. We therefore 
hold that the appeal has not abated by 
reason of the fact that legal representa¬ 
tives of the two persons named wore not 
brought on to the record within the* 
statutory period. Wo accept the appeal 
and set aside tho order of Sheikh Amir 
Ali as passed without jurisdiction and 
restore the order of the first Court. By 
this order plaintiffs suit is dismissed. 
The memorandum of appeal will be 
returned to him. and. if so advised he 
can file it again in this Court. We 
further direot that the plaintiff-respon- 
dent shall pay defendant's costs through¬ 
out. provided that if he files > 118 . 
again in this Court and it is admitted tc* 
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a hearing, the C 03 ts of this Court will 
then follow the event. 

n.M./R.K. Appeal accepted . 
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Rattigan, C. J. 

Muhammad Ali and others —Defend¬ 
ants—Appellants. 

v. 

Amir Khan and another —Plaintiffs— 
Respondents. 

Second Appeal No. 2033 of 1917, Deci¬ 
ded on 27 th June 1918, from decree of 
Dist. Judge, Mianwali, D/- 18th April 
1917. 

Civil P. C. (1908 ), S. 100—Construction 
of deed about what share was conveyed is 
question of fact. 

The questiou whether a pro rata share of the 
shamilac was iotonded to bo convevci to the 
vendee? under a sale-deed which is silent on the 
subject is a quostion of fact and no question of 
tho construction of the sale-deed arises in the 
case. [ P 275 0 2] 

Badr-ud-Din Kureshi —for Appellants. 

Nanak Chand —for Respondents. 

Judgment—This appeal is intimately 
connected with Civil Appeal No. 1850 of 
1914, Sultan Ali v. Malik Amir(l), 
which came before a Division Bench for 
deoieion on 9th May 1917. The deed of 
Bale in both cases is one and tho same 
and-though the vendees are different* the 
quostion in both cases is whether under 
the terms of the deed of sale a pro rata 
share of sharailat was intended to be 
conveyed to the vendees. In this case, 
as in the other case the lower Courts 
haveconcurrod in holding that no sharailat 
rights were sold. I have heard Mr. 
Badr-ud-Din for the appellants and Mr. 
Nanak Chand for the respondents, and I 
Bee no reason whatever to differ from 
that concurrent finding. As a matter of 
faot as pointed out by the Division 
Denoh in tho other case no question of 
law really arises in these appeals. The 
deed of sale is admittedly silent on tho 
subject of sharailat and consequently 
there is no question here of construing it 
in order to discover the intention of the 
parties. In the case before the Division 

eno the learned Judges remanded an 

"X. ° r t " al 1 yarding the allegation 
made by the defendant in that case that 
subsequently to the sale Government 
had granted a large area of land to the 

J‘ ® g0 ' area had been recorded 

as sharailat de b and that in any oaso all 

{1J 36 [1919J P. R, 1919=61 1, 0. 378 ' 


peisons, who at tho time of the grant 
were proprietors, were entitled to a share 
in that area. In the case before mo no 
such allegation was ever made -by the 
defendant, and it is unnecessary for me 
therefore to set up a new case on his behalf. 
All that he has ever claimed was that on a 
proper construction of the sale transaction 
he was entitled to claim that a propor¬ 
tionate part of the shamilat, as it existed 
at the date of the sale had been conveyed 
to him. For the reasons given I hold 
that this is a matter which cannot be 
gone into in second appeal and that I see 
no reason to differ from the concurrent 
finding of the Courts below as to the 
intention of the parties to the sale of 
1870. I accordingly reject this appeal 
with costs. 

R.M./r.k. Appeal rejected. 

A. I. R. 1919 Lahore 275 (2) 

LeRossignol, J. 

Moliibuddin and others — Judgment- 
debtors— Appellants. 

v. 

Partab JUaZand osiers—Decree-holders 
—Respondents. 

Second Appeal No. 1195 of 1918, De¬ 
cided on 23rd May 1918, from order of 
Dist_ Judge, Karnal. D/- 20th December 
1917 . 

(a) Appeal Jurisdiction—Execution. 

An appeal from an order in execution of a de¬ 
cree for over R 3 6.000 lies to the High Court 
and not to tho District Judge. fp 276 O ll 

< b > 1 CM* P - C. (5 of 1908), O. 21. R S3 (3) 

Attachment of decree—Power* of ezecu- 

ta n c 8 hfd° Url " r ° ** me "* holder of decree «t- 

.H n J er . th ° Provisions of O. 21, R. 59 (8) of tho 
holdor of a decree whioh is to bo executed by at¬ 
tachment of anothor deoreo has the same powors 

that^decree. 8 ° th ° r de ° ree “ S •{ 

l a ®* ftar * Lal and Ali — for Appel- 

Jagan Nath and Manohar Lal~ for 
Respondents. 

Judgment— Jug!u and Partab sued 
Mohammad Yusaf for R s . 45,397 and 
secured attachment of some cotton be- 

fM 0 R«i e, lR%qn Th ^ ° 0t i°x n r . WM auoti °D0d 

for Rs. 16.390 odd and Mohammad Yusaf 

wa 3 allowed to withdraw that sum on 

the security of Mohibuddin and Nawab 

Mohammad Ynsaf. One N.nu M*I„b 

tamed a decree for Rs. 2 850 nciu* 

Juglu and Partab and in exeoution of'hia 

V hed / heirde0ree “S^net Mo 

hammad Yusaf and sought executioo 
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against the sureties. The Senior Sub¬ 
ordinate Judge, on account of some for¬ 
mal defect in the surety deeds, discharg¬ 
ed the sureties and on appeal to the Dis¬ 
trict Judge by Partab and Juglu, the 
District Judge has held that the Senior 
Subordinate Judge’s order was ultra vires 
inasmuch as Nanu Mai had no right to 
raise the question of the sureties’ liability 
for he could not execute Partab and 
Juglu’s decree before purchasing it. 

The learned District Judge's order can¬ 
not be upheld, just because the appeal 
from an order in execution of a decree for 
Rs. 45.000 odd lay to this Court,secondly 
because he has overlooked the provisions 
of O. 21, R. 53 (3), which ordains that 
holder of a decree which is to bo execut¬ 
ed by attachment of another decree shall 
have the same powers of executing that 
other decree as the holder of that decree. 
I accept the appeal, set aside the lower 
appellate Court s order and direct that 
the appeal be returned for presentment 
to the proper Court. Costs to follow 
finel event. 

R.M./R.K. Appeal accepted. 

A. I. R. 1919 Lahore 276 (1) 

Martineau, J. 

Nanak and others —Defendants— Ap¬ 
pellants. 


Bliagwan Singh and another —Plain¬ 
tiffs—Respondents. 

Misc. Second Appeal No. 1010 of 1918, 
Decided on 6th June 1918, from order of 
Dist. Judge, Ho9hiarpur, D/- 10th Janu¬ 
ary 1918. 

(a) Punjab Tenancy Act (1887), S. 4 (6) 

Landlord. . 

Tho term “landlord" as defined in S. 4 ^(6) in¬ 
cludes a mortgagee in possession. [P 27G C 2) 

(b) Punjab Tenancy Act (1887), S. 4 (6; 

Pre-emption—Occupancy rights—Sale of, to 

mortgagee with possession of proprietory 
rights—Vendor’s collateral cannot pre-empt. 

Vendor’s collaterals sued for possession by pre¬ 
emption of certain land sold by an -occupancy 
tenant, to the mortgagees with possession of the 

TSffi -»-VM S’ 

succeed, inasmuch as tho «!• bo held to 

have been made in favour of the landlord 38 
I. C. 712, Foil. [P 276 0 2] 

Kunivar Narain— for Appellants. 

Tek Chand —for Respondents. 
Judgment.— Prabhu, defendant 1, an 
occupancy tenant under S. 6, Tenancy 
Act, has sold his occupancy rights to de¬ 
fendants 2 to 6, who are mortgagees with 
possession, of the proprietary rights. The 


plaintiff sues for pre-emption on the 
ground that he is a collateral of the ven¬ 
dor. The first Court dismissed the suit, 
holding that the mortgagees of the pro¬ 
prietary rights were the landlords,* and 
that in accordance with the ruling of 
Akbar Hussain v. Ali Ahmad (l) the 
plaintiff had no right of pre-emption as 
against them. On appeal the lower ap¬ 
pellate Court has remanded the case, be¬ 
ing of opinion that the term “landlord” 
in the ruling quoted was used in the 
sense of “proprietor” and was not meant 
to include a mortgagee. 

The defendants have filed a second ap. 
peal in this Court. It has been held in 
certain cases that the term “landlord” 
as defined in S. 4 (6). Tenancy Act, in¬ 
cludes a mortgagee iu possession. The 
learned District Judge admits this, but 
thinks that in Akbar Hussain v. Ali 
Ahmad (l), the word should be taken as 
used in the restricted sense of “proprie¬ 
tor.” I do not agree with this view. 
The case of 1916 decides that there is no 
right of pre-emption in respect of a sale 
by an occupancy tenant of his occupancy 
rights to the landlord, under whatever 
section of tho Act he holds his tenancy. 
The decision is based on the rights given 
to the landlord by the provisions of the 
Tenancy Act, and consequently the word 
"landlord” in tho ruling must have the 
meaning which it bears in the Act itself 
and therefore includes a mortgagee in 
possession. I can see no warrant for the 
contrary conclusion, and I hold that the 
ruling of 1916 applies to the present case 
and the suit must fail. I accept the ap¬ 
peal, set aside the order of the lower ap¬ 
pellate Court, and restore that of the 
first Court dismissing the suit. The 
plaintiff-respondent will pay the appel¬ 
lant’s coBts throughout. 

r.m./r.k. Appe al accepted._ 

(1) 119161 116 P. R. 1916=38 I. C. 712. 

A. I. R. 1919 Lahore 276 (2) 


Abdul Raoof, J. 

Ram Saran Das —Plaintiff — Appel 


v. 


- w 

Nathwa and others —Defendants Res¬ 
idents. -nia 

Misc. Second Appeal No. 3050 of 1918, 
cided on 31st March 1919, from decree 
Dist. Judge, Delhi, D/- 14th August 
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PARMAN V. GHANTHU 


Civil P. C. (1908), O. 41, R. 19-Oppor- 

lunity to prove sufficient cause for absence 
should be given—Application for restitution 
should not be summarily dismissed. 

An application under O. 41, R. 19. praying for 
the restoration of an appeal dismissed in default, 
ought not to be rejected summarily without 
affording tho applicant an opportunity of estab* 
fishing the allegations made in his application, 
and without considering whether there wns good 
cause for his absence on the date fixed. 

IP 277 C 1, 2) 

Shci7?iair Chand —for Appellant. 

M>\nohar Lai —for Respondents. 

Judgment.—This is an appeal from 
an order refusing to set aside an order 
dismissing an appeal for default of ap¬ 
pearance on the part of the appellant- 
The appeal was fixed for hearing for 14th 
August 1916. During the early part of 
the day it was called for hearing when 
neither appellant nor his counsel \va9 
present to proseoute it. The learned 
Judge of the Court below dismissed it for 
default of appearance. 

On 21st August 1918, an application 
was made in accordance with R. 19, 
O. 41, Civil P. C., praying for the res¬ 
toration of the appeal to its original 
number. In tho application it was stated 
that the applicant could not appear cn 
account of his illness, that he had sent 
his mukhtar to look after tho case but as 
he could not find the pleader to attend 
to the appeal.it wa9 dismissed for default 
of prosecution. It was further stated 
that the counsel was actually brought to 
the Court of the learned District Judge 
later on, but it was discovered that the 
appeal had already been disposed of and 
tho record consigned to the record room. 
The application was summarily rejeoted 
by the learned Judge who remarked that 
as there was no medical certificate filed 
and as there was no reason why the 
applicant’s counsel should not have been 
present, sufficient cause had not been 
shown for the restoration of the appeal. 
That is not what is contemplated by the 
law. The learned Judge ought to have 
taken into consideration the allegations 
upon which the application was made 
and ought to have come to the conclusion 
whether there was good cause for the 
absence of the applioant on the date Gxed. 
There appears to be no material upon 
the reoord upon whioh it may be possible 
for this Court to form an opinion. The 
proper course for the learned Judge would 
have been to have called upon the appli¬ 
cant to establish the allegation made in 


his application. If the appellant was 
unable to prove by evidence the allega- 
tions made in the application, the learned 
Judge would have been entitled to refuse 
his application, but there appears to be 
no indication in his judgment that be 
gave any opportunity to the applicant to 
establish the ground set forth ir. hi9 ap¬ 
plication. In ray opinion an opportunity 
should be given to the petitioner to show 
by evidence whether he was unable to 
appear on the date fixed for the hearing 
of the appeal. 

I 9et aside the order rejecting the appli¬ 
cation for restoration and send the case 
back to the lower appellate Court, in 
order that the Court may give the appel¬ 
lant an opportunity to produce such evi¬ 
dence as he wishes to produce. If in the 
opinion of the learned Judge after con¬ 
sidering tho evidence it is necessary to 
hear tho opposite party, notice maybe 
issued to him to show cause why the 
application should not bo allowed. Costs 
will abide the result. 

R.M./R.K. Case remanded . 
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Scott-Smith, J. 

Parman —Defendant—Appellant. 

v. 

Ghantliv —Plaintiff—Respondent. 

Second Appeal No. 1129 of 1917, De¬ 
cided on 23rd January 1919, from decree 
of Addl. Judge, Kangra, D/- 10th Febru¬ 
ary 1917. 

Punjab Tenancy Act (1887), S. 8— Occu¬ 
pancy right may be decreed if there it pro¬ 
mise by landlord never to eject tenant— 
Promise may be implied—Promise not to 
eject, means not to eject "to qasur." 

One of the cases in which occupancy rights 
may be decreed under S. 8 is where there has 
been a promise by the landlord never to ojeot tho 
tenant. A promise of this oharactor need not 
necessarily bo explicit. It may be implied, and 
may bo established by evidence of tho intention 
of the parties as shown by their actions. 

[P 278 C2] 

A promise not to eject however does not moan 
a promise not to eject uudor all circumstances 
whatsoever, but a promise not to eject “ta qasur" 
that is, till commission of a fault against the 
tenure. [p 2 78 C 2] 

where certain tenants and their predecessors 
had occupied certain land ns basiku opahus for 
100 yonrs and for three full generations and had 
built bousos on the land occupied by them. 

Held: that undor all the circumstances it must 
be inferred that there was an implied promise on 
behalf of tho owners of tho land not to ojeot tho 
tenants ta qasur. [p 2 78 C 2] 

Tek Chand —for Appellant?. 

Fakir Chand for Respondent. 
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Judgment.— The facta of the case oat 
which the present appeal arises are 
given in the previous order of this 
Court dated 8th April 1918 Parman v. 
Ghanthu (1). The question whether a 
civil Court has jurisdiction to try this 
suit has now been decided in the affirma¬ 
tive by the order of the Division Bench 
in Civil Miscellaneous No. 241 of 1918 
decided on 3rd August 1918 [ Parman v. 
Lhassu (2)]. The only question remain¬ 
ing for decision is whether the plaintiffs- 
respondents in this and in the connected 
appeal, No. 1428 of 1917, had a right of 
occupancy under S. 8, Punjab Tenancy 
Act. The parties belong to the Kangra 
District and the plaintiffs are what are 
called basiku opahus or tenants who 
have been induced to settle down on the 
land and build themselves a basi or home¬ 
stead on or near it for the purpose. The 
full description of this class of tenure is 
given in paras. 54 et seq. of Lyall’s Set¬ 
tlement Report of the Kangra District, 
1865-72. Mr. Lyall says in para. 54: 

There is no deed or express verbal agreement, 
but the implied contract is that the tenant shall 
hold so long as he farms well and pays bis rent; 
or, in other words, ta qasur, that is, till com¬ 
mission of fault against his tenure.*’ 

Mr. Lyall after fully discussing the 
tenure gave it as his opinion that these 
tenants were not tenants with a right of 
occupancy in the land held by them. The 
matter was however fully considered by 
Sir Michael Fenton, Financial Commis¬ 
sioner, in the Revenue Revision No. 204 
of 1911-12, Chowdhri v. Jassa , which i9 
printed as an appendix to [Kirpa v. 
Tirhu (3). The following extracts may 

be taken from this judgment: 

"A very full account of the basiku opahu 
tenure is given in Mr. (Sir James) Lyall's Settle¬ 
ment Report (paras. 54—56). From it I gather 
that the following are distinctive incidents of 
the tenure: (a) the tenant was induced to settle 
down on the holding by the landlord; (b) he was 
required to livo on or near the land, building the 
farm houses thereon. In this respect ho differed 
from the opahu who lived in the village and was 
not a basiku; (c) though there was no deed or 
express verbal agreement tbore was an implied 
contract that the tenant should hold so long as 
he farmed well and paid the rent, 'or in other 
words ta qasur, that is, till commission of a foult 
against bis tenure.' Now it is difficult to under¬ 
stand why thero should be any hesitation in 
holding that tenants of the above class are en¬ 
titled to any occupancy status. The vague and 
undefined liability to eviction for a fault against 

fl) [1918] 46 I. C 811. 

(2) A. I. R. 1919 Lah. 283=49 P. R. 1919=51 
I. C. 443. 

(3) 11918] 5 P. R. 1918 Rev.=46 I. C. 571. 
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tenure is nothing more than the liability which 
has since been brought under statutory' defini¬ 
tion and regulation in Ss. 38 and 39, Punjab 
Tenancv Act. 1887. That this liability was not 
in l 80 o regarded as inconsistent with an occu- 
pancy status is, I think, sufficiently attested by 
the faci that at a meeting of Hamirpur proprie¬ 
tors convoked by Mr. Lyall in that vear the res¬ 
ponse to the inquiry, whether by the custom of 
the country any class of tenants was entitled to 
the status of hereditary cultivator, was that 
basiku opahus were so entitled.” 

In conclusion Sir Michael Fenton held 
that a basiku opahu tenant was entitled 
to be regarded as occupancy tenant under 
S. 8, Tenancy Act, 1887. I agree fully 
with his reasoning. In Kirpa v. Tirhu (3) 
the liuancial Commissioner draws at¬ 
tention to Khairati v. Mannu Khan (4), 
wherein Sir Lewis Tupper, after a full 
examination of previous published autho¬ 
rities, instanced four classes of cases in 
which a claim to an occupancy right 
under S. 8 may properly be decreed. One 
of the four classes consisted of the cases 
in which there had been a premise never 
to eject. A promise of this character 
need not necessarily bo explicit. It may 
be implied, and may be established by 
evidence of the intentions of the parties 
as shown by their actions. And a pro¬ 
mise not to eject does not mean a pro 
raise not to eject under all circumstances 
whatsoever, but a promise not to eject 
“ta qasur,” using that expression as it 
has been dofined in Sir Michael Fenton’s 
judgment. Now in the cases before me 
it is admitted that the tenants and their 
predecessors have occupied the land as 
basiku opahus for 100 years and for three 
full generations, the present occupantsl 
apparently belonging to the fourth gene¬ 
ration. 

They have built houses on the land 
occupied by them and under all the cir¬ 
cumstances I think it must certainly be 
inferred that there was an implied pro¬ 
mise on behalf of the owners of the land 
not to eject them ta qasur. It is urged 
on behalf of the respondents that the 
facts in Kirpa v. Tirlia (3) wore differ¬ 
ent from t.ho3e in the present cases, the 
distinguishing feature being that in that 
case the tenant cultivated on very favour¬ 
able terms as regards rent, whereas in 
the present case the tenants pay half the 
produce as rent. I do not however see 
that this makes any difference. The 
main point in favour of the tenants is 
that there was an impli ed promise on 

(4) [19C0] 6 P. R. 1900 Rev. 
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behalf of the landlords not to eject them. 
I consider that it would be extremely in¬ 
equitable that such tenants after having 
been allowed to occupy the land for 100 
•years should now, when the land has be¬ 
come more valuable, be turned out by 
the landlords. I consider that the deci¬ 
sion of the lower Court is in accordance 
with law and I dismiss the appeal with 
costs. 

R.M,/R.K. Appeal dismissed . 
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Scott-Smith and Dundas, JJ. 

Ghumcindi Lal —Appellant. 

v. 

Kankaya Lal A* others— -Respondents. 

Second Appeal No. G9i of 1916, Decided 
on 21th June 1919. 

Interest—Post diem—To decide whether 
mortgagor is bound to pay post diem inter¬ 
est for whole term of mortgage, instrument 
.must be looked at as whole and intention 
of parties gathered from deed. 

In order to ascertain whether a mortgagor on 
redemption is bound to pay post diom interest 
.for the whole term during which the mortgage 
has boon in existence, the iustrument must be 
looked at as a whole and the intention of the 
parties gathered from the deed: 10 All.' 90 (P.C.), 
Foil . [P 279 C 2] 

Plaintiff sued for pos-esaion by redemption of 
a certain shop on payment of the mortgage- 
money. Tho mortgage sued upon contained a 
covenant to redeem at the expiry of 6 years by 
paymont of the zar-i-raho, a covenant to pay 
intorest at Rs. 5 per annum in the meantime 
and an agreement that, on failuro to redeem, 
the mortgagee shall be at liberty to realise tbo 
principal mortgage money, interest, coete, etc,, 
from tho proporty mortgaged; 

Held: (1) that the mortgagor did not con- 
tamnlato paying interest indefinitely; 

(2) that it was evident that intorost for 5 years 
at all events was made a charge on tho proporty. 

(3) that tho fact that 5 years’ interest was 
made a charge on the property showed that that 
flhonld be paid at the time of redemption; 

(4) that undor the circumstances the plaintift 

must bo allowed to redeom on payment of prin¬ 
cipal, interost for the specified torm and inter¬ 
est by way of damages for six years prior to 
suit: 95 P. R . 190, Foil. [P 280 0 1) 

Mohamad Shafi —for Appellant. 

Tek Chand —for Respondents. 

Judgment.— This was a suit for pos¬ 
session by redemption of a shop atBallab- 
garh, which was mortgaged with posses¬ 
sion for a term of five years for Rs. 1,000 
by a deed of 10th December 1880. The 
first Court decreed redemption on pay¬ 
ment of Ra. 1,730 as follows: 

Rs. 1,000, principal. 

Rs. 720, interest for 12 years. 

Bs. 10, improvements. 


The lower appellate Court increased 
this amount by Rs. 1,300 on the view 
that the mortgagor was bound to pay 
intorest at Rs. 60 per annum for the 
whole period between the date of the 
mortgage and redemption. The plaintiff 
has appealed urging that he can redeem 
on payment of the principal and interest 
for five years only, or at the outset on 
payment of interest by way of damages 
for an additional six years besides the 
interest for five years. Now the mort¬ 
gage contains the following undertakings: 

(1) A covenant to redeem at the expiry 
of the term of five years by payment of 
the principal mortgage money (zar-i- 
rahn); (2) a covenant to pay interest at 
Rs. 5 per mensem to the mortgagee in 
the meantime; (3) an agreement that on 
the mortgagor’s failure to redeem as pro¬ 
vided above tho mortgagee shall be at 
liberty to realise the principal mortgage 
money, interest, costs of repairs and costs 
of Court from tho property mortgaged. 
It is clear from the above that intorest 
for five years at all events is made a 
charge on the property and in his cross- 
objections in the lower appellate Court 
plaintiff did not contest his liability to 
pay this and therefore cannot do so now. 
Tho question therefore narrows down to 
that of post diem interest. 

We have been referred to many au¬ 
thorities as to whether a mortgagor on 
redemption is bound to pay post diem 
interest for the whole term during whioh 
the mortgage has beeu in existence. The 
leading case on tho point is Mathura 
Das v. Raja Narindar Bahadur (l), 
wherein it is laid down by the Privy 
Council that in order to ascertain whe¬ 
ther post diem interest is to be allowed, 
the instrument must be looked at as a 
whole and the intention of tho parties 
gathered from the deed. It cannot be 
predicated with certainty without such 
examination whether the intention is 
that interest will continue to accrue as 
long as the principal money is unpaid, 
although there i9 a uatural presumption 
in favour of this intention rather than 
that the mortgagor should have the use 
of the mortgage money without charge, 
or whether on the mortgagor’s failure to 
redeem within the stipulated period the 
contract is to be regarded as broken and 
the mortgagee thrown baok on a suit for 
damages. In the one case it is evident 

(1) [18971 19 All, 99=23 I. A. 198 (P. 0.). 
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terest up to the date of redemption and 
in the other the mortgagees are entitled 
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to recover principal and interest for the 
term of the mortgage plus interest for 
six years prior to suit by way of damages. 
The Calcutta High Court in ' Moti Singh 
v. Ramohari Singh (2) by a Full Bench 
judgment adopted this latter rule as 
their guide to ascertain the amount pay¬ 
able by a mortgagor to redeem, in a case 
where the mortgage did not specifically 
provide for post diem interest. The same 
rule was adopted in Jawaliir Mai v. 
Raja Shah (3), when the Chief Court 
concluded that the mortgage could b 9 
redeemed only on payment of interest 
and post diem interest by way of damages 
accruing within six years of suit. This 
judgment appears to us to bo very much 
in poiut looking to the wording of the 
mortgage now in suit. 

The principal authority to the contrary 
in the Punjab is Mota Singh v. Bishen 
Singh (4), which again quotes the Privy 
Council decision in Mathura Das v. 
Iiaja Narindar Bahadur (l). On the 
wording of the deeds before the Court 
the Judges decided that interest mu9t be 
calculated for the entire period during 
which the mortgage remained unpaid. 
There is one further point, namely, that 
the expression zar-i-rabn has been several 
times interpreted in the Punjab as mean¬ 
ing principal mortgage money, bat exclud¬ 
ing interest: Aulia Khan v. Kanshi Bam 
(5) and Lok Chand v. Tlazar Khan (6). 
(The present case however is distinguish¬ 
able. The fact that five years' interest 
was made a charge on the property mort¬ 
gaged shows that the intention of the 
parties was that that should be paid at 
the time of redemption. On an examina¬ 
tion of the terms of the mortgage in suit 
we do not think that we can hold with 
certainty that the mortgage conteraplatei 
paying interest indefinitely. This being 
the case, wo can fall back on the alterna¬ 
tive provided by the Privy Council judg¬ 
ment of allowing redemption on payment 
of principal and interest for the specified 
term and interest by way of damages for 
six years prior to suit, including an item 
of Rs. 10 for improvements. This will 

(2) [1900] 24 Cal. GOD (F. B.). 

(3) [1902] 95 P. R. 1902. 

(4) [191G] 5 P. R. 191G=32 I. C. 821. 

(5) [1913] 45 P. R. 1913=17 I. C. G77. 

(G) [1917] 98 P. R. 1917=41 I. C. 59. 
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permit redemption on payment of Rupees 
1,000 principal, Rs. 660 interest and 
Rs. 10 for improvements, or a total of 
Rs. 1,670. Accordingly we accept the 
appeal to the above extent, but as. 
neither party has succeeded wholly in 
his contentions we leave them to bear 
their own costs throughout. 

R.M. ; R.K. Appeal partly accepted. 
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Rattigan, C. J. 

Mt. Sahib Ji —Plaintiff—Appellant. 

v. 

Piru and others — Defendants—Res¬ 
pondents. 

Second Appeal No. 2019 of 1917, Deci¬ 
ded on 17th May 1918, from decree of 
Dist. Judge, Rawalpindi, D/- 30th March 
1917. 

(a) Civil P. C. (1908), S. 149—Memoran¬ 
dum of appeal filed with insufficient court- 
fee due to bona fide mistake by pleader— 
Deficiency not made up in time—Court can 
exercise its discretion under S. 149. 

Where owing to a bona fide mistake by the 
appellant’s pleader as to the amount of court- 
fee requisite, a memorandum of appeal was filed 
with an insufficient court-fee stamp and the 
deficiency was not made up till after the expiry 
of the period of limitation: 

Held: that this was a proper caso for the exer¬ 
cise of the discretion vested in tho Court under 
S. 149. [P 281 Cl] 

(b) Civil P. C. (1908), O. 1, R. 9—Suit for 
possession against one set of defendants and 
for damages for dispossession against an¬ 
other set is not bad for misjoinder of causes 
of action. 

A suit for the recovery of possession of immo¬ 
vable property from one set of defendants who 
have dispossessed tho plaintiff therefrom, and for 
damages for dispossession against another set of 
defendants, the plaintiffs vendors, under a cove¬ 
nant is not bad for misjoinder of causes of action. 

[P 282 C 1} 

Madan Oopal —for Appellant. 

Sheo Narain and Sewa Bam Sinyh — 
for Respondents. 

Judgment.— Plaintiff sued for two 
reliefs, viz., (l) recovory of possession of 
a house from defendants 2 and 3 who, as 
she alleged, had forcibly ejected her 
therefrom; and (2) for recovery of Rs. 700 
from defendant 1, being the amount 
wbioh plaintiff bad paid to defendant 1 
for the house, together with the value of 
certain improvements and additions 
which, 9he alleged, she had efiected 
therein. The claim against defendant 1 
wa9 based on a covenant in tho deed of 
sale whereby the vendor undertook that, 
if the vendee suffered on account of any 
legal right or defective title of the 
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vendor, the latter would return the pur¬ 
chase money, together with compensa¬ 
tion (or any loss or damage suffered by 
the vendee. The Munsif held that there 
was a misjoinder of parties and causes of 
action and returned the plaint for amend¬ 
ment within a week. Plaintiff refused 
to amend her plaint, which was accord¬ 
ingly rejected. Plaintiff thereupon ap¬ 
plied for review of the order directing 
amendment of the plaint and on this 
being refused, appealed to the District 
Judge of Rawalpindi, who agreed with 
the Munsif that there was a misjoinder 
both of parties and of causes of action 
and dismissed the appeal. 

On the very last day of limitation, a 
second appeal was filed in this Court 
with a court-fee stamp of Rs. 2 only. It 
was brought to the notice of the appel¬ 
lant’s pleader that the proper court-fee 
wa9 Rs. 52-8-0, the amount actually paid 
on the memorandum of appeal in the 
lower appellate Court, but for some con¬ 
siderable time the learned pleader refu¬ 
sed to comply with the request made to 
him that he should make up the defi¬ 
ciency in stamp. About twelve days 
later, however, he informed the office 
that on reconsideration, he had come to 
the oonolusion that the full court-fee was 
payable aud ho paid in the amount requi¬ 
site to complete the full stamp. Mr. Sheo 
Narain contends as a preliminary objec¬ 
tion that the appeal in those circumstan¬ 
ces is barred by virtue of the provisions 
of S. 149, Civil P. 0., and there is no 
reason why the Court should show indul¬ 
gence to the appellant whose pleader 
must have known that a court-fee of 
Rs. 2 was insufficient. For the appel- 
lant Mr. Madan Gopal takes the whole 
blame upon his own shoulders and states 
that he was in honest doubt as to the 
amount of court-fee requisite and that it 
was only when he was subsequently 
satisfied that the full fee had to be paid 
that he felt justified in expending the 
money which he had received from his 
client for the purposes of ccurt-fee 
stamp. From this explanation it is clear 
that Mr. Madan Gopal’s client was not 
herself at fault, and I think that I am 
justified in accepting the learned pleader’s 
assuranoe that the delay was due to a 
bona fide mistake on his part. I accord¬ 
ingly exercise the discretion vested in 
mo by S. 149, Civil P. C., in his favour. 
The question of law involved upon this 


appeal is one of some difficulty and the 
only two authorities directly in point 
(both decisions of Division Benches of 
the Calcutta High Court) are in conflict. 
In Serajul Huq Khan v. Al dul Rahaman 
(l) the facts as stated in the judgment 
were these: The plaintiff purchased the 
land from defendant 2. Subsequently, 
after taking possession he was disposses¬ 
sed by defendant 1. He accordingly sued, 
in consequence of his dispossession, to 
recover possession and asked for a decree 
for possession against defendant 1 and in 
default of his recovering possession, he 
sought for a refund of the purchase 
money paid by him to defendant 2. Upon 
those (acts tho learned Judges (Rampini 
and Pratt, JJ.) held that 
“there would seem to bo ono cause of action in 
the case, namely, the dispossession of tko plain¬ 
tiff from the land," 

and they added that though the plaintiff 
sought for alternative reliefs, that fact 
did not make the suit one in which two 
causes of action were combined. In a 
subsequent case. Guru Prasad Das v. 
Narendra Narain Maiiy (2), the head- 
note runs as follows: 

“Where tho veudor agreed in a sale-deed that 
if the vendee be dispossessed from tho land by 
tho vondor, his heirs or roprosontatives, he 
should be bound to refund the purchase monoy 
with interest: 

Held : that those terras only impose on tho 
veudor a responsibility for those claimiug under 
him, and did not render him liable to guarantee 
tho purchaser against dispossession by some one 
claiming under a titlo paramount. 

Where tho plaintiff joins a claim for possession 
of land against defendant 1 with a claim for 
damages against defendants 2 and 3, tho vendors 
of the plaiutiff: 

Held: that tho causes of action on which tho 
two claims aro basod, aro conflicting and hostilo 
and cannot be conveuiontiy tried together in one 
suit which is therefore bad for misjoinder ot 
causes of action and must fail against defendants 
2 and 3." 

In their judgment tho learned Judges 
(Harington and Brett, JJ.) observed that 
tho plaintiff has joined a claim for possession 
of land against defendant 1 with a claim for 

damages against defondiuts 2 and 3.The 

causes of action on which tho two olalms aro 
based aro conflicting and hostile and it is clear 
from tho result of the trial in tho two Courts 
that thoy could not bo conveniently tried toge¬ 
ther in ono suit. The suit is therefore bad for 
misjoiudor of causes of action." 

In this latter oase the earlier deoisiou 
of the Cacutta Court to which I have re¬ 
ferred was not oited and does not appear 
to. have been before the learned Judges 

(1M. 13021 29 Oal. 257. 

(2) [1909] 1 I. 0. SGI. 
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wheu they gave their decision. After 
full consideration of the two authorities 
to which I have alluded and to the argu¬ 
ments addressed to me by counsel, I 
have arrived at the conclusion that there 
was no misjoinder of causes of action in 
the present case. It is true that plain- 
tiff s claim for a refund of her purchase- 
money and compensation is based ou the 
covenant by defendant 1, hut her right to 
recover under that covenant only came 
into play when she was dispossessed by 
defendants 2 and 3, or in other words, it 
was her dispossession by defendants 2 
and 3 that gave her a right to recover 
money from defendant 1. The expres¬ 
sion 'cause of action” has been defined 
in two different ways: (l) as including 
every fact which it would he necessary 
for the plaintiff to prove, if traversed, 
in order to support his right to the judg¬ 
ment of the Court; and (2) in a more 
limited sense, as including only the facts 
constituting the infringement of the 
right, but not necessarily those con¬ 
stituting the right itself: see .Isa Singh 
v. Indar Singh (3) and Ilaramoni Dassi 
v. Hari Churn Choxudhury (4). 

It appears to me that in the presont 
case, there was but one cause of action in 
the proper sense of the term, whether 
wo accept the wider or the more limited 
definition. It is a general principle of 
law that every 9uit shall he so framed as 
to afford ground for final decision upon 
the subjects in dispute and to prevent 
further litigation concerning them (O. 1, 
R. 1, Civil P. C.), and further it is not 
necessary that every defendant shall be 
interested as to all the reliefs claimed in 
any 9uit against him (O. 1, R. 5, Civil 
P. 0.). Applying these general princi¬ 
ples to the facts before me, I am of opi¬ 
nion that it was very uecossarv, if multi¬ 
plicity of suits was to be avoided, that a 
decision should be arrived at which would 
be binding upon the plaintiff and all 
throe defendants, and obviously this 
could only bo done by bringing one suit 
and joining the three defendants as co¬ 
defendants thereto. From the point of 
iview then of general policy and conveni¬ 
ence as well as from that of the strict 
letter of the law, I am of opinion that 
the suit, as framed, was in accordance 
with the provisions of the Civil Pro¬ 
cedure Code and that there was no mis- 

3TTl898] 91 P. R71898. 

4 ) 11895] 22 Cal. 833. 
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joinder of causes of action. On the con¬ 
trary, I hold that there was in reality, 
one cause of action against all the defen¬ 
dants and that was the dispossession of 
the plaintiffs. I accordingly accept this 
appeal and, setting aside the orders of 
the lower Courts, remand the case to the 
Court of the Munsif, 1st Class, for trial 
and determination in accordance with 
law. Costs will abide the event. 

R.M./R.K. Appeal accepted. 
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Broadway, J. 

yit . Chhoto —Plaintiff—Petitioner. 

v. 

2dt. Sona Devi and others— Defendants 
—Opposite Parties. 

Civil Revn. Petn. No. 821 of 1918, De¬ 
cided on 25th February 1919, against 
order of Dist. Judge, Delhi, D/- 1st 
August 1918. 

Punjab Courts Act (3 of 1914), Ss. 41 (3) 
and 44 — District Judge refusing certificate 
without considering application on merits 
Revision is competent. 

Plaintiff sued to recover possession of certain 
laud that had been gifted to her father. The suit 
was contested by the descendant of the original 
donor and wa3 dismissed by the District Judge, 
who held on appeal that as the daughtor could 
not succeed as heir to her father the descendants 
of the donor could not be ousted. Plaintiff thon 
applied for tho grant of a certificate under 
S. 41 (3), but tho application was rejected with¬ 
out anv reference being made to tho questions 
raised. Plaintiff filed a petition of revision to 

the Chief Court : . 

Held : (1) that inasmuch as the District Judge 
had made no reference to tho questions raised in 
tho application he had committed an irregularity 
and his order was open to revision, (2) that the 
caso must therefore be remanded to tho District 
Judge to consider the aDplicatiou on the merits : 
44 I. C. 732, Foil, ‘ [P 233 C l] 

Mott Sagar and Shamair Chand—iox 
Petitioner. 

Obbnrd —for Opposite Parties. 

Judgment.—This is an application 
for revision of an order of the District 
Judge of Delhi, dated 1st August 1918, 
refusing to grant a certificate under 
S. 41 (3). Punjab Courts Aot. The facts 
of the case are practioally on all fours 
with those in Mt. Chinti v. Islicir (1), a 
decision that the learned District Judge 
has apparently completely lost sight of. 
The plaintiff claimed possession of certain 
lands that had been gifted to her father. 
The contesting defendant was a descen¬ 
dant of the original donor, and it was 
contended that as tho daughter could not 
succeed as heir to her father, the desoen- 
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danfcs of the donor could not be ousted. 
This contention wa9 given etTectto by the 
learned District Judge on appeaPin spite 
of the docision reported ae Alt . Chinti v. 
Ishar (l) referred to above. 

The plaintiff then applied for the grant 
of a certificate alleging that the questions 
involved were : (1) whether a daughter 
does not succeed to “gifted” land in pre¬ 
ference to the descendants of the donor ; 
and (2) whether a daughter does not suc¬ 
ceed to acquired property in preference 
to persons in no way related to her father. 
In refusing to grant the necessary certifi¬ 
cate the learned District Judge made no 
reference to the first question and has 
therefore committed an irregularity. Fol¬ 
lowing the course adopted in Sarup Singh 
v. Alt. Jowahri (2), I accept this appli¬ 
cation and remand the case to the District 
Judge in order that he may consider this 
question and come to a decision whether 
to grant a certificate regarding it or not. 
Costs will follow the event. 

R. M./r. k. _ Case remanded. 

(1) [1918] 100 P. R. 1917=4 3 I. C. 299. 

(2) [1918] 18 P. R. 1918=44 I. C. 732. 
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Scott-Smitr, J. 

Parman —Defendant—Appellant. 

v. 

Ghanthu —Plaintiff—Respondent. 

Second Appeal No. 1429 of 1917, De. 
cided on 8th April 1918, from decree ol 
Addl. Judge, Kangra, D/- 10th February 
1917. 

Punjab Tenancy Act (16 of 1887), Ss. 77 

(3) (d), Prov. (i) and 100 (3) — Suit for poi 
leision by occupancy tenant—Claim to right 
of occupancy can be determined only b> 
Revenue Court—Duty of civil Court is to re¬ 
turn plaint for presentation to Collector — 
Jurisdiction. 

Plaintiff sued for possession of certain land or 
the allegation that he was an occupancy tenant 
thereof nndor S 8, Insolvency Act. and had beor 
Illegally dispossessed by tho landlord dofondant 
It appoared that tho defendant had applied for r 
°i ectmont bo served upon tho plain 
tifl who was a tenant under him, and that upor 
this the plaintiff had filed a suit in the Revenue 
Court contesting hiB liability toojectment on the 
ground that ho was an occupancy tenant. Thii 
d *amifcd on tho ground that the plain 
tiff bad failed to establish occupancy rights 
Thereupon he filed tho present suit in a oivi 

Held : (l) that although tho suit was one foi 
possession of tho land comprised in tho tenancy 
J? *. n ° r . d ! r * Recced therein tho plaintiff hac 

to establish a claim to a right of occupancy and 
as that was a matter whioh oould be determined 
only by a Revenue Court under S. 77 (8) (dj, ii 


was the duty of the civil Court in which the suit 
was instituted to act in accordance with the in¬ 
structions contained in the proviso to S. 77 and 
return the plaint for presentation to the Col¬ 
lector ; (2) that as the plaintiff had been pre¬ 
judiced by the mistake as to jurisdiction the 
Chief Court would uot pass an ord«?r under 
S. 100 (S). [P 2S3 C 2 ; P 284 C l) 

Jagan Nath for Tel * Cham! — for Ap¬ 
pellant. 

Fakir C/ia?u7—for Respondent. 

Judgment. —In the suit out of which 
the present appeal arises the plaintiff 
sued for possession of certain land, on tho 
allegation that he was an occupancy ten¬ 
ant thereof under S 8, Punjab Tenancy 
Act, and had been illegally dispossessed 
by tho landlord defendant. The Courts 
below have concurred in holding that 
plaintiff has a right of occupancy and 
have decreed the claim. Defendant has 
filed a second appeal to this Court, and 
the first point urged on his behalf is that 
the civil Courts had no jurisdiction to 
hear tho suit. The question of jurisdic¬ 
tion was raised in the first Court which 
decided, relying upon Kharku v.Dittui l), 
that the suit was cognizable by a civil 
Court. The question of jurisdiction was 
again raised in the lower appellate Court 
but was withdrawn at the time of argu¬ 
ments. The plaintiff was a tenant under 
the defendant who applied for a notice of 
ejectment to he served upon him. Upon 
this plaintiff filed a suit in tho Revenue 
Court, contesting his liability to eject¬ 
ment on the ground that he was occu¬ 
pancy tenant of the land from which he 
was sought to be ejected. The Assistant 
Collector decided against the plaintiff, 
holding that he had failed to establish oc¬ 
cupancy rights. Thereupon he was duly 
ejected in May 1915. He then filed the 
present suit in a civil Court. In order to 
succeed it was necessary for the plaintiff 
to establish a claim to a right of occu¬ 
pancy, and a suit by a tenant to estab¬ 
lish a olai:o to a right of oooupanov is 
triable by a Revenue Court under S. 77 
(3) (d), Punjab Tenancy Aot. 

The present suit, no doubt, is one for 
possession of the land comprised in the 
tenancy, but in order to succeed the 
plaintiff had to establish a claim to a 
righUof oooupanoy, and tho proviso to 
S. 77, Tenancy Act, lays down that where 
in a suit oognizable by and instituted in a 
civil Court it becomes neoeB9ary to decide 
a matter which oan under sub-S, 3 b« 

(1) 11893] 70 P. R. 1898: “- 
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heard and determined ODly by a Revenue 
Court, the civil Court shall endorse on 
the plaint the nature of the matter for 
decision and the particulars required by 

O. 7, R. 10. Civil P. C., and return the 
plaint for presentation to the Collector. 
This proviso was added to the section by 
Punjab Act 3 of 1912, and therefore 
Kharku v. Dittu (l) relied upon by the 
first Court is not in point. A tenant after 
dispossession from his tenancy is no 
longer a tenant, and therefore the pre¬ 
sent suit is not one by a tenant and is 
prima facie cognizable by a civil Court, 
but the question which has to be decided 
is whether plaintiff, who at the time of 
his dispossession was a tenant, bad a 
right of occupancy. Now the question 
whether a tenant has a right of occupancy 
is a matter which can under sub-S. 3 (d), 
S. 77 be heard and determined only by a 
Revenue Court, and therefore in my opi¬ 
nion the proviso aforementioned applied 
and it was the duty of the civil Court in 
which the suit was instituted to act in 
accordance with the instructions con¬ 
tained therein. 

It is urged, by appellant’s counsel that 
his client has been prejudiced by the mis¬ 
take as to jurisdiction as, if the case had 
been sent at once to the Collector by the 
Munsif, he would have raised the plea 
that the suit was barred by S. 11, Civil 

P. C. I think this argument has force, 
and I shall therefore not take action 
under S. 100 (3), Tenancy Act. I accept 
the appeal and set aside the orders of the 
Courts below and direct the Munsif to 
act in accordance with the proviso to 
S. 77, Tenancy Act. Stamps in this and 
in the lower appellate Court will be re¬ 
funded and other costs will be costs in 
the case. 

R.M./R.K. Appeal accepted. 
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Broadway, J. 

Khadam Ali— Convict—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 725 of 1918, 
Decided on 17th February 1919, from 
order of Sess. Judge, Gurdaspur, D-/ 27th 
Mav 1918. 

(a) Criminal Trial—Accomplice—Mere pre- 
gence without taking any part does not 
make one accomplice. 

Persons present when money is given to a 
bribe taker cannot be said to be accomplices, 
unless fhev have co-operated in the payment of 


the bribe or taken some part in tbe negotiations 
for us payment : 33 Cal. 610, Foil. [P 28G C 2) 

(b 1 Criminal Trial — Evidence—Indepen- 
de -2 t . wilnes#es not independent illustrated 
—Trial for extorting bribe—Witnesses tak¬ 
ing some part or other — Their evidence is 
not reliable — Penal Code (45 of I860), 
S. 160. 

Where the accused, a Sub-Inspector of Police, 
was charged with extorting a bribe from one K 
and it was found that one of the prosecution 
witnesses on his own showing took au active 
share in raising the money for the payment of 
the bribe, knowing for what purpose the money 
was required, while another interceded for N, 
and induced the accused to accept a certain sum 
instead of tbe large sum he was claiming and 
jet another took an active part in the negotia¬ 
tion? for the payment of the bribe : 

Held : that these witnesses could not be re¬ 
garded as independent and tbeir evidence was 
not wholly free from taint. (P 287 C 1) 

M. Itafi and Tel: Chand — for Peti¬ 
tioner. 

Judgmen . —This is a petition for the 
revision of an order of the Sessions 
Judge, Gurdaspur, dated 27th May 1918, 
upholdiug an order of Mr. G. B. Wil¬ 
son, I. C. S., Magistrate, 1st Class, 
dated 16th April 1918, convicting the 
petitioner of aD otlenco under S. 161, 
I.P.C., and sentencing him to two years’ 
rigorous imprisonment and to pay a tine 
of Rs. 300 or in default to undergo 
rigorous imprisonment for a further term 
of six months. 

The petitioner, Khadam Ali, was a pro¬ 
bationary Sub Inspector of Police in 
charge of the Police Station of Narot 
Jaimal Singh and the story for the pro¬ 
secution briefly is that on 11th Novem¬ 
ber 1917, having received information 
that one Nanak Chand was distilling 
liquor, ho, the petitioner, went to the 
spot and searched the shops and house of 
the said Nanak Chand and found incri¬ 
minating articles, lie is then said to 
have taken Narak Chand and his son 
Birju to the police station and detained 
them there until be had been paid Rs. 60 
as a bribe: (!) for releasing them on bail, 
and (2) for undertaking not to send Birju 
up for trial. As a matter of fact Nanak 
Chand and Birju were both sent up for 
trial and charges were framed against 
both of them on 6th December 1917. On 
19th December 1917 Nanak Chand sent 
a petition to It be Deputy Commissioner 
complaining that Khadam Ali was a dis¬ 
honest man and had extorted a bribe of 
Rs. 60 from him (Nanak Chand) and 
naming other persons from whom bribes 
had been taken. Tbe Deputy Commis- 



Lahore 285 


1919 


KhadamAliv. Emperor (Broadway, J.) 


sioner directed the Superintendent of 
Police-to have this matter enquired into, 
with the result that Khadam Ali was 
proceeded against and convicted, as 
stated above. 

Mr. Tek Chand has contended that the 
Courts below have misdirected them¬ 
selves as to what persons are accomplices 
and as to the nature of the evidence 
necessary to corroborate the evidence of 
an accomplice. Further he has drawn 
my attention to certain discrepancies in 
the evidence for the prosecution and has 
commented on the unblemished character 
borne by the petitioner in the past. 
Both the Courts below have dealt at 
lengtli with the evidence produced hv 
the petitioner in his defence and have 
held that this evidence does not establish 
his innocence. The real question how¬ 
ever is whether the evidence for the pro¬ 
secution proves Khadam Ali's guilt aud 
it is therefore necessary to see what that 
evidence is and how far the witnesses 
can be regarded as worthy of credence. 
These witnesses are : P. W. 1, Nanak 
Chand Mahajan ; P. W. 2, Behari Lai 
Mahajan ; P. W. 3, Mt. Mohran, wife of 
Nanak Chand ; P. W. 4. Achhar Maha¬ 
jan ; P. W. 5, Milkhi Mahajan ; P. W.6, 
Chet Ram Khatri; P. W. 7. Karm Chand 
Mahajan ; all of Narot Jaimal Singh. 

W. 1 Nanak Chand’a story is that 
? as searched on 11th November 
1J17 in his absonco, but that he reaohed 
there at about 11.30 a.m., and at 12 
noon he and his son Birju were taken to 
the polioe station where they were kept 
in separate rooms. Some half a ghari 
after being taken to th6 police station, 
Karm Chand reaohed there and after hav¬ 
ing been kept at the police station all 
day, at about a ghari before sunset Karm 
Chand told him (Nanak Chand) that the 
oub-Inspoctor demanded Rs. 100 before 
he would release them on bail and that 
on payment Birju,would not be challaned. 
Budhu and Milkhi were at that time 
standing under a tree inside the polioe 
station some five yards away and Nanak 

?ns n A a u ked ^, Milk ^ to S° fcohi9 

and ask his (Nanak s) wife to arrange for 

mO , n0 J- Aboufc 9unS0 t Achhar ar- 

-? aD ^ Ohand was called into 

Cha^d tb0 P etiti °°« and Karm 

pSJaa n h \ f ° UDd 0het and 

Budhu as well. I Q the presonoe of all 

these persons Achhar handed Nanak 

'Chand some money wrapped in cloth 


saying it was Rs. 60 which he had raised 
by pawning jewelry, belonging to Nanak’s 
wife, with Behari. Nanak Chand handed 
the money to the petitioner who said it 
was not enough, but Karm Chand in¬ 
duced him to accept it saying that Nanak 
Chand was a poor man. The station 
mobarrir was then summoned and Nanak 
Chand and Birju were released on hail, 
Milkhi standing surety for Nanak Chand, 
and Budhu for Birju. According to this 
witness it was then “after lamp light¬ 
ing time.” 

P. W. 5. Milkhi’s statement is that at 
"laudewela” (ah rat 3 p. m.) Mt, Mohran 
9ent him to the police station, saying 
her husband had been taken there under 
arrest and asking him to stand surety for 
. him. On reaching the police station he 
found Karm Chand and the petitioner 
sitting in the deohri and asked the latter 
"if Nacak Chand could be let off on 
bail." The petitioner replied, “ how 
could bail be taken in this way?,” which 
led the witness to understand that money 
was required. The petitioner then went 
to the room where Nanak was, leaving 
Karm Chand in the deohri, and abused 
him, whereupon Nanak Chand beckoned 
to the witness, who went to him and 
was told to go and tell Achhar to get 
jewelry from Mt. Mohran and raise 
Rs. 70 to 90 or a9 much as he could on 
them ‘ as the thanedar would not allow 
security without payment.” He was also 
asked to get another man to act as secu¬ 
rity. Milkhi went to Achhar and gave 
him the message, after which ho went 
and brought Budhu to the station, where 
the two of them sat under a tree in the 
deohri in whioh Karm Chand and the 
petitioner were also seated. A ghari later 
Chet Ram arrived there in search of 
Karm Chand, who was wanted by Chet 
Ram to go and attend his (Chet Ram’s) 
wife, Karra Chand however asked Chet 
Ram to wait and he sat down there 
as well. 

After this, Achhar arrived Nanak Chand 
was called out and Aohhar handed him a 
piece of cloth, saying he could only raise 
the Rs. 60 it contained and went away. 
Nanak then handed the money to the 
petitioner saying he was a poor man and 
oould raise no more. The petitioner ob¬ 
jected but Chet Ram pleaded for Nanak 
Chand and Bnally the money was accep¬ 
ted. Karra Chand is said.to have warned 
the petitioner against “spoiling” the 
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caso. ihe surety bonds were then writ¬ 
ten and they went away the time being 
khaupio (about 7 p. m. to 9 p. m ). 

Y* W. 4, Achhar, 9tates that Billu 
(Milkhi) came to him at tarkalavola (after 
sunset) and said that Nanak wanted 
witness to get jewelry from Nanak’s 
house and raise as much as he could on 
it and take it to him at the Police 
Station. The witness went to Nanak’s 
house and got some jewelry from Mt. 
Moharn which he took to Behari who 
advanced him Rs. GO on it. An entry 
was duly made in Behan's bahi and 
Achhar took the money to the Police 
Station and handed it over to Nanak in 
the presence of Chet Ram, Karm Chand 
and the petitioner saying it was all ho 
could raise on the jewelry. The witness 
then went away. P. W. 3, Mt. Mohran, 
wife of Nanak Chand, supports Achhar, 
saying that he had come to her at tarka- 
lawela (after sunset) and said that he 
had been sent by Nanak Chand to got 
jewelry which he was to pawn in order 
to raise money for the thanedar. 

P. W. 2, Behari’s evidence is to the 
ellect that when the lamp3 were being 
lit Achhar came to him with some jew¬ 
elry saying it belonged to Nanak who 
wanted to raise money on it. He ad¬ 
vanced him Rs. 60 on the jewelry, the 
the transaction being entered in his ac¬ 
count book. P. W. 7, Karm Chand’s 
account is that ho had sent Gopala to 
the Police Station to give information 
about the distilling of liquor and had 
beon present at the search when incri¬ 
minating articles were found which were 
taken to the Police Station at about noon 
the two suspects Nanak Chand and Birju 
also being taken there. At about laude- 
wela (3 p. m.) Milkhi arrived at the 
station and asked whether security 
could bo taken. The petitioner’s reply 
led witness to understand that payment 
was demanded. Milkhi sat down and 
the petitioner went alone to where Nanak 
Chand was and abused him. Nanak then 
beckoned to Milkhi who wont to him and 
they had some conversation after which 
Milkhi went away. 

Half an hour later Milkhi returned 
with Budhu. After their arrival Chet 
Ram came to call witness who could not 
however go without the petitioner’s per¬ 
mission and so Chet Ram also sat down. 
Ten or fifteen minutes later Achhar came 
and on Nanak coming out handed over 
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a bundle of money saying he could only 
raise Rs. 60 and then went away. Nanak 
made the money over to the petitioner 
who said it Was not enough but Chet 
Ram said Nanak was poor and the money 
was ultimately accepted. The surety 
bonds were then drawn up and they all 
went away the time being about 9 p. m. 

P. W. 6, Chet Ram supports this story 
saying that he had returned to his village 
in the afternoon and finding his wife ill 
went in search of Kaim Chand whom ho 
ultimately found at the Police Station. 
Karm Chand asked him to wait a little 
telling the petitioner that his presence 
need not disturb him (petitioner). Half 
a ghari later Achhar arrived and Nanak 
was called out. Achhar told him he 
. had been able to raise Rs. 60 only, which 
he gave over in some cloth and then went 
away. Nanak handed this money over 
to the petitioner who said it was too 
small a sum but ultimately yielded to 
Nanak’s pleadings and witness’s inter¬ 
cession and accepted it after which the 
surety bonds were written and they all 
went away the time being khaupio wela. 

I havo summarised the evidence for 
the prosecution in order to see how far 
each witness can be regarded as an ac¬ 
complice or a mere innocent participator 
in the transaction. The learned Sessions 
Judge has hold that though Nanak Chand 
is .clearly an accomplice Mt. Moharn, 
Boharf Achhar and Milkhi cannot be 
said to come within that oategory having 
regard to the decision roported as Deo 
Nanda?i Pershad v. Emperor (l), while 
Chet Ram is an independent witness. 
Karm Chand has beon looked on as reli¬ 
able although admittodly ho has grounds 
for disliking Khadam Ali. 

In Deo Nandan Pershad v. Emperor 
(1) it was hold that persons present when 
money was given to a bribe-taker could 
not be said to be accomplices unless 
they had co-operated in the payment of 
the bribe or taken some part in the 
negotiations for its payment. This view 
lias been accepted by this Court in 
Barkat Ali v. Emperor (2) and Ohulam 
Muhammad v. Emperor (3) and it is 
one in which I am in complete accord. 
I cannot however agree that in the 
present case Nanak Chand alone can be 
regarded as an accomplice. Milk hi on. 

(1) (1906] 33 Cal. 649. 

(2) [1916] 2 P. R. 1917 Cr.=36 I. C. 861. 

(3) [1916] 9 P. R. 1917 Cr.=39 I. C. 680. 
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his own.showing took in aofcive share in 
raising the money (or the payment of 
the bribe knowing for what purpose the 
money was required. Chet Ram too 
oannot be regarded as a wholly indepen¬ 
dent witness for he admits that he inter¬ 
ceded for Nauak Chand and induced the 
petitioner to accept Rs. 60 instead of the 
larger sum he was claiming. 

As to Kami Chand while he claims to 
be a mere looker on Nanak Chand’s state¬ 
ment is clear and is to the effect that 
Kami Chand took an active part in the 
negotiations for the payment of the bribe 
and I am unable to regard this witness’s 
evidence as’wholly freefrom taint. Achhar 
Behari and Mb. Mohran are however 
witnesses who are not accomplices. If 
however the story told by Milkhi, Chet 
Ram and Karra Chand is'otherwise credi¬ 
ble the discredit attaching to their evi¬ 
dence on account of being accomplices 
may be very slight. Mr. Tok Chand 
contended that Nanak Chand was so ob¬ 
viously actuated by vindictive feelings 
that his story must he most carefully 
scrutinised and I considor that there is 
a good deal of force in this contention. 
Apart from this particular cause of ran¬ 
cour Nanak Chand had another grievance 
against Khadam Ali. One Alla Ditta and 
Munshi, a son of Nanak Chand were ac¬ 
cused of an offence during the hot wea¬ 
ther of 1917 and Khadam Ali was ao- 
fcivoly engaged in trying to get them ar¬ 
rested. Karra Chand, P. W. 7, was 
suuspocted of assisting Alla Ditta who 
was however ultimately captured, tried 
and conviotod. Munshi however ab¬ 
sconded. Now it is perfectly safe to as¬ 
sume that Khadam Ali would bring pres¬ 
sure to bear on Munshi’s family mom- 
bers ra order to ascertain his where¬ 
abouts and Nanak Chand admits that the 
petitioner had asked him "to produce” 
his son id Alla Ditta’s case but that his 
son had then gone away. After a very 
feeble attempt at suggesting that Munshi 
had gone to Burma he was contained 
to admit that since Munshi had been 
wanted by the police he had never been 
heard of. Some of the other witnesses 
have suggegted that Munshi had left 

butTh?,T 8 i i q \ arrel with hi9 wif e 
but this is clearly shown to be false bv 

8 .id 
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is directly due to the efforts made by the 
police at the immediate head of which 
was the petitioner to effect his arrest. 
It may be safely assumed therefore that 
Nanak Chand had no particular friendly 
feelings towards Khadam Ali on lltb 
November 1917. 

WheD this fact is borne in mind the 
delay in Nanak Chand’e complaint ac¬ 
quires more importance than the Courts 
below have accorded to it. According 
to Nanank Chand’s statement in Court 
the consideration for the bribe was: 
(l) that he and Birju were to he admitted 
to hail and (2) that Birju was not to be 
sent up for trial. I must admit that I 
am exceedingly sceptical of Nanak Chand’s 
assertion that he was not aware that the 
offence with which ho was charged was 
a bailable one. The fact that Milkhi 
says that he-was sent to the police sta¬ 
tion to offer bail is an indication 
that the bailable nature of the offence 
was a matter of common knowledge. 
There is however force in the learned 
Sessions Judge’s remark that police offi¬ 
cers make a favour of doing what they 
are legally bound to do by itself; there- 
fore this matter is not of any groat im¬ 
portance and does not affect the ques¬ 
tion of the delay. 

The more important consideration was 
the undertaking not to proceed against 
Birju. On 17th Nomvember 1917, how- 
ever Khadam Ali sent up both Nanak 
Chand and Birju for trial. There was 
thus a serious breach of faith on the peti¬ 
tioner s part within a very few days and 
had the complaint been made shortly 
after 17th November 1917, the delay 
would have been explicable enough. On 
16th December 1917 charges were framed 
against both the acoused and still do ao- 
tion is taken till 19th December 1917 
In these oircumstanoes I do not think 
that this question of delay can be brushed 
aside as lightly as it has been. The more 
so when the oircumstaroes under whioh 
the complaint was written, and its con- 
tents are, examined. 


~ perusal o tne complaint discloses 
the faot that Klmdam Ali was acoused ol 
having beaten" Nanak “very harshly’ 
and threatened to put him in the look uc 
under iron fetters" unless a bribe was 
given, and that it was in order to esoape 
ill-treatment and avoid being thrown in- 
to the havalat that the money was paid, 
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The more important undertaking not to 
send up Birju for trial is not even hinted 
at while a list cf 15 other instances of 
Khadam Ali having received bribes is de¬ 
tailed. It seems to me of some signifi¬ 
cance that none of the witnesses who 
have appeared in Court make any re¬ 
ference to this question of Birju not be¬ 
ing sent up for trial. It is obvious that 
Nanak Chand’s evidence cannot be regar¬ 
ded as worthy of any great credence. 
Now as to the circumstances under which 
the complaint was written. The scribe 
is one Ram Das, who has not been pro¬ 
duced as a witness. He is thecompounder 
in the Narot hospital, and in charge of 
this hospital was Sub-Assistant Surgeon 
Partab Singh, who had the misfortune, 
on 19th November 1917, to cause the 
death of a sweeper by hitting him. It 
fell to Khadam Ali’s lot to inquire into 
this matter and he arrested Partab Singh 
on a charge under S. 304, I. P. C. The 
case was however struck off on SOth No¬ 
vember 1917, the otYence being regarded 
as one under S. 323. I. P. C. In the cir¬ 
cumstances I do not think it is straining 
matters too far to conclude that Partab 
Singh (who is a Mahajan) would not re¬ 
gard Khadam Ali’s action in arresting 
him as a particularly friendly one. In 
any event Nanak Chand says that Ram Das 
came to his shop one evening about lh 
pahars before sunsent to drink sharbat 
and was asked to write the “letter". He 
promised to return for the purpose and 
did so when this complaint was written 
by him. Nanak Chand is absolutely posi¬ 
tive that Ram Das only wrote what 
Nanak Chand dictated to him and impor¬ 
ted nothing from his own knowledge. 
As ha3 been said above, this complaint 
contains a list of 15 instances of bribe 
taking by Khadam Ali. Thi3 list is drawn 
up in two columns, one giving: This 
place wherefrom Sub-Inspector took 
bribe” and the other column giving the 
name of the person (and the amount), 
who gave the bribe to the Sub-Inspector \ 
The information given in the list was 
fairly specific and detailed and as was to 
be expected, Nanak Chand was cross-exa¬ 
mined as to the source of hi3 informa¬ 
tion regarding these various instances. A 
perusal of his cross-examination shows 
that he broke down completely. First he 
stated that 

"People who used to come and drink sharbat at 
my shop told me that they had given bribes to 
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the thanedar. One said the thanedar had 
challanei him, his name was Billu". 

Then he went on to say that: 

“Billu did not come to me. I do not know who 
told me abont Billu several people told me. It 
was one or two days before I dictated my peti¬ 
tion. Concerning the other bribes also I came 
to know two or three days before dictating the 
petition. I do not remember anybody who told 
me about any bribe". 

When asked to give the names of the 
persons entered in the list, he was only 
able to give a few and saying he could re¬ 
member no more, stated “I am not in my 
proper senses now” and that none of the 
people named by him had told him they 
had given bribes, but that people of their 
village told him so. Finally on being re¬ 
called by the Court he admitted that Ram 
Das supplied some of the names. It is 
impossible not to come to the conclusion 
that the complaint forwarded by Nanak 
Chand was the result of collaboration 
with others and that the information 
it contained was supplied by other per¬ 
sons. Who these persons were is of 
course a pure matter of conjecture, but 
the fact that Ram Das was the scribe 
and gave some of the names lends colour 
to the contention advanced by Khadam 
Ali that Partab Singh had a hand in the 
matter. In any event I think that there 
can be no doubt that this complaint was 
"the result of a conspiracy on the part of 
persons who did not like Khadam Ali, 
and for this reason I consider that the 
evidence on the record needs careful 
scrutiny and that discrepancies, which in 
other circumstances might be ignored, 
must be given more weight to. Now the 
first point commented on by counsel was 
that the witnesses are more or less re¬ 
lated to Nanak Chand though they deny 
the relationship. Of the six witnesses 
who supported Nank Chand s story Mt. 
Mohran is his wife, Milkhi and Achhar are 
his collaterals and Behari is related by 
marriage to Mt. Mohran's sister. Doubt¬ 
less in an affair of this kind Nanak Chand 
would naturally ask the assistance of his 
friends and relatives so that this rela¬ 
tionship cannot be allowed to weigh too 
heavily against the prosecution. It can¬ 
not however be entirely ignored, espe¬ 
cially when efforts are made to conceal 
its. existence. 

Referring to Mt. Mohran, it will bo 
seen that she ha3 made an important ad¬ 
mission that to 113 greatly in favour of the 
petitioner. The whole story about the 
pawning of the jewelry is rendered suspi- 
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oious if fchere was no real Deed for rais¬ 
ing money by such a method. For the 
petitioner it wa3 alleged that during the 
search of Nank Chand’s house a potli was 
discovered containing Rs. 100. If this is 
correct then it is obvious that the neces- 
sity for raising money by pledging orna¬ 
ments disappears. Nanak Chand states 
that he doe3 not know whether the 
women of his house had any money with 
them. He also says that he told Milkhi 
to tell his wife to "make arrangements 
for money/’ In other words, he does 
not deny that there was money in the 
house and it seems a little unlikely that 
his wife would have had some unknown 
to him. Now Mt. Mohran first admit¬ 
ted that a potli had been found in her 
trunk and then professed to know nothing 
of the potli. She then went on to say 
that Aohhar asked for ornaments and 
not for money,” the inference being 
obvious that she gave what was asked for 
and it was only when the Court ques¬ 
tioned her that 9he said that she had no 
money and therefore gave ornaments to 
Aohhar and that "No one used to tell me 
how much money the potli contained. 
The potli was mine/’ There is evidence 
for the defence as to the discovery of 
this potli which contained Rs 100 but 
setting this evidence aside I cannot see 
how there can bo any doubt that a potli 
was found as alleged by Khadara Ali.The 
Sessions Judge seems inclined to doubt 
this discovery because there was "no 
documentary evidence of the discovery 
of this money/’ and considers it 

"quite likely that Nanak and hie friends thought 
it advisable to borrow the money in order to 
eeonre documentary corroboration of their story 


I do not 809 what documontary ev 
donee conld have been produced. Tt 
house was searched in connexion wit 
an offence under the Excise Aot. and it 
not oustomary for the police to make a 
inventory of everything in a bouse tha 
is searched even though nothing connec 
ted with the matter under enquiry i 
discovered. The discovery of the pot 
la however admitted by its owner, Ml 
Mohran Then as to Nanak and hi 
friends desiring to secure "dooumentar 
corroboration of their story—this aurel 

«n 0 ?nr PP ?- 68 th * at th0 y had at that tim 
an intention of telling their story—bu 

anvo/hia T U 8ngg03ted fa y Nanak o 
any of his witnesses and is negatived b' 

the delay m making the oomplainfc 
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After a careful and anxious consideration 
of this part of the case lam forced to the 
conclusion that there . was money avail¬ 
able in the house and that therefore it 
was not necessary to raise it by pledging 
ornaments. The necessity for securing 

documentary corroboration" would how¬ 
ever arise when it wa3 decided to tell 
the story and it would be natural then 
to seek the assistance of relations. 
Nanak Chand definitely says that he 
told Milkhi to go to Mt. Mohran and 
ask her to arrange for some money. 

He makes no mention of jewelry at 
all. Milkhi however asserts that Nanak 
Chand told him to go to Achhar and toll 
him to go to Mt. Mohran and ask for 
ornaments on which he was to raise 
money, and that he conveyed the message 
to Achhar. In this he is supported by 
Achhar but no adequate reason is given 
for Milkhi to have gone to Achhar instead 
of carrying out Nanak Chand’s instruc¬ 
tions himself. Mt. Mohran would have 
given the ornaments to Milkhi as readily 
as to Achhar, and the conclusion is 
irresistible that Achhar has been dragged 
in in this way to be put forward as a 
witness who could not bo classed as an 
accomplice. He doe9 not profess to know 
why the money was needed and ho is 
careful to go away from tho police station 
before the money was handed over to the 
petitioner. He attempts to deny ali 
relationship with Nanak Chand and his 
wife, though he is their collateral in tho 
fifth degree and live9 in the same enclosure 
as they do, as also does Milkhi. 

Further it is by no means apparent 
why it was necessary to pawn any jewelry 
in order to get the money from Behari. 
Admittedly Aohhar has dealings with 
Behari, who is a brother oloth merchant 
and they give each other credit for goods 
taken from eaoh other. According to 
Achhar he handed the ornaments to 
Behari and asked for Rs. 70. Behari 
weighed them and said he would give 
Rs. 60 and if Acohar was not satisfied, he 
could go. Behari’s account is that Aohhar 
asked for only Rs. 60, which he gave him 
after he had weighed the ornaments. 
Like Aohhar, Behari also claims to have 
had no knowledge of the purpose for 
which the money was being borrowed by 
Nanak Chand. Finally the bahi in whioh 
the entry appears in a ohaupatra whioh 
is unp*ged*-aod the entry is ; the last in 
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the book and could easily have been made 
at any time. 

I have given my most careful consi¬ 
deration to the evidence of these witnesses 
and am forced to record it as wholly 
unworthy of credence. I am unable to 
bring myself to believe that there was 
any need to borrow any money by pawn¬ 
ing ornaments, and I am convinced that 
the whole of this portion of the story is 
a fabrication. In these circumstances the 
evidence ol Milkhi and Nanak Chand 
requires a good deal of corroboration be¬ 
fore it can be acceptel. The only other 
evidence in the case is that given by 
Karam Chand and Chet Ram. If Nanak 
Chand is to be believed, Karm Chand 
took an active part in the negotiations 
for ho says that it was Karm Chand who 
informed him that the petitioner wanted 
Rs. 100 for releasing the two on bail and 
not proceeding against Birju and that it 
was Karm Chand who interceded for him 
when the petitioner refused to take only 
Rs. GO. Karam Chand denies this flatly. 
One of these two is speaking the untruth. 
Karra Chand was suspected of having 
harboured Alla Ditta (referred to above). 
He was one of the two men who stood 
surety for Partab Singh when ho got into 
trouble, and he complained to D. W. 30, 
Babu Chatter Singh, Revenue Officer 
(sinco retired), on 9th December 1917 
that the petitioner was siding with his 
(Karm Chand’s) opponent in connexion 
with a dispute relating to crops. It is 
also stated that the petitioner was 
warned to keep an eye on Karm Chand. 
‘'All these circumstances tend to detract 
considerably from the value of Karm 
Chand’s evidence in spite of his being a 
Kursi nashin and the possessor of a 
number of chits. That he had cause to 
dislike Khadam Ali seems to be clear and 
his connexion with Partab Singh is a 
matter that cannot be lightly put aside. 

I am not prepared to accept his account 
of what occurred. 

There remains Chet Ram who has been 
regarded as an independent witness by 
the learned Sessions Judge. His intimate 
connexion with Karm Chand however 
renders his evidence suspicious to my 
mind, and I regard his presence at the 
Police Station as extremely improbable. 
Ho had nothing to do with the excise case 
and appeared just in time to witness the 
payment of the bribe and to intercede for 
Nanak Chand—an intercession that was 


accepted although the petitioner had 
wanted Karam Chand to send him away, 
lie had been to Paniar on business 
that day and there is evidence on the 
record to show that it would take some 
five hours to travel from there to Narot 
Jimal Singh owing to the heavy rain that 
had fallen in those days. I have very 
grave doubts as to his presence in the 
village that day. 

The Courts below have given a good 
deal of weight to what they consider the 
unnecessary prolongation of the proceed¬ 
ings on 11th November 1917 as entered 
in the case diaries. I am however unable 
to see that there was any suspicious delay 
in, or prolongation of the inquiry, whiob 
appears to have been conducted in the 
customary manner. No one seems to 
have gone to the police station to stand 
surety till Milkhi went and then he had 
to get Budhu. The evidence shows that 
very soon after Budhu and Milkhi arrived 
the two men concerned were admitted to 
bail. I am convinced in my own mind 
that the case is a fabrication from begin¬ 
ning to end, and I accordingly accept this 
petition set aside the conviction and 
sentence and acquit the petitioner. 
r.M./r.K. Petition accepted . 
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Siiadi Lal and LeRossignol, JJ. 

Rawel Singh and aiicther Appellants. 

v. 

Jai Ram —Respondent. 

Second Appeal No. 3359 of 1917, De¬ 
cided on 20th November 1918, from de¬ 
cree of Dist. Judge, Jhelum, D/- 27th 
August 1917. . _ - . 

(a) Hindu Law — Succession — Exc uiion 

from—Congenital lamcnen if difqualiflca- 
tion — Person moving about with affiftnnce 
of crutchef if not disqualified. ... 

According to the Hindu law lameness winch is 
congenital is a disqualification for purposes of 
succession. Lameucss which is not complote, 
as where a person is able to move about with the 
assistance of crutchos, is not a disqualification. 

[1 iJ 1 U *J 

(b) Hindu Law — Succession — Exclusion 
from—Murder committed to hasten succes¬ 
sion— Member not party to murder is not 
disqualified. 

A person is not debarred from succeeding 
merely on the ground that a member of his 
family committed murder to hasten the succes¬ 
sion, 'where the former was not a party to the 
murder and the benefit to him was not proront 
n the mind of the murderer. IF 2U1 ^ 41 

D. R. Sawney —for Appellants. 

Gokal Chand Narang— for Respon- 
ienfc. 
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Judgment. — The following is the 
pedigree-table of the parties in this oase: 

ANOKHA 


Sukh Raj 


I 

Makha Singh= 
Mt. Channon 


Uttam 

I 

Rawel Singh 
defendant 


I 


Gurmukh Singh 
defendant 


I 


Aesar Singh Bishen Singh Mt. Bhagwanti= 

Jai Ram, plaintiff 
In 1911 Kesar Singh, Bishen Singh 
and their mother Mb. Channon were 
murdered and Uttam Singh was convicted 
as their murderer and was hanged. Mt. 
Bhagwanti, tho daughter of Mt. Channon, 
in the absenoo of her brothers succeeded' 
to the property now in dispute and re- 
mainod in its enjoyment until her death, 
which took place shortly before the in- 
stitution of thiii suit whereupon the de¬ 
fendants, Gurmukh Singh and Rawel 
Singh, both minors, took possession of 
the property. The plaintiff, who is the 
husband of Mt. Bhagwanti deoeased, 
olaims the property. His suit was dis¬ 
missed by the first Court, but the learned 
Distriot Judge has deoreed for him on 
tho ground that Rawel Singh, being the 
son of tho murdorer, Uttam Singh, is 
disquaMed from taking the succession, 
whilst Gurmukh Singh is also disqualified 
by the reason that he was a member of 
the |oint Hindu family consisted by 
him and Uttam Singh and Rawel Singh 
and therefore cannot be allowed to benefit 
by the murder committed by a member 
ox the family. 

The parties are Hindu Khatris and ad¬ 
mittedly are governed by the personal 
law. and even if the oase of Rawel Singh 
fails, plaintiff, in order to achieve success 
must show that Gurmukh Singh is dis¬ 
qualified. On behalf of the appellants it 
has bean urged before us that under 
HinduLiw the sou of a disqualified, heir 
is not himself disqualified, and it is further 
pointed out that under Hindu Law a son 
hasa right of succession independent of his 

wht th f 8a ara considerations 

sini* a f eofc . onl y the oase of Rawel 
Singh and need nob be discussed at this 
juncture, beoause if Gurmukh Singh has 
a good title, he would exolnde the plain. 


tiff. Now at the time of tho murder 
Gurmukh Singh was, and is, still a minor 
and no authority has been cited to us in 
support of the great extension of the 
principle nemo ex suo delicto meliorem 
suarn conditionem facere potest,” on which 
the learned District Judge has based his 
rejection of Gurmukh Singh’s claims. 
1’or the respondent however it is urged 
that Gurmukh Singh is disqualified to 
take the succession for another reason, 
and that is that he is congenitally lame. 
It is urged that in the plaint the plain¬ 
tiff stated that Gurmukh Singh had been 
lame from birth and that this allegation 
was not specifically denied by the defen¬ 
dants, but having seen the pleas we find 
that the paragraph of the plaint referred 
to was generally denied and it was denied 
further that Gurmukh Singh was in¬ 
capacitated according to Hindu Law from 
taking the succession. It is unnecessary 
for us to determine whether tho lameness 
which disqualifies for succession accor- 
amg to Hindu law must be a complete 
lameness. The provision is one which 
is repugnant to modern ideas of justice 
but shch authority as does exist on the 
subjec requires that if lameness does 
disqualify au heir, it must be congenital, 
ihe hurting of fact however is that Gur¬ 
mukh Singh s lameness is not proved to 
be congenital, and there is a finding which 
cannot be challenged in second appeal. 
It is further found that the lameness is 
by no means complete, for with the assis- 
tanoe of crutches Gurmukh Singh attends 
school and is consequently not a hope¬ 
lessly infirm creature. For these rea 

ZZ we h ° ld J hafc Gurmukh Singh is not 
debarred by his lameness from taking the 

t d ° e9 80 hap P 0n ‘hat ^ 
benefits by the murder committed by 

Uttam Singh but he was certainly not 

h«n!fi5 y f t0 o 619 murder an d that the 
benefit to Gurmukh Singh was present 

when “ lDd o{ Uttam Singh at the time 
when he planned and committed the 
murder, is in the highest degree improb. 


ablo. 

For 


these 


reasons we accept the an 
““ suit " ilh 

R.M /r.k. 


Appeal accepted. 
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Chevis, J. 

Waryam Singh and another —Defen¬ 
dants—Appellants. 

v. 

Harnam Singh and another —Plaintiffs 
and Defendants—Respondents. 

Misc. Second Appeal No. 1524 of 1917, 
Decided on 29th April 1918, from 
the order of Dist. Julge, Ludhiana, D/- 
10th April 1917. 

(a) Civil PC (1908), 0.41, R. 23 and 0.43, 
R. (1) (n)—Chief Court has no power to dis¬ 
turb finding of fact in appeal from order of 
remand. 

In au appeal from an order remanding a case 
under 0. 41, 11. 23, the Chief Court can no more 
go into questions of fact than it can in the case 
of second appeals. (P 292 C 1) 

(b) Punjab Pre-emption Act (1913), S. 15 (c) 
—Question whether Patti is real sub-divi¬ 
sion of village is question of fact. 

The question whether the patties of a village 
are real sub divisions of the village within the 
meaning of S. 15 (c),’ secondly of the Punjab 
Pre-emption Act, is a question of fact. For the 
decision of that question the Court should have 
regard only to tho fact whether tho pattis are 
actual sub-divisions of the village, and not for 
what reason the sub-divisions were made. 

ir 292 C 1,2] 

Devi Dayal —for Appellants. 

lloshan Lai —for Respondents. 

Judgment. — Plaintiff’s suit to pre¬ 
empt based on tho ground that lie was a 
proprietor of tho patti in whioh the land 
is situated, was. dismissed by the first 
Court on a finding that it was not proved 
that there were any sub-divisions in the 
village. The first Court held that the 
pattis wore sub divisions for purposes of 
revenue only. The District Judge on 
appeal held that the pattis were real sub¬ 
divisions and remanded the case for doci- 
sion on the merits. The vendees appeal. 
Tho appeal is one from an order remand¬ 
ing the case under O. 41, R. 23, and not a 
second appeal, but I can no more go into 
questions of fact that than I could if this 
were a second appeal [see Sawan Singh 
v. Mothu (1)]- Now it seems to me that 
tho question whether these pattis are real 
3 ub divisions of the village is a quest .on 
of fact. In Nanni Mai v. Sheo Nath (2) 
Plowden, -T.. held without any doubt 
that it was a matter of fact whether the 
town or oity comprised sub-divisions, and 
if this isoorreot in the case of a town, 
why should it not be so in the case of a 
village? I certainly cannot say tha t 

(1) \ j R. 1914 Lali. 328=23 I. 0. 817=85 

P. R 1914. 

(2) [1887] 64 P. R 1887. 
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• 

there is no evidence to support the find¬ 
ing of the learned District Judge, seeing 
that the revenue records speak of pattis. 
As to the argument that the pattis were 
only created for convenience of collection 
of revenue. I take it that the real ques¬ 
tion is 9imply whether there are actual 
sub-divisions of the village not for what, 
reason were the sub-divisions made. Asl 
I can find no good reason for interfering 
with what seems to me a finding of fact, 
I dismiss this appeal. No order as to 
costs, as I have not gone fully into facts. 

R,m/r.K. Appeal dismissed . 

* A. I. R. 1919 Lahore 292 (2) 

Shadi Lal and Wilberforce, JJ. 

Mt. Dlian Devi —Plaintiff—Appellant. 

v. 

Gian Chand and another —Defendants 
—Respondents. 

Second Appeal No. 179 of 1915, De¬ 
cided on 20th May 1918, from deoreo of 
Dist, Judge, Amritsar, D/- 18th Novem¬ 
ber 1914. 

v Hindu Law — Widow—Decree against, 
after fair contest, in bona fide litigation 
binds reversioners—Widow must be fairly 
representing estate and safeguarding its 

interests. 

A decree obtained after fair contest in a bona 
fide litigation against a Hindu widow relating to 
the estate represented by her binds the rever¬ 
sioners, unless that docreo can bo 
some special ground. a CP 293 0 2] 

The principle applicable to a case decided alter 
a fair contest in ordinary bona fide litigation 
applies also to decrees obtained after aj^ward. 

In overy case however of this description it 
has to be seen whether tho widow is fairly repre- 
senting the estate and safeguards its interests to 
the best of her ability and docs not act moroly 
or primarily for her poruonal “ dva " ta .8®- 
the latter case whether a decree is obtained in 
ordinary litigation or on a c ° m P r ° r P' s0 ° r 
an award, reversioners are not hound by :im ac. 

tions. 1 

Te k Chand —for Appellant. 

Manohar Lal for Gian Chand for 
Respondents. 

Judgment.—In this case the pedigree 
of the parties is as follows: 

DEVI DIAL 


I 

Har Dial= 
Mt. Har Dovi 


Ganesh Das= 
Mt. Bholi 

I 

Gian Oband 


Mt. Dhan Devi= 

Bhagwan Das 

Har Dial the husband of Mt. Har Devi 
and the father of Mt. Dhan Devi, died 
leaving certain moveable and immov- 
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able property. There was a dispute bet¬ 
ween his widow, Mb. Har Devi, and his 
nephew Gian Chand, especially regarding 
the house. Gian Chand claimed that tiie 
house belonged to Har Dial and his brother 
Ganesh Das as members of a joint Hindu 
family. He therefore claimed to be the 
sole heir by survivorship. The matter 
in dispute was referred to arbitration 
and the arbitrators found that Har Dial 
and Ganesh Das had obtained the house 
by purchase and that their respective 
heirs were entitled to equal shares. 
They found that Gian Chand had spent 
Rs. 750 on the obsequies of Har Dial and 
that he and Mt. Har Devi were jointly 
responsible for a debt of Rs. 200. They 
therefore held that Mt. Har Devi was 
not entitled to possession of half the 
house, except on payment of Rs. 850. 
All the moveables and jewels they award¬ 
ed to her. The arbitrators held that she 
must either pay R 3 . 80 O to Gian Chand 
for half of the house or that she could 
cede her rights therein and receive 
Rs. 400 from him. The arbitrators 
valued the house at Rs. 2,000 The award 
was iileJ in Court and was contested un¬ 
successfully by Mt. Har Davi and a de¬ 
cree was passed thereon. Now the daugh¬ 
ter of Mt. Har Davi ha 9 instituted the 
present suit for a declaration that after 
the death of her mother half of the 
house in dispute will bo her property 
and that the award of the arbitrators 
shall be of no effect as against her. Vari¬ 
ous pleas were raised which it is unneces¬ 
sary to mention. It is sufficient to say 
that the trial Court granted plaintiff a 
declaration as prayed for. This decision 
was however modified by the District 
Judge, who gave the plaintiff a decree 
allowing her to get possession of half 
share of the house claimed on payment 

of Rs. 850, Against this decree both 
parties appeal. 

The main point in the case is how far 
the daughter is bound by the results of 
her mother's litigation, and it is first 
necessary for us to decide the principles 
ollaw by which we should be guided. 
Ihe learned District Judge based hisdeci- 
%°* 0Q V ‘ Gobind Krishna 

rnf Hindu Law, 

pp. 475-476, The Subordinate Judge 
decided the case in favour of the daugh- 
ter on the authority of Balakdhar Dube 

(D IWX) a3‘AH. 866=10 I 0. 477=33 I. A." 

• of lr. O.J, 


v. Rama Nand Shukul (2). Many other 
authorities have been quoted to us by 
the learned counsel of cases in which 
an estate represented by a widow has 
been affected by decrees obtained in 
litigation or by compromises or awards. 
As far as decrees obtained after fair con¬ 
test in a bona fide litigation are con¬ 
cerned there is little dispute before us. 
The decision of the Privy Council repor¬ 
ted as Katama Natchier v. Rajah of 
Shivagunga (3) has been followed by all 
the High Courts, and by the Punjab 
Chief Court in Fatteh Khan v. Baz (4). 
It may be regarded therefore a 9 settledj 
law that a decree obtained after fair con¬ 
test in a bona fide litigation against a 
widow relating to* the estate represented 
by her binds reversioners unless that de. 
cree can he impeached on some special 
ground. Regarding however decrees ob¬ 
tained again 3 t a widow through compro¬ 
mise or the award of arbitrators the rul¬ 
ings of the Courts of this country and 
the Judicial Committee have been more 
conflicting. Counsel for the plaintiff.ap¬ 
pellant relied on the Frivy Council de¬ 
cision reported as Imrit Konxvur v. Roop 
Naraiii Singh (5) that a daughter would 
not- be bound by a compromise effected 
by a widow under any circumstances. 

He also relied on Balakdhar Dube v. 
Rama Nand Shukul { 2), in which the 
widow had agreed to the submission of 
the dispute to arbitration. Ho further 
relied on Sant Kumar v. Deo Saran ( 6 ) 
as an authority that the dictum of the 
Privy Council in Katama Natchier v. 
Raja of Shivagunga (3) did not apply in 
the case of decrees following a compro¬ 
mise. Many other authorities to the 
same effect were quoted, for instance, 
Ram Sarup v. Ram Dei (7), Jeram v. 
Veerbai ( 8 ), Shaikh Rafic v. Bhagaban 
Chandar Dhar (9) and Rajlakshmi Dasee 
v. Katyayani Dasee (10). The general 
propositions however laid down in these 
authorities have beeu considerably modi¬ 
fied by the Privy Counoil judgment re¬ 
ported as Khuni Lai v. Gobind Krishna 
Ngrain (l) and another judgment of the 


(2) 

(3) 

(4 , 

(5 

(6! 

7) 

( 8 ) 

(9) 

( 10 ) 


14 I. C. 125. 

[1861-63] 9 M. I. A. 539 (P.O ). 
[1888] 139 I\ R 1888. 

[1880] 6 O. L. R. 76 (P.O.) 

[1886) 8 All. 365, 

[19071 29 All. 239. 

[1903] 5 Bom. L. R. 885. 

A-I- R. 1915 Oa). 170=25 I. 0. 377, 
[1911] 38 Oal. 639=12 I. 0. 464, 
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same tribunal reported as Bijoy Gopal 
Mukerjeev. Krishna Mahishi Deli (ll). 
These judgments are to the effect that 
whore a compromise has amounted to a 
bona fide settlement of a family dispute 
it is binding on the reversioners. The 
principles therefore laid down by the 
Privy Council in Shivagunga s case (3) 
have been generally applied to decrees oh- 
tained upon a compromise subject to the 
qualification that the compromise was 
for the benefit of the estate and not for 
the personal advantage of the widow. 
This proposition has been discussed at 
length in Sliyam Lai v. Rameswari Basu 
(12) and the 9ame views are expressed in 
Trevelyan’s Hindu Law, p. 475-476 and 
Ram Krishna's Hindu Law, Vol. 2, 
p. 381, et seq. 

There only remains for discussion the 
principle to be applied to decrees obtained 
against a widow as the result of arbitra¬ 
tion proceedings to which she had agreed. 
There are a few authorities on this sub¬ 
ject, but as a general proposition we have 
no hesitation in agreeing with the dictum 
of Richards, C J., in Balakdhar Dube 
v. Rama Nand Shukul (2) that a decree 
following an award where the arbitration 
has been regularly and properly held, and 
where the case has boen properly fought 
out ought to be just as efficacious as 
where there has been no 9uch submission. 
In that particular case it was held that 
where an award was really a compromise 
and the widow did not properly repre¬ 
sent the estate the reversioners were not 
bound by the decree. As a general rule 
however we consider that the principles 
applicable to a case decided after a fair 
contest in ordinary bona fide litigation 
would apply to decrees obtained after an 
award and that under normal circum¬ 
stances the interests of reversioners 
would more probably be safeguarded in 
fair arbitration proceedings than when a 
widow settles a dispute by compromise. 

In every case therefore of this descrip¬ 
tion it his to be seen whether a widow 
is fairly representating the estate and 
safeguards its interests to the best of her 
ability and doe3 not act merely or pri¬ 
marily for her personal advantage. In 
the latter case whether a decree is ob¬ 
tained in ordinary litigation or on a com¬ 
promise or on an award, reversioners are 
not bound by her actions. In the pre- 

'(11) 11907 T 34 Cal. 329=34 I."a7~87 (O.P.). 

(12) [1915] 33 I. C. 273. 
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sent case it is argued that she agreed to 
make some sacrifice of her interests in 
the house so as to obtain possession of 
some moveable property. There is how¬ 
ever no support for this argument on the 
record. The moveable property appears 
to have been of slight value and the 
widow appears to have made no sacrifice 
of the interests of herself or the rever¬ 
sioners in the house. We have described 
the main circumstances of the dispute in 
para. 1 of this judgment. 

To this description we must however 
add that when Mt. Har Devi was dis¬ 
satisfied with the award and objected un¬ 
successfully to a decree being passed 
thereon she was represented by her son- 
in-law Bhagwan Das. From this it is 
clear that she was acting in concert 
with her son-in-law and her daughter for 
the benefit of the estate. We may also 
remark that about a month after the in¬ 
stitution of this suit Mt. Har Devi ob¬ 
tained payment of the Rs. 400 as provi¬ 
ded for in the award and this she mu9t 
also have done with the consent of her 
son-in-law and daughter who could easily 
have prevented such an event by obtain¬ 
ing an injunction. We have no doubt 
therefore that she was representing in 
good faith the interests of the rever¬ 
sioners. This being the case there is no 
reason whatever why her daughter should 
not be bound by the decree which fol¬ 
lowed the award. In the present case, 
moreover there is no reason to hold that 
the arbitration proceedings were in any 
way irregular or that the case was not 
properly fought out. We therefore con¬ 
sider that the suit should have been dis¬ 
missed in toto and accept Gian Chand, 
defendant’s appeal and dismiss the suit 
against him with costs. Plaintiff's ap¬ 
peal is dismissed with costs payable to 
Gian Chand. 

r.M./r.K. Appeal dismissed . 

A. I. R. 1919 Lahore 294 

Scott-Smith, J. 

Sheopat Rai — Judgment-debtoi—Ap¬ 
pellant. 

v. 

Warak Chand — Decree-holder—Res¬ 
pondent. 

Misc. Second Appeal No. §285 of 1915, 
Decided on 30bh April 1918, from order 
of District Judge, Hissar, D/- 25th 
August 1915. \ 




1919 Sheopat Rai V. Warak ChAND (Scotb.Smith, J.) Lahore 295 


(a) Civil P. C. (1908), S. 10—Decree con- 
trary to S. 10, is.not nullity. 

A decree passed contrary to the provisions of 
S. 10 is not a nullity and cannot be disregarded 
in execution proceedings. [P 295 C 2] 

(b) Civil P. C. (1908), O. 21. R. 7—Execu¬ 
ting Court cannot question jurisdiction of 
Court passing decree — Execution, Decree 
binding. 

Under 0 21, R. 7, an executing Court has no 
power to question the jurisdiction of the Court 
which passed the decree under execution: 

A. I. R. 1914 Bom . 27, Rel. on. [P 295 C 2] 

N . G. Pandit —for Appellant. 

Mukand Lai Puri —for Respondent. 


Judgment.— This is an appeal by the 
judgment-debtor from the order of the 
lower Court allowing execution of a 
decree to proceed against him. The 
decree was an ex parte one passed by a 
Munaif in District Purnea on 23rd De¬ 
cember 1914. The decree was 9ent for 
execution to the Munsif of Hissar under 
the provisions of O. 21, R. 6, Civil P. C., 
The judgment-debtor objected to the 
decree being executed against him on the 
grounds that it was void and contrary to 
the provisions of S. 10, Civil P. C. The 
Munsif however held that it was not 


open to him to go into the question of 
the va'idiby of the decree and disallowed 
the objection. His order having been 
upheld by the District Judge the 
judgmont debtor has filed a second appeal 
in this Court, and on his behalf the 
ruling reported as Topanramv . Tekchand 
<11 is relied upon, wherein it was hold 
that 

“a decree passed without jurisdiction is incapable 
of exooution and tho Court to which such docroe 
transferred for execution is competent to 
doclino to execute it. The Court charged 
with execution of a decree can considor tbo 
question whether tho Court which passed the 
decree had jurisdiction to pass it, unless the 
decree itself precludes that quostion.” 

This was a decision of the Judicial Com¬ 
missioner of Sind and was based upon 
cases reported as Haji Musa Haji 
Ahmed v. Purmanand Nursey (2) and 
Imdad Ali v. Jagan Lai (3). These 
were rulings upon S. 225, Civil P. C., 
which is now represented by O. 21, R 7 
of the present Code. The present Cole 
omits the words "or of the jurisdiction 
of the Court whioh passed it” which 
were in S 225 of the former Code. The 
e ffect of the omission of thes e words has 

M t 1912 } 5 S- L. R. 260=15 I. 0. 882. 

(2) U891] 15 Bom. 216. 

< (8) [1895] 17 All. 478. 


been discussed in Hari Govind Eulkarni 
v. Narsingrao (4), wherein it was held 
'that under O. 21, R.7, Civil P. C./the executing 
Court has no power to question the jurisdiction 
of the Court which passed the decree under 
oxecution.** 

Mr. Nanak Chand on behalf of the ap¬ 
pellant admits that this authority is 
against him, but he questions the correct¬ 
ness of it. He ha9 referred to Hanuman 
Prasad v. Muhammad Ishaq (5) where at 
p. 141 of the following dictum of their 
Lordships of the Privy Council in the 
case of Ehirajmal v. Daim (6) was 
quoted: 

“Their Lordships agreo that the soles cannot 
be treated as void or now be avoided on the 
ground of any mere irregularities of procedure in 
obtaining the decree or in the oxecution of them. 
But, on the other hand, the Court had no juris¬ 
diction to sell tho property of persons who woro 
not parties to the proceedings, or properly re¬ 
presented on the record.” 

As against such persons the decree and 
sales purporting to be made thereunder 
would be a nullity, and might bo dis¬ 
regarded without any proceeding to set 
them aside. Counsel argues that in this 
case also the decree passed would bo a 
nullity, and should he disregarded by 
the executing Court. The cases are, in 
my opinion, distinguishable. In the 
Privy Council case the persons whoso 
property was sold in execution were 
minors who were not properly represen¬ 
ted on the record and as against them it 
was held that the decrees and sales 


purporting to be m-ido thereunder would 
be a nullity. In the present case, on 
the contrary, the defendant was properly 
represented on tho record and the Court 
had jurisdiction to try tho suit. I am 
not prepared to hold that a decree passed 
contrary to tho provisions of S. 10, Civil 
P. C., would be a nullity and can be dis¬ 
regarded in exeoution proceedings. The 
case in which the decree was passed 
was tried ex parte and therefore no 
objection was raised under S. 10, Civil 
P. 0. It would, in my opinion, bo ano¬ 
malous if the defendant, who did not 
appear during the trial of the suit oould 
raise such an objection for the first time 


in exeoution proceedings. I agree with 
the decision in Hari Govind Kulkarni v. 
Narsingrao (4) above quoted and dismiss 
the appeal with costs. 

—jL.M./R.K._ App eal dismissed , 

(4) A. I. R. 1914 Bom, 27=29 I. 0. 123=38 

Bom. 194. * 

(5) [1905] 28 All. 197. 

. (6) [1905] 82 Oal. 296=82 I. A, 23 (P % 0.), 
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A. I. R. 1919 Lahore 296 (1) 

Shah Din, J. 

Uttam Chand —Plaintiff—Appellant. 

v. 

Janji Ram and others— Defendants— 
Respondents. 

Second Appeal No. 3009 of 1917, De¬ 
cided on 6th April 1918, from decree of 
Dist. Judge, Jhang, D/- 4th August 1917. 

Registration Act (and 1908), Ss. 17 50- 
Vendee under subsequent registered deed 
can eject prior vendee under unregistered 
deed. 

The possession of a vendee who claims title 
under a sale-deed which for want of registra¬ 
tion is inadmissible in evidence is that of a 
trespasser, and until such possession matures 
into ownership by prescription, such vendee is 
liable to be ejected from the property by a sub¬ 
sequent vendee under a registered deed of sale. 

'P 296 C 21 

Oertel , Brij Lai and Devi Dayal — 
for Appellant. 

Morton and Anant Ram —for Respon¬ 
dents. 

Judgment.— The facts of this case 
are very fully given in the judgment of 
the learned District Judge ani it is un¬ 
necessary, for me to repeat them here. 
The District Judge was inclined to hold 
that the writing, dated 5th April 1910, 
contained in Janji Ram's bahi amounted 
to a written contract of sale of the house 
in dispute for Rs. 250 and was therefore 
compulsorily registrable, and being un¬ 
registered was inadmissible in evidence. 
But he did not feel called upon to de¬ 
cide this point finally, as he was of opi¬ 
nion that Janji Ram’s possession at the 
time of the sale on which the plaintiff 
relied had not been proved to be wrong¬ 
ful and that the plaintiff had failed to 
show that his title to the house, which 
was alleged to be derived from the ori¬ 
ginal owner Fatteh Sber, was better 
than that of Janji Ram. Upon that 
ground alone, the District Judge has dis¬ 
missed the plaintiff'8 suit. I am of opi¬ 
nion that the view taken by the District 
Judge is erroneous and his judgment and 
decree must be set aside. Janji Ram in 
his written statement clearly relied 
upon the sale of the house by Fatteh 
Slier to him on 5fch April 1910 for 
Rs. 250 as the origin of his title to the 
same that title he is unable to substan¬ 
tiate because the writing embodying the 
contract of sale on which he relied can¬ 
not be admitted in evidence, and no oral 
evidence can be given by him to prove 
the alleged sale in his favour. But it does 


not follow- that because Janji Ram is now 
in possession of the house, his possession 
must be presumed to be that of an owner 
with a title superior to that of the plain¬ 
tiff to whom the house was admittedly 
sold in Decemler 1914 by Fatteh Sher, 
who is also admittedly the vendor of 
Janji Ram. As noted above. Janji Rani s 
title originated in the alleged sale to him 
by Fatteh Sher in April 1910; the origin 
of liis title being thus definitely known,, 
it cannot be presumed that because he 
is now in possession of the house it ori¬ 
ginated otherwise than in the said sale. 
As he is unable to prove his title because 
of the non-registration of the writing on 
which he relies as evidence of the sale in 
his favour, his possession is clearly that 
of a trespasser Mangalasamy Devar v. 
Subbiah (1) and Ottam Snigh v. Basanta 
(2), and since his possession has lasted 
for a period cf about four years only, it 
has not matured into ownership by pres¬ 
cription, and he cannot therefore resist 
the suit of the plaintiff who rightfully 
claims, as is admitted by the original: 
owner Fatteh Sher, under the latter. I 
accept the appeal and setting aside the 
judgment and the decree of the District 
Judge restore that of the Munsif with 
costs throughout. 

R.M.; R.K. _ Ap peal accepted. 

(1) [1910] 34 Mad. 64=6 I. C. 504. 

(2) [1913] 19 I. C. 2S6. 
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LeRossignol, J. 

Bridges k Co. —Plaintiffs—Petitioners. 

v. 

Shamas Din k Co .—Defendants—Op¬ 
posite Party. 

Civil Revn. No. 1130 of 1917, Decided 
on 27th February 1918, from order of 
Sr. Sub-Judge, Amritsar, D - 6th Octo¬ 
ber 1917. 

(a) Civil P. C. (1908), O. 30, R. 1—Suit 

against firm—Plaintiff is entitled to know 
names of persons constituting firm. 

Under O. 30, R. 1 a plaintiff suing a firm iff 
entitled to know who the persons are who con¬ 
stitute the firm and the information cannot bo 
withheld. The information is necessary so that 
the plaintiff may know who will be personally 
liable in execution for the satisfaction of his 
decree. IP 297 0 2) 

(b) Civil P. C. (1908), O. 30, R. 6 Indivi¬ 
dually— Meaning of — Partner cannot be 
forced to appear in person. 

The word “individually” in O. SO, R. 6 is not 
svnonymous with “in person,” No partner can 
be forced under this rule to appear in person, 
but in his absence after service of summons he 
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will be dealt with ex parte. It however appear¬ 
ance is put in for him, it will bo reckoned as his 
individual appearance, [P 297 C lj 

Brandon —for Petitioners. 

Muhammad Husain — for Opposite 
Party. 

Judgment —The Court below has evi¬ 
dently not understood the law nor its 
object. Under O. 30, R. 1, a plaintiff 
suing a firm is entitled to know who the 
persons are who constitute that firm and 
the information cannot be withheld. 
The information is of courso necessary 
so that plaintiff may know who will he 
personally liable in execution for the 
satisfaction of his docrce. O. 30, R 6, 
also has been misconstrued. “Indivi¬ 
dually'’ is not synonymous with “in 
person." No partner can be forced under 
this rule to appear in person, but in his 
absence after service of summons, be will 
bo dealt with ex parte. If however ap¬ 
pearance is put in for him, it will be 
reckoned as his individual appearance. 

I accept the petition with costs and 
direct that plaintiff be supplied with tho 
information ho prays for. Pleader's costs 
Rs. 32. 

R.M./R K. Pe tition accepted. 

A. I. R. 1919 Lahore 297 (1) 
WlLBERFORCE, J. 

Amar Ali —Plaintiff—Petitioner. 

v, 

Hasham Ali — Defendant — Opposite 
Party. 

Civil Revn. Petn. No. 178 of 1917, 
Decided on 8th January 1919, from de¬ 
cree of the Sub. Judge, 1st Class, Ambala, 
D/- 25th January 1917. 

Civil P. C. (1908). S. 115^— Substantial 
justice done—Although decision erroneous 
Chief Court will not interfere, 

Whoro substantial justico has been done, tho 
Chief Court will not interofero in revision in 
spito of an erroneous decision by tho lower 
Courts. 125 P. R. 1907 and 11 I. O. 445, Foil . 

[P 297 O 1] 

Shah Nawaz —for Petitioner. 

Shuja-ud-Din for Fazl-i-Hussaiit — 
for Opposite Party. 

Judgment.— This judgment is in con¬ 
tinuation of my order dated 8th July 
1918. The Controller of Printing and 
Stationery has now been examined and 
oross examined by interrogatories and 
has given his opinion in full that tho 
promissory note upon whioh plaintiff 
relied and whioh he stated to have been 
executed on 1st June 1912 had not been 
manufactured until after that date. 
Counsel for the applicant, however still 


. Lhassu Lahore 297 

relies upon Gunga Ram v. Emperor (l). 
In this case it was held that a convic¬ 
tion resting principally upon the 
evidence of the store keeper in 
the office of the Superintendent of 
Stamps, Calcutta, could not be upheld 
on the ground that such evidence was 
inadmissible against tho accused on the 
ground that the evidence was based upon 
public records in possession of the wit¬ 
ness which could only be proved by pro¬ 
duction of the papers themselves or by 
certified copies. It was further bel 1 that 
the evidence was inconclusive and in¬ 
herently weak as the witness had not 
beeu subjected to cross-examination. The 
second objection has been removed as 
the witness was actually cross-examined. 
The first objection, however, remains, 
namely, that the evidence of the Con¬ 
troller is totally inadmissible. Counsel, 
however, for the respondent urges that 
on revision this -Court should not inter¬ 
fere, especially as there is every indica¬ 
tion that the judgment of the Lower 
Court is just and correct. Counsel refers 
to Hakim v. Ralya (2) and Ghasita v. 
Sultan (3) as instances whore this Court 
has refused to exoroise its revisional powers 
in spite of erroneous decisions by lower 
Courts where substantial justico has re¬ 
sulted. I have no doubt that the deci¬ 
sion of the lower appellate Court is 
correct, as there are many other strong 
indications to which I need not now 
make reference that the promissory note 
was not exeouted on the date alleged. 

I, therefore, refuse to interfere and 
reject the application with costs. 

r.M./R.K._ Appl icati on rejectcd ._ 

(1) [19031 5 P. R 1003 Cr. 

• (2) [1907] 125 P. R. 1907. 

(3) [1911} 93 P. R 1911=11 I. O. 445. 
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Scott-Smith and Martineau, JJ. 

Parman —Petitioner—Appellant. 

v. 

Lhassu— Plaintiff—Respondent. 

Civil Miso. Petn. No. 241 of 1918, De¬ 
cided on 3rd August 1918, from order of 
Scott-Smith J., D/. 8th April 1918,. 

(a) Punjab Tenancy Act (16 of 1887), S. 77 
(3) (d)—Suit to establish occupancy rights by 
person other than tenant — Civil Court* 
have jurisdiction. 

A suit by a parson, other than a tenant, to 
establiah his claim to a right of occupanoy is not 
one under S. 77, suh-seotion (8), clause (d) and Is, 
therefore, not exoluded from tho jurisdiction of 
tho olvil Courts. [P 399 0 11 
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c (b > Pu "i ab Tenancy Act (16 of 1887), 

43—Tenant ejected under S. 43—Suit for 
possession and for occupancy rights is main¬ 
tainable in civil Courts. 

A person, who has been dispossessed from his 
tenancy in accordance with a notice issued under 
S. 43, Punjab Tenancy Act, and after having in¬ 
stituted a suit to contest his liability to ejectment 
can sue in the civil Court for possession of the 
land from which he had been ejected on the 
ground that ho has a right of occupancy therein. 

IP 298 C I] 

(c) Punjab Tenancy Act (16 of 1887), 
£>. 77 (3)—Jurisdiction — Civil Courts. 

Per Martineau , J. —The proviso to sub-S. 
(3) S. 77, applies where in a suit coguizable by 
and instituted in a civil Court it becomes neces¬ 
sary to decide any matter in respect of which 
any suit falling within one of the groups of the 
-subsection might be instituted. (P 298 C 2] 

Fakir Chand —for Appellant. 

Tek Chand —for Respondent. 

Scott-Smith, J. —The facts of this 
•case are given in my order, dated 8th 
April 1918, in Civil Appeal No. 1429 of 
1917. The plaintiff-respondent applied 
for a review of this order and I directed 
that it should he heard by a Division 
Bench as the point to be decided was 
•one of importance and an authoritative 
decision was necessary. Bakshi Tek 
Chand raised a preliminary objection to 
'the effect that there was no sufficient 
ground lor review; but we overruled 
this objection as we considered that the 
question involved should be fully con. 
sidered. The question is whether a per¬ 
son, who has been dispossessed from his 
tenancy in accordance with a notice issued 
under S 43, Punjab Tenancy Act, and 
after having istitutol a suit to contest his 
liability to ejectment, can thereafter 
sue in the civil Court for possession of 
the land fron which he had been ejected 
on the ground that he has a right of 
occupancy therein . The case is exactly 
{on all fours with the ouo reported as 
Kharku v. Dittu fl). The plaintiff, in 
order to succeed in his case, has to prove 
that he has a right of occupancy as alleg¬ 
ed by him under S. 8, Tenancy Act; having 
been dispossessed from his tenancy he is 
no longer a tenant, and a suit by a person 
other than a tenant to establish his claim 
to a right of occupancy is not one under 
S. 77, sub-S. 3, Cl. (d), Punjab Tenancy 
Act and is therefore not excluded from 
the jurisdiction of the civil Courts. In 
my order disposing of tho appeal I gave 
it as my opinion that the case was one to 
which the proviso to S. 7 7 Tenancy Act, 
'"UTC1898] 70 P. R. 1893. 
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applied, because the question whether a 
tenant has a right of occupancy is a 
matter which can be heard and deter¬ 
mined only by a Revenue Court. I am 
now of opinion that I was mistaken in 
this view, because I considered the plain¬ 
tiff to be still a tenant after his dis¬ 
possession. I am therefore of opinion 
that the particular matter here in dispute 
is not one which is excluded from the 
jurisdiction of the civil Courts and that 
the proviso does not apply. 

I have read the recent Full Benoh case 
No. 3G of 1917 [Akbar Hussain v. Karri 
Dad (2)] decided on 8th April 1918, 
in which there are certain remarks indi¬ 
cative of the view that an ox tenant can 
look for no relief outside the Revenue 
Courts, but the present question was not 
then before the Court. That was a suit 
for compensation by a tenant who had 
been forcibly dispossessed and had within 
a year recovered possession cf his 
tenancy. The Judges who were parties 
to that ruling were not at that time con¬ 
sidering the case of a tenant who had 
been dispossessed in due course of law 
and some of their remarks would appear 
to go beyond the question which wag 
actually before the Court. I would 
therefore accept the revoiw and would 
hold that the suit was lightly tried by 
the civil Courts, and I would return the 
case to the Judge in Chambers for deci¬ 
sion of the appeal: Parman v. Ghanthu. 
(3) I would further order costs to follow 
the event. 

Martineau, J. —I agree that the suit 
is cognizable by a civil Court. 

On the question of the applicability of 
the proviso to S. 77 (3), Tenancy Act, I 
was at first disposed to differ from my 
learned brother, but on a fuller considera¬ 
tion I think that his view is correct. 
The proviso to sub-S. (3) applies where 
in a suit cognizable by and instituted in 
a civil Court it becomes necessary to 
decide any matter which can under this 
subsection be heard and determined only 
by a Revenue Court, that is to say, 
matter with respect to which any suit 
falling within one of the groups of the 
subsection might be instituted. The 
matter which has to bo decided here 
is whether the plaintiff has a right of 
occu panc y, and a suit instituted by him 

(2) [1918] 90 P. R. 1918=48 I. 0. 8 (P. B.). 

(3) 11919] 50 P. R. 1919=51 I. C. 484. 
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in respeot of this matter would not be 
one falling within sub S. (3), a9 he is 
not; now a tenant. The proviso to sub. 
S. (3), therefore, does not apply in the 
present case. 

I concur in passing the order pro¬ 
posed by my learned brother. 

R.M./r.k. Review accepted. 


A. I. R. 1919 Lahore 299 (1) 

Shadi Lal and Wilberforce, JJ. 

•Nand Singh and others —Defendants— 
Appellants. 


v. 

Chhajju and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 658 of 1915, De¬ 
eded on 17th July 1918, from decree of 
Dist. Judge, Jullundur, D/- 4th Decem¬ 
ber 1914. 

Civil P. C. (5 of 1908), S. 100— Question of 
■abandonment is one of fact—Legal princi¬ 
ples arising can only be considered. 

A finding on the question of abandonment is 
finding of fact, and only matters of legal prin- 
oiples arising out of such finding can be taken 
tip in second appeal. . IP 299 0 1,2] 

Rambhaj Datta Chowdhary —for Ap¬ 
pellants. 

Tek Chand —for Respondents. 

Judgment. — One Haria had three 
*ons, of whom Ruldu left his land before 
the first Settlement. In 1865 he had 
died leaving two sons, Nihalaand Budhu, 
of whom the former sued his relations 
for his and his brother's share in the 
land. lie obtained a decree for one- 
fourth share. It is not clear whether this 
■decree was over executed or not, the next 
piece of information available being a 
revenue entry in 1878 showing him as 
Again out of possession. He subsequently 
died aonless in Sambat 1960, leaving as 
his heirs the descendants of his brother 
Budhu- who have now sued the descen¬ 
dants of Haria’s other sons for their 
share in the property, which was joint 
and remained till 1905 recorded in the 
names of plaintiffs and defendants. The 
only questions before’the Courts were 
whether Nihalaand Budhu had abandoned 
their land and whether the present suit 
is within time. Both Courts have held 
that no abandonment took place and that 
the first denial of plaintiffs’ title took 
plaoe m 1905. Against the deoision of 
the lower appellate Court a second ap¬ 
peal has been preferred. 

Strictly speaking the findings of the 
lower Courts on the question of abandon. 


ment are findings of fact [Kirpa v. Jiwa 
(l), Atra v. Ram Kishen (2) and Kailas 
Chandra v. Romesh Chandra (3;]. On 
second appeal, therefore only matters of 
legal principles arising out of these facts 
can be taken up. In thisappeal no matter 
of legal principle appears to be involved 
and in these circumstances it is unneces¬ 
sary for us to discuss the evidence regard¬ 
ing the factum of abandonment. There 
is also no question of limitation involved 
as the parties were cosharers in a joint 
holding and no overt denial of the plain¬ 
tiff's title took place till 1905 and the 
suit was instituted within 12 years of 
fchis denial. We dismiss the appeal with 
costs. 

R.M /R .K. Appeal dismissed. 

(II (.19101 5 I. G. 840." 

(2) [1909] 4 I. C. 9G5. 

(3) [1916] 32 I. C. 355. 
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Martineau, J. 

Laiq Ram —Appellant. 

v. 

Thola Singh k another —Respondents. 

Second Appeal No. 101 of 1919, Deci¬ 
ded on 3rd March 1919, from decree of 
Dist. Judge, Ferozepore, D/- 28bh Octo¬ 
ber 1918. 

Civil P. C. (5 of 1908). O. 21, R. 63- 
Objection disallowed—Suit by objector— 
Burden of proof is on plaintiff. 

Where au objection to the attachment of 
certain property in execution is disallowed, it is 
open to the objector to establish his right by 
regular 9uit and the onus in such suit is upon 
him to prove that thfr property is his, and that 
the deed couvoyiug it to him is not collusive or 
fraudulent. [p 300 0 1,2] 

Shamair Chand —for Appellant. 

Kureshi —for Respondents. 

Judgment. —The defendant Laiq Ram 
had hi9 house attached in execution of 
a decree against Ishar Singh. An objec¬ 
tion was filed by Ishar Singsh's brether- 
in-law, Thola Singh, in whose favour 
Ishar Singh had exeouted a deed of sale 
in respect of the house four days after 
Laiq Ham had brought his suit. The 
executing Court disallowed the objection, 
holding that the sale was fictitious and 
that the land was in Ishar Singh's pos¬ 
session at the time of the attachment. 
Thola Singh then brought the present 
suit for a declaration that the house was 
his and was not liable to attachment and 
sale in execution of Laiq Ram's decree. 
The first Court dismissed the suit, hold¬ 
ing that the good-faith of the transaction 
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between Ishar Singh and the plaintiff 
had not been proved that the considera¬ 
tion had been paid before the Sub-Re¬ 
gistrar only as a show, and that the 
transfer was fraudulent and, therefore 
invalid. 

On appeal the District Judge, after re¬ 
ferring to Lakhmi Narain y.Tara Singh 
Ishan Chunder Das Sarkar v. Bishu 
Sirdar (2), Jit. Ishar Knar v. Ram 
Singh (3), Karam Ilahi v. Gulab Rai (4) 
and Bhagwan Das v. Lai a Eanshi Ram 
(5), has held that where a transfer has 
been made for valuable consideration and* 
for an adequate consideration, the onus 
was on the person seeking to avoid the 
transfer to prove that the transferee was 
not acting in good faith. Finding that 
Laiq Ram has not succeeded in proving 
want of good faith on the part of the 
plaintiff, the District Judge has accepted 
the latter’s appeal and passed a decree in 
his favour. Laiq Ram has preferred an 
appeal to this Court. The appellate 
Court s view as to the burden of proof 
might have been correct if there had 
been no objection to the attachment of 
the house in the executing Court, but the 
learned District Judge has failed to notice 
the fact of such an objection having been 
made and the legal effect of the order 
disallowing the objection. O. 21, R. 63, 
Civil P. C., provides that when a claim 
or objection is preferred, the party 
against whom an order is made may in¬ 
stitute a suit to establish the right which 
he claims to the property in dispute, 
but that subject to the result of such 
suit, if any, the order shall bo conclusive. 

This makes it clear that the burden of 
[proof is on the plaintiff and there is 
ample authority to show that such is the 
case. Counsel for the appellant has re¬ 
ferred to Tulshi Rai v. Ram Das (6), 
Afzal Begam v. Md. Obaidatullah Khan 
(7), Mohima Chunder Koondoo v. Noo- 
rooddeen (8), Ramnatli v. Bindraban( 9), 
Govind Atmaram v. Santai (10) and 
Jamahar Kumari Bibi v. Askaran Boid 
(11), and these ru lings su p port his c on- 

(1) [19011 6 P. R. 1901. 

(2) (18971 24 Cal. 825. 

(3) [1911] 9 I. C. 1018. 

(4) [191G] 39 P. li. 1916=33 I C. 960. 

(5) A. I. R. 1914 Lah. 350=25 I. C. 160. 

(6) [1887] A. W. N. (1887) 71. 

(7) [1899] A. W. N. (1899) 220. 

(8) [1869] 11 W. R. 422. 

(9) [16961 18 All. 369. 

(10) [1888] 12 Bom. 270. . 

(11) [1915] 30 1. C. 855. 


v. Emperor 191& 

tention. For the respondent it is argued 
that the executing Court ought to have 
allowed his objection on bisshowing that 
Ishar Singh had executed a sale-deed in 
his favour, that it was not competent to 
go into the question of good faith and 
that, therefore O. 21 R. 63, Civil P. C., 
doe3 not apply. I cannot agree with this 
argument. \\ hat the executing Court 
had to determine and what it did deter¬ 
mine was, whether Ishar Singh had sold 
the house to the plaintiff or not. In 
view of the fact that the plaintiff was 
Ishar Singh’s brother in-law and that 
the deed had been executed a few days 
after Laiq Rim had brought his suit, the 
executing Court had to satisfy itself 
whether there was a genuine sale, or 
whether the transaction was a mere sham 
without there being any intention to 
transfer the ownership of the house from 
Ishar Singh to the plaintiff. The execut¬ 
ing Court went into this matter and after 
taking evidence came to the conclusion 
that the sale was fictitious, or in other 
word9, that there was in reality no sale 
at all. It accordingly dismissed the 
plaintiff's objection. O. 21, R. G3, clearly 
applies and the onus is on the plaintiff to 
prove that the execution of the sale-deed 
was a genuine transaction, by which it 
wa9 intendel that the ownership of the 
hou3e should pas9 to him. He has failed 
to discharge the onus and the fact of 
Ishar Singh being still in possession of 
the house is a strong point against the 
plaintiff. I accordingly accept the appeal, 
reverse the decree of the lower appellate 
Court, and re9toro that of the first Court 
dismissing the suit. The plaintiff-res¬ 
pondent will pay appellant’s costs 
throughout. 

r M./R.K. Appeal accepted. 
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Scott-Smith and Broadway, JJ. 

Iridar Singh —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. No. 976 of 1918, De¬ 
cided on 18th October 1918, from the 
orderof District Magistrate, Kangra, D/- 
lst July 1918. 

Criminal P. C. (1898), S. 197. — Offence 
committed by Magistrate Second Class— 
District Magistrate can grant sanction for 
prosecution under S. 197 — Practice, Sub¬ 
ordinate Courts. 

“Where an offence is committed by a Magis¬ 
trate of Second Class, sanction for his prosecution 
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can, under S. 197 be given by the District 
Magistrate to whom he is subordinate and whose 
power to give such sanction is not limited by 
the Local Government. 

The accused, a Tahsildar and Magistrate of 
the Second Class, while inquiring inlo a com¬ 
plaint, lost his temper with a person whom he 
suspected of prompting a witness and gave him 
a beating with a stick. He was convicted by 
the District Magistrate of an offence under S, 3*28, 
I. P. C. On rovision to the Chief Court the Judge, 
before whom the application came on forbearing, 
set aside the conviction on the ground that no 
sanction had been granted for the prosecution of 
the petitioner under S. 197 and remarked that 
the accused could not be prosecuted without the 
previous sanction of the Local Governmeut. On 
the matter again coming beforo tho District 
Magistrate the latter granted sanction for the 
prosecution of the petitioner under S. 197 (1): 

Held: (1) that tho dictum of the Judgo that 
tho sanction of the Local Government was uecos’ 
sary for tho prosecution of the accused was 
•erroneous and that the District Magistrate was 
not bound by it; 

(2) that under S. 197 (1), District Magistrate, 
had power to sanction the prosecution of the 
accused. [P 302 Cl] 

Muhammad Shafi —for Petitioner. 

G . Bevaii Petman —for the Crown. 

Judgment. —The facts out of which 
tho present application for revision arisos 
are a9 follows:—The petitioner, who is a 
Tahsildar and a Magistrate of the Second 
Class in tho Kangra District, was con¬ 
victed by the District Magistrate of au 
offence under S. 323, I. P. C., and sen¬ 
tenced to Rs. 30 fine, tho charge against 
him being that while injuring into a 
complaint under tho Criminal Procedure 
Code, he lost his temper with a person 
whom he suspected of prompting a wit¬ 
ness and gavo him a boating with a stick. 
An application for revision to the Ses¬ 
sions Judge of Hoshiarpur was rejected, 
it being held inter alia that no sanction 
for the prosecution of the Tahsildar was 
necessary under S. 197, Criminal P. C., 
as he was not an officer who wa9 not 
removable from his office without the 
previous sanction of the Local Govern¬ 
ment. The petitioner having applied to 
this Court on the revision side (Criminal 
Revision No. 65 of 1918), Wilberforce. J., 
held that sanction for the prosecution 
was required under S. 197, Criminal P. C., 
and that therefore the proceedings of the 
District Magistrate were bad for want 
of jurisdiction. Those proceedings were, 
therefore quashed and the petitioner was 
discharged. The Judge not only held that 
aanotion was required for the initiation 
ot the .proceedings, but also that as the 
Tahsildar was acting as a Judge within 
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the meaning of S. 197, Criminal P. C., 
at the time when the offence was said to 
have been committed, no Court could 
take cognizance of the offence without 
the previous sanction of the Local Govern¬ 
ment. After this order the matter was 
again before the District Magistrate, who 
passed the following order: 

"Under S. 197 (1), Criminal P. C , I sanction 
the prosecution of Iudar Singh, in that bo, while 
acting as Tahsildar of Kanga and exercising tho 
powers of a Second Class Magistrate in the 
Kangra District and being subordinate to this 
Court, whoso power to givo such sanction tho 
Local Government has not limited, did at Tika 
Clmtiari, during a magisterial iuquiry on or 
about 7th Septomber 1917, lost his temper with 
a persou uamed Hukam Ohaud and did givo him 
a severe beatiog with a slick.” 

The present application has been filed 
to have this sanction set aside on the 
revision side and we have heard Mr. 
Shafi on behalf of the petitioner and tho 
learned Government Advocate on behalf 
of the Crown. Mr. Shafi contends that 
it once having been held by this Court, 
namely, by Wilberforce, J., that the Tahsil¬ 
dar could not be prosecuted without the 
sanction of tho Looal Government, the 
matter is concluded and that his order 
cannot bo revised by this Bench. Ho 
has qoted Hale v. Emperor (l), Press v. 
Emperor (2), Queen Empress v. Fox (3), 
and Gibbons , In the matter of the petition 
of (4) and other rulings in support of the 
proposition that a High Court has no 
power to revise either on appeal or re¬ 
vision a judgment of a Single Judge ex¬ 
ercising criminal jurisdiction. The learned 
Government Advocate says ho has no 
quarrel with these authorities, but he 
oontends that tho present proceedings are 
distinct from those which were quashed 
by Wilberforce, J. His contention is 
that the previous proceedings were cer¬ 
tainly ultra vires because no sanction 
had been given under S. 197, Criminal 
P. C., but he contends that tho diotum 
of the Judge, that the sanction of the 
Looal Government was necessary, was 
erroneous, and that in considering the 
present application we are not bound by 
the reasons given for the decision of 
the previous application. It is a faot 
that the previous proceedings were ini. 
t iated without san ction of any sort being 

(1) [1909] 1 P. E. 1909077= 11. 0.506 = 9 

Or, L. J. 800. 

(2) [1909] 4 P. R. 1909 Or.=l I, 0. 747= 9 Or. 

L. J. 878, 

(3) [1986] 10 B>m. 176 (P. B) 

(4) [1887] 14 Oal. 42. 
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given under S. 197, Criminal P. C.. and 
therefore it is quite obvious that those 
proceedings were without jurisdiction. 
There is no doubt that the Tabsildar 
was a Judge within the meaning of S. 197, 
Criminal P. C.: see the definition of the 
word in S. 19, I. P. C. In our opinion 
S. 197, Criminal P. C., was misread by 
the Judge who decided the previous 
application, because the word “Judge’* 
in S. 197 is not qualified by the words 

not removable from his office, etc.,*' 
as the position of the comma shows. In 
the case of an offence committed by a 
Judge, to which S. 197, would apply, we 
would read the section as follows: 

“When any Judge.is accused as such 

Judge.of any offence, no Court shall take 

cognizance of such offence, except with the 

previous sanction.of some Court.to 

which such Judge.is subordinate, and 

whose power to give such sanction has not been 
limited by such Government.** 

All that was necessary then in the pre¬ 
sent case was that the sanction of some 
Court, to which the Tabsildar was sub¬ 
ordinate, and whose power to give such 
sanction had not been limited hy the 
Local Government, should be given. This 
sanction has now been given by the Dis- 
trict Magistrate to whom the Tahsildar 
is certainly subordinate, and indeed it 
ihas not been contended by Mr. Shaft that 
the present sanction is insufficient for 
the purposes of the section. We therefore 
hold that the present proceedings are in 
order and the sanction has been lawfully 
given. To sum up we agree with the de¬ 
cision of Wilberforce, J., that the previous 
proceedings were ultra vires for want of 
sanction and therefore they had to be 
quashed, though we do not agree with 
him that the sanction necessary for the 
initiation of the proceedings was that of 
the Local Government. We hold that all 
that was necessary was that the sanction 
of some Court to whom the Tahsildar 
was subordinate should be given. Now 
that the sanction of the District Magis¬ 
trate has been given, the proceedings are 
perfectly legal. The application for re¬ 
vision is therefore rejected. 

r.M./b.k. Petition rejected. 
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Rattigan, C. J. 

Singer Manufacturing Co. Lahore — 
Plaintiff—Petitioner. 

v. 

-N iaz Ali and another —Defendants — 
Opposite Parties. 

Civil Revn. Petn. No. 68 of 1915, De¬ 
cided on 28th June 1918, from decree of 
Small Cause Court Judge, Lahore, D/. 
27th August 1914. 

(a) Contract—Hi re-Purchase — Hirer fail¬ 
ing to pay rent as agreed—Owner can re¬ 
cover full amount from hirer or guarantor— 
Vendee from hirer does not acquire good 
title. 

Plaintiff sued to recover certain sums from the 
defendants on the bisis of contracts entered into 
by the latter, some as principal debtors and some 
as guarantors respectively. The operative por¬ 
tions of the contracts were as follows: (i) the 
plaintiff company agreed to let to the hirer a 
sewing machine with accessories for which the 
hirer having paid Rs. 20 as the first month’s rent 
in advance, agreed to pay the owner Rs. 5 re¬ 
gularly every mouth in advance; (ii) on failure 
of the hirer to perform the agreement the owner 
could re-take possession of the machine; (iii) the 
hirer could at any time during the hire become 
the purchaser of the machine by payment in 
cash of the price endorsed on the agreement; (iv) 
the “guarantor'* agreed to guarantee the duo pay¬ 
ment of any sum of money which might become 
payable to the owner under the agreement. It 
appeared that the hirer sold the machine to one 
J\, who sold it to F. t from whom tho plaintiff 
also sought to recover its possession : 

Held: (1) that the contracts were contracts of 
hiring and letting and did not amount to sales 
and the plaintiff was entitled to rocover from 
the hirer and guarantor jointly and severally the 
full amount which the hirer had agreed to pay 
for tho monthly hire of the machine; [P 303 C 2] 

(2) that the defendant F„ acquired no good 
title to the machine which ho obtained at a timo 
when his alienor was still merely a hirer of it 
and had not exercised the option of purchasing it 
from the plaintiff company: Helby v. Matthews, 
(1895) A. C. 471 and 6 Bom. L. R. 871, Foil. 

[P 304 0 1] 

(b) Contract Act (1872), S. 108, Excep. 1— 

Applicability. 

Section 103, Excep. 1, does not apply where 
there is only a qualified possession such as a 
hirer of goods has: 12 B. L. Ii. 42, Foil. 

[P 3C4 C 1] 

Obedulla and Sewa Ram Singh— for 

Petitioner. . . 

Judgment —In this case and in Civil 
Revisions Nos. 70 and 71 of 1915 peti¬ 
tioner. The Singer Manufacturing Com¬ 
pany, sued to recover certain sums from 
the defendants on the basis of contracts 
entered into by the latter, some as princi¬ 
pal debtors and some as guarantors 
respectively. The contracts in question 
are printed in English, Urdu and Hindi 
and are to the following effect: 
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That the owner, i. e., Tbo SiDger 
Manufacturing Company, agrees to let to 
the hirer the sewing machine and acces¬ 
sories described by endorsement on the 
back of the agreement; that the hirer 
having paid the sum of Rs, 20 as the first 
month's rent in advance agrees to pay 
the owner a sum of Rs. 5 regularly every 
month in advance; to keep the machine 
and accessories in good order and in his 
own custody at bis address and not to 
remove them without the owner s con¬ 
sent or to sell or to pawn them; that on 
the failure of the hirer to perform the 
agreement, the owner may terminate the 
hiring and retake possession of the 
machine and accessories; that on the ter¬ 
mination of the hiring the machine, etc., 
shall be returned to the owner, that the 
owner’s right of lien on the machine 
shall not be destroyed by any money-de¬ 
cree or judgment that the owner may 
obtain against the hirer or the guarantor 


Upon the view taken by him he has 
granted plaintiff a decree for the balance 
of money due from the hirers up to the 
amount of Rs. 87, that being the price 
of the machine as endorsed on the agree¬ 
ment. He has further dismissed the suit 
as against Fazl Karim on the ground 
that Rahmat Uliah became the owner of 
the machine under the terms of the con¬ 
tract and was therefore competent to sell 
it to Fazl Karim. In all the cases it is 
not denied that the so called rent for the 
machines was not paid regularly in ac¬ 
cordance with the terms of the contract. 
The question whether contracts of this 
kind are contracts of hiring and letting 
with an option of sale or are transactions 
of sale has been authoritatively settled 
by the decision of the House of Lords in 
the well-known case of Helby v. Mat - 
thews (1), and this very contract has 
come before the Bombay High Court for 
consideration and been treated as one of 


or both and finally that if the hirer fails - hiring and letting: see Gopal^Ti^aram 

fin HR.V rodll ar If in n.l 1 L. . _ l _ .. » •• .. .. . F 


to pay regularly in advance, the whole 
transaction shall be treated as one of hire 
without any option of purchase. On the 
other hand the owner agrees.that the 
hirer may terminate the agreement by 
delivering up the machine and accessories 
m good order to the owner and that the 
hirer may at any time during the hire, 
become the purchaser of the machine and 
accessories by payments in cash of the 
price endorsed on the agreement provided 
the paymouts of hire are regularly and 
duly made. 

Lastly, the "guarantor” agrees in con¬ 
sideration of the foregoing to guarantee 
the due payment of any sum or sums of 
money which may beoome payable to the 
owner under the agreement. In Civil 
Revision No. 70 of 1915 the company, in 
addition to suing the hirer and the 
guarantor, also sued a third person, one 
Fazl Karim, for recovery of the maohine 
on the allegation that the hirer Rahmat 
Ullah had sold the machine unlawfully 
to, Piyare Lai and that Piyare Lai had 
sold it m turn to Fazl Karim. The Judge 
Small Cause Court, has by a process of 
somowhafc subtle reasoning held that 
these contracts which on their face ap. 
pear to be contracts of hiring and letting 

, ln w * Ii T t y transactions of sale or, as 
the learned Judge expresses it: 

“ under the hidden words of the aKroomnnt ? a « 
contract not vhiblo at the outeet * whiL ™ 
obligee would consent.” whioh no 


v. borabji Niisserwanji (2). I have no 
hesitation therefore in holding that the 
contracts are of hire and do not amount 
to sales. The question then arises who 
ther the plaintiff is entitled to claim the 
full amouut due under the terms of each 
contract for the monthly hire of the 
machines. The value of these maohinos 
is Rs. 87, but that appears to me to be 
no reason why plaintiff should not be 
entitled to recover the full amouut which 
the defendant has agreed to pay for the 
monthly hire of the particular machine. 
If he has kept it and used it for a long 
period but has failed to comply with the 
terms of lm contract and to pay the hire 

advance, he is legally liable 
to fulfil the terms of his contract. There 
is no question here of compensation for 
the breach of a contraot within the 
meaning and for the purpose of Sa 71 
.nd 74, ContactAct. the 
wh.oh is claimed from the defendant is 
the amount due from him under the ex¬ 
press and specifio terms of his under r 
taking. I therefore hold that plaintiff 
company is in eaoh oase entitled to the 
decree for whioh it prays against the 

severally grantor Jointly and! 

As regards the olaim against Fazl Karim 
Civil Revision No. 70 of 1915 MY fit,,, 
lamjdasul oo beh.U of That’ 

1) [1895] aToItI:--- * 

(2) [1904] 6 Bom, £*. R, 871. 
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denies that the machine in his possession 
was the machine which Rahmat Ullah 
obtained from t lie plaintiff company. 
There is no definite evidence upon the 
record as it stands; to prove this fact, 
but for this omission plaintiff company is 
hardly to blame, inasmuch as Fazl Karim 
did not appear in the lower Court. As¬ 
suming however for the present that the 
machine is the same, I am of opinion 
that Fazl Karim acquired no good title 
to the machine which he obtained at a 
time when Rahmat Ullah wasstill merely 
the hirer of it and had not exercised the 
option of purchasing it from the plain- 
tiff company: see Ilelly v. Matthews (l). 
S. 108, Excep. 1, Contract Act would not 
help Fazl Karim, inasmuch as that ex¬ 
ception does not apply where there is 
only a qualified possession such as a hirer 
of goods has: see Greenwood and Co. v. 
Holqutte (3). But before a final decision 
can be given with regard to Fazl Karim’s 
liability, an inquiry must be made whe¬ 
ther the machine in his possession is the 
same that was hired by Rahmat Ullah 
and for this purpose I shall have to re¬ 
mand this petition for. final disposal to 
the Judge. Small Cause Court. I might 
here remark that the plaintiff company 
do not wish to press their claims against 
Rahmat Ullah and his guarantor for the 
reasons given by Mr. Obedullah in Civil 
Revision No. 11 of 1915. The result 
then ' is that I accept the petitions for 
revision in Cases Nos. 68 and 71 and 
grant plaintiff a decree for the full amount 
claimed against the respective defendants 
jointly and severally, and that as regards 
Civil Revision No. 70 of 1915, I remand 
the case to the Judge, Small Cause Court 
for inquiry and disposal upon the point 
above stated. I make no order as to 
costs. 

R.M./R.K. Order accordin gly . 

(3)“ [1873]T2 B tR742=20 W. R. 467. 
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Martineau, J. 

Muharram Ali Chishti— Defendant— 
Appellant. 

v. 

Bansi Lai and another— Plaintiffs and 
Defendant— Respondents. 

Second Appeal No. 441 of 1917, Deci¬ 
ded on 11th June 1918. from decision of 
Diet. Judge. Lahore D/- 8th November 

1916. 


1919 

Hindu Law—Joint family—Notice to quit 
given by le.sor (one member of family)— 
Notice i. valid —Payment of rent by *ub- 
tenant to lessor—Subtenant is liable to pay 
arrears due — Lease for eleven months— 
Tenant holding over—Tenancy is monthly 
tenancy—Notice of 15 days to quit or to pay 
enhanced rent—Notice is valid—Transfer of 
Property Act (1882), Ss. 106 and 116. 

A house belonging to one H. a Hindu was 
leased by his son B. to defendant 1 on 20th 
October 1904 for eleven months. Defendant 1 
sub let the house to defendant 2 and on 13th 
March 1915 a notice was sent on behalf of B and 
his brother G. to defendant 2 asking bim to 
vacate the house by 1st April, and stating that 
if he failed to do so ho would bo charged rent at 
an enhanced rate. The house not being vacated 
B. and G. brought a suit for ejectment and 
arrears of rent, their sons being afterwards added 
as plaintiffs; 

Held: (l) that B. being the sole lessor of the 
house it was not necessary for his sons to join 
in the notice of ejectment; (2) that even if It 
could be said that the sons of B. and G. were 
co parceners with their fathers still B. and G. 
were competent as leading mombers of the 
family to give the notice of ejectmont especially 
as the sons with the exception of one wore all 
minors; (3) that the addition of a clause in¬ 
forming tho defendant that if he did not vacate 
the house by the date mentioned he would have 
to pay enhanced rent did not alter tho fact that 
tho notice was a notice to quit; (4) that the 
lease being for eleven months only on the expiry 
of that terra the tenancy became a monthly 
tenancy and tho notice given was therefore 
sufficient and (5> that the defendant 2 having re¬ 
cognized the plaintiffs as bis landlords by paying 
rent to them he was liable for the rent due to 
them. [P 305 C 1. 2] 

Tek Chand —for Appellant. 

Gokul Chand Narang—lor Respon- 
donts. 

Judgment.—A house belonging to 
Diwan Hari Singh was leased by his son 
Diwan Bansi Lai on 20th October 1904 to 
Fakir Said-ud-din defendant 1. for eleven 
months at Rs. 18 a month. Defendant 1 
sublet tho house to Muharram All 
Chishti, defendant 2. On 13th March 
1915 a notice was sent on behalf of I3an9i 
Lai and his brother Gopal Lai to defen¬ 
dant 2, asking him to vacate the house 
by 1st April 1915, and stating that if he 
failed to do so he would be charged rent 
at the rate of Rs. 36 a month. The 
house not being vacated, Bansi Lai and 
Gopal Lai brought the present suit for 
ejectment and arrears of rent. Their 
sons were afterwards added as plaintiffs. 

The first Court held that the notice to 
quit was not a valid notice, that the suit 
was bad for misjoinder of causes of action 
because it included a claim for compensa¬ 
tion for unlawful occupation of the pre- 
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mises after the date mentioned in the 
notice and such a claim could not in addi¬ 
tion to the claim for rent, be joined with 
one for possession of the house and that 
the plaintiffs were not entitled to re¬ 
cover rent from defendant 2 with 
whom there was no privity of contract. 
It accordingly dismissed the suit. Ou 
appeal the District Judge remanded the 
case for decision on the merits holding 
that the notice was valid; that although 
the plaintiffs could not include in one 
suit a claim for ejectment for arrears of 
rent and for enhanced rent after the date 
of the notice the suit was not liable to 
be dismissed on that account and that 
the plaintiffs are entitled to recover rent 
from defendant 2. 

The latter appeals from the order of 
remand. The first contention is that 
the notice sent to the appellant on 13th 
March 1915 ought to have been given by 
all the plaintiffs, a9 it i9 urged that they 
are members of a joint Hindu family and 
became the owners of the house after the 
death of Hari Singh, and as the notice 
was sent by Bansi Lai and Gopal Lai only 
it is not a valid notice. Various rulings 
havo been cited to the effect that where 
there are several joint lessors the lessee 
oan only bo ejected at the instance of all. 
I agree with the learned District Judge 
that the rulings relied upon are not ap¬ 
plicable to the present case since Bansi 
Lai was .the sole lessor. He rnay havo 
given the lease on behalf of his father to 
whom the house belonged but this would 
nob make it necessary for all the members 
of the family to join in giving the notice. 
The true joint Hindu family of the 
Mitakshara is almost unknown in tho 
Punjab [see- HupcJtand v. Basanta Mai 
U)J, and after the death of Hari Singh 
his sons Bansi Lai and Gopal Lai would 
become the owners of the house. Even 
if it be said that the sons of Bansi Lai 
and Gopal Lai were co-parceners with 
their fathers still Bansi Lai and Gopal 
Lai would be competent as tho loading 
members of the family to give tho notice 
°l ejectment especially as the sons are, 
with the exception of one, all minors, 
lbe next contention is that tho notice 
was not a clear notioe to quit as required 
*>y law. I cannot agree with the con¬ 
tention. The notice asks tho appellant 
to vacate by 1st. April 1915. This is 
E Meotly clear and the additi on of a 
(1) [1889] 102 P. R. 1Q89. 
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clause informing the appellant that if he 
did not vacate by the date mentioned he 
would have to pay an enhanced rent does 
not alter the fact that the notice was a 
notice to quit by the 1st April. The 
rulings Bradley v. Atkinson (2) and Shakhi 
Chand v. Ham Chandra Marwari (3), 
cited on behalf of the appellant are not 
in point. 

The third contention is that tho tenancy 
was for periods of eleven months running 
one aftor another and that therefore the 
notice given on 13th March to vacate by 
the 1st April was insufficient. This con¬ 
tention is also wrong. The lease was (or 
eleven months only. On the expiry of 
that term the tenancy became a monthly 
tenancy, in accordance with S. 116, T. P. 
Act. I agree with the learned District 
Judge that the notice given was sufficient 
and that it was a valid notice. Lastly 
it is argued that the claim for rent against 
the appellant is not maintainable be¬ 
cause there was no privity of contract 
between him and the plaintiffs, and 
Abdul Kadir v. Nur-ud-Din (4) is cited 
in support of this argument. But as 
pointed out by the lower appellate Court 
the appellant has himself recognized tho 
plaintiffs as his landlords and has been 
paying them the rent. I agree therefore 
with that Court that the present case is 
distinguishable from the ruling relied 
upon and that tho appellant is liable for 
the rent due to the plaintiffs. Nothing 
has bsen said in support of grounds of 7 
and 8 of appeal. The lower appellate 
Court’s decision is correct and I dismiss 
tho appeal with costs. 

— rc«M?/n«ic. _ Appeal dismissed • 

(2) [1835] 7 All. 5JG. 

3) [1912] 16 I. 0. 90G. 

(1) [1393] 14 P. R. 1899. 
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Shadi Lal and Martineau, JJ. 

Punjab Co-operative Bank, Ltd., In re 
—Petitioners. 

Miso. Original Case No. 7 of 1918, De¬ 
cided on 10th January 1919. 

(a) Companies Act (1913), Ss. 173 and 215 
—Volunlary winding-up—Court has power 
to stay proceedings, 

Tho power to moke an order for tho stay of 
proceedings uudor a volunUry winding-up has 

•"?. S lv . 0 °„ to tUo °° utts *“ by S. 215, road 
witn a. l/o. rp qnr, n m 

(b) Companic. Act (1913), S«. 173 and 215 
-Application for slay of proceeding, in vol¬ 
untary liquidation Court ha. to ,eo whether 



.uh> Lahore in re Punjab 

stay will be conducive or detrimental to com¬ 
mercial morality and to interests of public. 

Jn dealing with an application for stay of pro¬ 
ceedings in voluntary liquidation of a certain 
company the Court has to see whether a stay of 
the proceedings will be ccncucive or detrimental 
to commercial morality and to the interests of 
the public at large: In rc Tclcscritdor Syndicate, 
Ltd. (1903) 2 Ch. 174, Foil: [P*3(6 C 2] 

On an application being mrde for an order 
staying proceedings in regard to the winding-up 
of the Punjab Co-operative Bank which was in 
voluntary liquidation, some share-holders of the 
Bank opposed the application: 

Held: that having regard to the fact that the 
company was in a solvent condition and that the 
resolution for the company to be wound up was 
passed with a view to the Bank being restarted 
after the claims of the creditors had been satisfi¬ 
ed, proceedings should be stayed subject to the 
condition that all share-hclders should be given 
the option of retiring from the compauy or con¬ 
tinuing to belts members. IP 307 C l] 

L. Puri, Gobind Das and S. E. AIu- 
kerji — tor Petitioner. 

Eotu Mai —for Opposite Tarty. 

Order. —This is an application by 
Lala Mulk Raj, one of the liqidators and 
contributories of the Punjab Co-operative 
Bank, Limited, which is in voluntary li¬ 
quidation, for an order to be passed stay¬ 
ing further proceedings in regard to the 
winding-up of the company, and grant¬ 
ing permission to restart business. The 
application sets fourth that although the 
company successfully weathered the bank¬ 
ing crisis that followed the failure of the 
People’s Bank of India in September 
1913, it was eventually obliged to sus¬ 
pend payment after about 75 per cent of 
its deposits had been withdrawn; that at 
an extraordinary general meeting of the 
share-holders held on 11th October 1914 
a resolution was passed that the company 
he wound up voluntarily; that it was also 
resolved that as the Bank had ample re¬ 
sources in its investments and was being 
wound up merely for want of cash the li¬ 
quidators should, with a view to restart¬ 
ing the Bank (after the satisfaction of 
all claims of creditors), place a scheme of 
liquidation before the share-holders; that 
during the pendency of the liquidation 
creditors to the value of some 16 lakhs 
have been paid not only 16 annas in the 
rupee, but interest also in full up to date 
of payment; that the assets of the com¬ 
pany now stand at twice the amount of 
paid up capital owing to accumulation of 
reserves and rests; that at present the 
total amount due to creditors is only 
Rs. 81.000 against which the company 
has in hand a cash balance of Rs. 1.13,000; 
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that the company is both able and will¬ 
ing to pay the remaining creditors in full 
with interest up to date, hut the amount 
has not keen drawn in spite of several re¬ 
quests and reminders; and that at an 
extraordinary general meeting of the 
share-holdeis held on 25th May 1918 re¬ 
solutions were unanimously adopted re¬ 
lieving the old liquidators of their duties 
and appointing in their stead the Direc¬ 
tors of the company as liquidators, with 
a direction to them to take steps to re¬ 
start the Bank. 

Under the English Companies Act the 
Court has power to make an order for the 
stay of proceedings under a voluntary 
winding-up, as has been held in In re 
Steamship “ Titian" Co. (l) and In re 
Schanschieff Electric Battery Syndi¬ 
cate, Ltd. (2), and we are of opinion that 
the same power is given to the Courts in 
India by S. 215, read with S. 173, Act 7 
of 1913, these sections containing provi¬ 
sions identical with the provisions of 
S3. 193 and 144, respectively of the Eng¬ 
lish Companios(Consolidation) Actof 1908. 
We have to consider whether it would 
be proper to make the order prayed for. 
The principles to be followed in dealing 
with such applications are laid down in 
In re Telescriptor Syndicate, Ltd. (3). 
The Court has to see whether a stay of 
the proceedings will he conducive or de¬ 
trimental to commercial morality and to 
the interests of the public at largo. In 
the cases reported as In re Steamship 
"Titian" Co. (l) and In re Schanschieff 
Electric Battery Syndicate, Ltd. (2), 
cited above, there was no opposition to 
the application. In the case of In re 
South Barrule Slate Quarry Co. (4J, 
there was one dissentient, and he was 
given the option of retiriug from the 
company, the petitioner to pay him the 
value of his shares in the event of his 
electing to retire. In re Steamship Chig- 
well Go., Ltd. (5) was case in which a 
company had gone into voluntary liqui¬ 
dation with a view to the formation of 
another company. The latter company 
was however not formed and it was. ac¬ 
cordingly proposed to stay the winding- 
up proceedings and resume the business 
of the company.___ 

"(1) [18981 W. N. 17. 

(2) [1888] W. N. 1GG. 

(3) [19031 2 Ch. 174. 

(4) [18691 3 Eq. 688. 

(6) [1898] 4 T. L. R. 309. 
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Beli Ram v. Umarbakiish (Shah Din, J.) 


There were three dissentients. The 
Court passed an order similar to that 
passed in In re South Barrule Slate 
Quarry Co. (4). In the present case one 
of the shareholders, Pandit Kotu Mai, 
lias appeared before the Court and op¬ 
posed the application. Many other share¬ 
holders have also sent applications by 
post, in which they object to the stay of 
the windiDg-up prcceediDfeSand to the re¬ 
starting of business by the Bank. Kotu 
Mai has tiled an atlidavit making allega¬ 
tions as to the working of the company 
and the conduct of the liquidators, and 
the petitioner has filed a counter-affida¬ 
vit replying to the allegations in detail. 
We may note that the matters stated in 
para. 19, counter-affidavit are irrelevant. 
We express no opinion as to the correct¬ 
ness or incorrectness of the allegations 
made by Kotu Mai, and are not in a posi¬ 
tion to form an opinion without an in¬ 
quiry into the affairs of the Bank. Kotu 
Mai asks in his affidavit that an inquiry 
may be made, but such an inquiry, which 
might have been practicable if the liqui¬ 
dation had been an official one, would be 
i matter of groat difficulty where the liqui¬ 
dation has been voluntary. Having re¬ 
gard to the facts that the company is 
apparently in a solvent condition,, and 
that the resolution of 11th October 1914 
for the company to bo wound up was 
passed with a view to the Bank being re- 
started, after the claims of creditors had 
been satisfied, we think that the application 
should be granted, but as the dissentient 
share.holders cannot bo compelled to con¬ 
tinue as members they must bo given the 
option of retiring, as was done in the case 
of 7n re South Barrule Slate Quarry Co. 
(4). The difficulty will be, as the liqui¬ 
dation has not been conducted by the 
Coart, to determine the values of the in¬ 
terests of shareholders electing to retire, 
and counsel have not been able to sug¬ 
gest how this is to be done. 

The only possible method appears to 
be to divide the net assot9 of tho com¬ 
pany (which will be the face value of tho 
assets minus the amount of the debts to 
be paid) by the paid up capital, and mul¬ 
tiply by tho amount paid by the share¬ 
holder in respect of his shares. This 
appears to bo a fair method. The peti¬ 
tioner states that the debts to be recover¬ 
ed are all fully secured and that the 
debtors are men of substance, so that no 
allowance has to be made for bad debts. 


Although all the assets cannot bo reali¬ 
sed at once, the debtors will have to pay 
interest for the period during which the 
debts remain unpaid. It will bo neces¬ 
sary to inquire from all the share holders 
whether they elect to remain or to re¬ 
tire, as the shareholders live in different 
places and there may be dissentients be¬ 
sides those from whom letters objecting 
to the stay of the winding-up proceed¬ 
ings had been received. Wegrant the ap¬ 
plication for stay of the proceedings re¬ 
lating to the winding-up of the company, 
subject to the condition that all the 
share-holders are given the option of re¬ 
tiring from the company or continuing 
to bo members. Each share holder indi¬ 
vidually must be asked by letter which 
alternative he will choose, and he must 
make his election in writing. Those who 
elect to retire may do so on receiving the 
values of their interests in the company 
ascertained in tho manner indicated 
above. Their claims should bo satisfied 
within six months, and after they have 
been satisfied the company may resume 
business. 

R.M./r.k. Application granted . 
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Shah Din, J. 

Beli Ram and another—Plaintiffs — 
Appellants. 


Umarbakhsh and others —Defendants- 
Respondents. 

Second Appeal No. 867 of 1917 De 
eidedon 25th April 1918, from rlecre, 
of br. Sub-Judge, Gujranwala, D/- 27tl 
November 1916. 

Custom (Punjab) - Village community- 
Hou.e ln abad. occupied by kamin — Col 
tt* # aFe to succeed. 

ia», n 1 e V h V Tdinn I y vn,ttge custom * near col 
™ 1 -° “ kamin Is entitled to retail 

possession of a houso in tho village nhadi whiol 
was occupied by the deceased. IP 303 0 1 
Kharak Singh— for Appellants. 
Taj.ud.di7i— f or Respondents. 
Judgment —I have not thought il 
necessary to oall upon the oounsel for tht 
respondents to this oase. as after hoarim 
the appellants pleader I think that th 
decree passed by the Senior Suhordinatt 

h, nS' G ,rt \ n ' va,a - ' v hich is under appea 
is correct and must be maintained. Th ( 

Senior Subordinate Judge has held or 

the authority of a recent‘deoTeionof’tr 

am 

(1) [191G] 85 I. C. 291.- 
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that the respondent Umar Bakhsh, being 
* near collateral of Ahmad Din, deceased” 
who had been in possession of the house 
in dispute as a kamin under the appel¬ 
lants, is entitled to retain possession of 
the same under the ordinary village 
custom applicable to such cases. Ahmad 
P in left a widow Mt. Budhi, who resided 
in the house for about a year and then 
abandoned it. It is argued that there is 
no definite finding by the Senior Sub¬ 
ordinate Judge that Mt. Budhi hal 
abandoned the house as held by the 
Munsif. But on tboappellants’ own show¬ 
ing Mt. Budhi has left the house, for 
otherwise they hal no right to bring the 
present suit for possession, and it is clear 
that the fact of the abandonment of the 
house by Mt. Budhi was not disputed be¬ 
fore the Subordinate Judge. It is next 
argued that since Umar Bakhsh is not a 
near collateral of Ahmad Din. he has no 
right to succeed to the house in suit. 
But admittedly Umar Bakhsh is uncle of 
Ahmad Din, and as such ho is his near 
collateral. This argument is untenable 
on tho face of it and hardly deserves re¬ 
futation. It is further contended that 
the appellants are not ordinary agri¬ 
cultural proprietors in the village who 
gayo a site in the abadi to a kamin to 
build upon under circumstances which 
would entitle the kamin an d hi9 collaterals 
to have a right cf resi lenco in the house. 
But this point was not taken in the lower 
Courts and no issue was framed regarding 
it. I cannot therefore allow it to bo 
raised at this 9tage of the proceedings. 
Lastly, it is urged that since the respon¬ 
dents pleaded that they wore full owners 
of the house and not village kamins 
having only a right of residence therein 
in succession to Ahmad Din, the Senior 
Subordinate Judge, having found that the 
respondents’ alleged ownership was not 
established, should have (decreed the 
appellants’ claim. But as pointed out 
by the Subordinate Judge, the plea of 
permanent right of residence could he 
raised in the alternative by the respond¬ 
ents and was so raised by them; and upon 
that point, the finding being in their 
favour, the suit of the appellants was 
rightly dismissed. The appeal fails and 
is dismissed with costs. 

R.M./a.K. Appeal dismissed . 
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Broadway, J. 

Rahman and 'others— Plaintiffs—Peti¬ 
tioners. 

v. 

Mt. Ganeshi Defendant — Opposite 
Party. 

Civil Rovn. Petn. No. 597 of 1918, De¬ 
cided on 28th January 1919, against order 
of Senior. Sub.Judge, First Class, Jul- 
lundur D/- 22nd June 1918 

Civil P. C. (1908), S. 115- High Court may 
intertere in exceptional cases in order to 
ovoid irreparable damage or for other 
pressing cause. 

As a general rale it is ouiy ia cases in which 
no appeal lies that the High Court will inter¬ 
fere on.the revision side although in exceptional 
cases it miv coasiior it nectary to interfere iu 
order to avoid irreparable damage or for somo 
other pressing cause : 11 I. C. 840, Foil. 

Several plaintills jointly brought a suit against 
the defendants for declaration of a certain right. 
On the objection of the defendants the Court 
returned the plaint .for amendment directing tho 
plaintiff -to hriog separate suits. The plaintiffs 
therefore idled a petition of revision in tho Chief 
Court: 

H['Id : ( 1 ) that iuasmuch as tho plaintiffs were 
not joint owners of the land in connexion with 
which they sought a declaration and inasmuch 
as they based their cause of action primarily on 
the action taken iu connexion with their rights 
by the defendants, the order complained of could 
not be said to be improper or pas s ed in an im¬ 
proper use of the discrctiouary powers of the 
Court; 

(2) that there was no sufficient causo for tho 
exercise of tho Court’s power of revision as no 
irreparable damage was likely to bo caused to tho 
plaintifTs by the order in questiou. [P 309 C 1] 

Jagan Noth —for Petitioners. 

Tek Chand —for Opposite Party 

Judgment. — Somo eighty persons 
joined together to institute a case against 
somo thirty-two defendants, all but five 
of whom were merely pro forma defen¬ 
dants. The suit was for a declaration of 
certain rights that the plaintiffs olaimod 
to possess jointly with the pro forma de¬ 
fendants. Tho five contesting defendants 
raised an objection to the offect that 
the plaintiffs should be directed to bring 
separate suits as they had boon wrongly 
joinod. The learned Subordinate Judge 
held that this objection was valid P.nd 
has directed the plaintiffs to bring 
separate suits if they wished. Against 
this order the original plaintiffs have 
preferred this revision through Mr. Jagan 
Nath and I have 'heard Mr Tek Chand 
for the contesting defendants. 

In Bibi Chando v. Jowala Pershad ( l) 
it wa s held by a j)ivis ion Bench of this 
(1) [1011] 11 I- C. 840, 
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1919 Mt. Khairan v. Alliance Bank (Sbadi Lai, J.) 


Coart that as a general rule it is only in 
cases in which no appeal lies that this 
Court would interfere on the revision 
side although in exceptional cases it ruay 
consider it D6ces$ary to interfere in order 
to avoid irreparable damage or for some 
other pressing cause. Mr. Tek Chand 
has drawn my attention to this decision 
and has contended that it is open to the 
plaintiffs to disobey the order of tho 
Court, which naturally would result in 
the rejection of their plaint when thoy 
can get tho matter decided in a regular 


appeal. He also contended that there 
was nothing exceptional in this case 
which would justify this Court interfer¬ 
ing with aD interlocutory order of this 
nature on the revision side. Mr. Jagan 
Nath has drawn my attention to Ram- 
endra Nalh Ray v. Brojendra Nath Dass 
(2), Girijanath Ray v. Surendra Nath 
Ray (3), Lai Chand v. Mt. Manohri (4), 
Mahadeo v. Nago (5) and Alah Bakhsh v. 
Sadiq Ali (6) and has centenlel that in 
many cases several plaintiffs have been 
allowed to join in bringing a suit. There 
is no necessity to discuss the various 
rulings cited by Mr. Jagan Nath, as no 
doubt instances occur which justify such 
a joinder of parties a9 is referred to in 
the said rulings. In tho present case the 
plaintiffs are not joint owners of tho land 
iu connexion with which they seek a 
declaration of certain rights. Thoy base 
their cause of action primarily on the 
action taken in connexion with these 
rights by fcVi3 contesting defendants; and 
in these circumstances I am not prepared 
to hold that the order complained of was 
improper or passed in an improper 
use of the discretionary powers of the 
Court. The plaintiffs, if they have suffi¬ 
cient confidence in their contention are 
at liberty to disobey the order of tho 
Court ani thus obtain a right of appeal; 
and I.am uuable to see any good cause for 
the exercise by me of my powers on tho 
revision side a9 I can see no pressing 
cause to do so, nor am I able to see that 
any irreparable damage is likely to bo 
caused to tho plaintiff by tho order iu 
question. I accordingly dismiss this 
petition with costs. 

R.M./r.k. _ Petition dismissed, 

(2) 11017] 45 Oal. lll=4lXc79T4T- 

(3) [1912 1G I. C. 84. 

(41 11918] 59 P. R. 1918=44 I. C. 619. 

(5) [1911] 7 N. L. R. 130=12 I. 0. 857. 

(G) [1903] 33 P. R. 1903. * 
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Shadi Lal, J. 

Mt. Khairan — Judgment-Deb tor 
Appellant. 

v. 

Alliance Bank of Simla, Ltd . and 
another —Auction-Purchasers — Respon¬ 
dents. 

Misc. Second Appeal No. 2377 of 191S, 
Decided on 2Sth January 1919, from 
order of District Judge, Ambala, D/- 
27th Mav 1918. 

Civil P.'C. (1908), O. 21, Rr. 84, 89 and 92 

(2)—Sale becomes complete when officer con' 
ducting sale accepts bid and deposit of 25 per 
cent, is made — 30 days prescribed by R. 92 
are therefore to be counted from d~te of 
deposit. 

A sqle of immovablo property in execution of 
a decree is not compieto until tho odiccr con¬ 
ducting the salo has accepted tho fiual bid and 
tho purchaser has paid the deposit required by 

O. 21, R. 84. The terminus a quo for the period 
of 30 days provided by R b 92 (2). O. 21 must 
thoreforo bo deemed to be the date of tho deposit: 

95 AIL 65, Foil ; 1 I. C. 12, Piss. from. 

Where thorofore certain property was knocked 
down to the highest biddor on 27th July 1917 
but the doposit of 25 per cent, on tho amount 
of the purchase-money was not made until 1st 
August 1917, and tho judgment-debtor applied 
to have the sale set aside and made tho required 
deposit under 11. 89, O. 21, on 30th August: 

Held: that tho application picsentcd by the 
judgmont-dobtor was withiu time. [P 310 C 1] 

Tek Chand —for Appellant. 

Dharm Chand —for Respondents. 

Judgment. —Tho application made by 
the judgment-debtor under O. 21, R. 89, 
wa9 dismissed by the Court of first in¬ 
stance a9 barred hy limitation, and that 
order has been confirmed by tho District 
Judge. It is perfectly clear that no 
second appeal lies from an order passed 
by a Court of appeal under O. 43, Civil 

P. C., and the only question is whether 
there is any adequate ground for inter¬ 
ference on revision. Now, the relevant . 
facts are as follows. The property was 
knocked down to the highest biddor on 
27th July 1917, but the deposit of 25 per 
cent, on tho amount of the purchase 
money was not made until 1st August 
1917. It is common ground that the 
judgment.debtor made tho deposit re¬ 
quired by R.. 89 on 30th August 1917, 
and the question whether that deposit was 
within time depends upon tho date which 
is to be taken as the terminus a quo. 

Now, R. 92 (2) lays down that the 
deposit required by R. 89 must he made 
within thirty days from tho date of sale; 
and the point for determination is what 
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is the meaning of the words " the date 
of sale. Neither of the Courts below 
has attempted to deal with this matter, 
an 1 iu view of an absence of finding on 
the question, I consider that the Court 
of revision must settle the question. A 
perusal of R. 84 shows that on every 
s-ile of immovable property the person 
declared to be the purchaser is required 
to pay immediately after the declaration 
a sum of money equal to twenty.five 
per cent, of the purchase-money, and 
that in default of such payment the pro¬ 
perty must bo resold forthwith. It 
seem3 to me that a sale of immovable 
(property in execution of a decree is not 
complete until the officer conducting the 
sale has accepted the final bid and the 
purchaser has paid the deposit required 
by the aforesaid R. 84. The terminus a 
quo for the period of 30 days must there¬ 
fore be deemed to be the date of the 
loposit, vide jSIunshi Lai v. Ram 
Narain (l). The judgment of the Single 
Bench in Atma Singh v. Duni Chand (2), 
which lays down that a sale is not com¬ 
plete until the entire purchase-money 
has been paid, goes too far, and I am not 
prepare] to accept that view of the law. 
But the dictum that a sale, in respect of 
which twenty five per cent, has not been 
deposited, is not a complete sale appears 
to be perfectly correct and may bo cited 
in favour of the contention of the pre¬ 
sent ju Igment-debtor. Accordingly I 
hold tha5 the application, under O. 21, 
R. 89, presented by the judgment-debtor 
|was within time, and sotting aside the 
orders of the lower Courts I romit the 
case to the Subordinate Judge for deci¬ 
sion on other matters arising in connec¬ 
tion with that application. I direct the 
parties to bear their own costs in this 
Court. 

R.M./rk. _ Case remitted. 

(1) [1918] 35 All. 05=17 I. C. 783. 

(2) [1909] 1 I. C. 12. 
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Broadway, J. 

Basheshar Nath —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 892 of 1918, De¬ 
cided on 7th November 1918, from order 
of Sessions Judge, Karnal, D/- 8th June 
1918. 


Emperor (Broadway, J.) 

Criminal P. C. (1898), S. 195 — 
without naming person to whom it is 
is invalid. 


1919 

Sanction 

accorded 


. — UIJJIIS to specifr 

the person, either by came or by office to whom 
sanction is accorded is bad in law, and conse¬ 
quently a trial held under such sanction is in- 
, [P 311 Cl] 

Jagru Nath —for Petitioner. 


Judgment. The facts of the case out 
of which this petition for revision has 
arisen are detailed in the judgment of 
the learned Sessions Judge and need not 
be recapitulated here at length. Briefly 
on 14th January 1918 the District Magis¬ 
trate of Karnal visited the petroleum 
store of the petitioner, Basheshar Nath. 
The petitioner is a manager of a firm 
styled “Gantam Brothers.” Agents of 
the Standard Oil Company. The peti¬ 
tioner hal been granted a license under 
the Indian Petroleum Act on d9th Feb- 
uary 1916. This license had been re¬ 
newed for 1917, and again renewed on 
4th January 1919 for the year ending 
31st December 1918. When the original 
license in 1916 had been applied for, the 
petitioner had in para. 6 of his applica¬ 
tion stated that the premises where the 
petroleum would he stored fulfilled the 
requirements of the license in Form A, 
one of the conditions of which is that 
either the doorways and other opening* 
of the storage shed shall be built up to 
a height of two feet above the level of 
the road or strest, or the floor gunk to 
a depth of two feet below the level of 
the road or street in order to prevent 
any chance of the petroleum flowing out 
of the building into the road or street. 
As stated above, the District Magistrate 
visited the storage shed on 14th January 
1918, and after his visit recordei a note 
or order to the effect that the * premises 
had been found not to comply with con¬ 
dition three of the license. The license 
was accordingly cancelled and the note 
or order proceeds: ” I find that Bashe¬ 
shar Nath in his petition of 11th Febru¬ 
ary 1916 said 


“ The petitioner's shop i9 situate in Chura 
Bazar, Karnal, and the said premises fulfil tho 
conditions prescribed by Form A. Tho Deputy 
Commissioner accepted this declaration as evi¬ 
dence of tho conformity of tho shop to tho 
condition? and on the strength of it ho gavo 
Basheshar Nath his license. This declaration 
was however false and Basheshar Nath Com¬ 
mitted an offence under S. 199, I. P. C. I direct 
that ho bo trioi by Nawad CJmar Daraz All 
Khan."* 
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The petitioner moved the Sessions 
Judge, asking that the proceedings should 
be quashed as nob being in conformity 
with law. On 26th February 1918 the 
learned Sessions Judge came to the con¬ 
clusion that S. 199, I. P. C , did not 
apply but expressed his opinion that the 
oase would be more appropriately covered 
by S. 182, I. P. O. He thereupon re¬ 
manded the cft9e to the District Magis¬ 
trate, asking him to pa9ssuch fresh orders 
as he might think fit The District 
Magistrate then recorded the following 
order: , 

“ I am quite indifferent whether the case la 
under S. 1S2 or S. 199. It appears to bo for the 
Magistrate to decide which section applies. I 
give sanction under S. 195 (b) to his prosecution 
under S. 182 or S. 199 or any other section ap¬ 
plicable to the facts.** 

The petitioner was then triel by 
Muhammad Umar Daraz Ali Khan, 
Honorary Magistrate, and convicted of an 
offence under S. 182, I. P. 0., and sen¬ 
tenced to pay a fine of Rs. 100, or in de¬ 
fault to undergo three months' rigorous 
imprisonment. Against his conviction 
and sentence he appealed to the learned 
Sessions Judge, who maintained the con¬ 
viction but reduced the fine to Rs. 25 
only. 

Before mo it has been contended 
that the proceedings are bad for want 
of proper legal sanction or complaint. 
There can be no doubt that the trial was 
not commenced on a complaint. The 
learned District Magistrate himself came 
to the conclusion that the premises U9ed 
by the petitioner did nob comply with 
the provisions of his license and directed 
the trial to proceed on a charge under 
8. 199, I. P. G. The loarned District 
Magistrate appears to mo to have been 
exercising his exeoativo functions when 
he inspeoted the promises and therefore 
he cannot be regarded as having acted 
under S. 476, Criminal P. 0. Later, 
when , the learned Sessions Judge re¬ 
manded the oase to him, he proceeded 
to accord sanction to the pro9eontion of 
the petitioner under S. 195 (l) (b), Cri¬ 
minal P. 0. No person was specified 
either by name or by office to whom the 
sanction was accorded, and the sanction 
was therefore bad in law. In this view 
I am supported by Aima Ram v. Emperor 
( l) and Queen-Empress v. Rachappa (2), 
* (11 [1901] 28 P. R. 1901 Or. . 

(2) 11889] 18 Bom. 109. 
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as well as by Indar Bhan v. Emperor 
(3) and Ladha Singh v. Emperor (4). 
The whole trial therefore is bad and I 
accordingly set aside the conviction and 
sentence. If further proceedings are con¬ 
sidered necessary, the learned District 
Magistrate will be at liberty to commence 
them in accordance with law. 

R.M./R.K. Petition accepted 

(3) f 1905) 30 P. R.T905 Cr. 

(4) [1915] 13 P. R. 1915 Cr.=23 I. C. 107. 
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Broadway, J. 

Sher Khan —Plaintiff—Appellant. 

v. 

Alaf Khan and another — Defendants 
—Respondents. 

First Appeal No. 2204 of 1918, Decided 
on 10th February 1919, from decree of 
Dist. Judge, Attook, D/-21st July 1913. 

(a) Custom (Punjab)—Alienation—Suit for 
declaration that sale should notaffect plain¬ 
tiff’s reversionary right — Plaintiff present 
at time of registration of deed and well 
aware of fact of sale—Suit by plaintiff held 
not maintainable on account of acquies¬ 
cence. 

Iu a suit for a ‘declaration that the salo of a 
certain laud shall not affect tho plaintiffs rever¬ 
sionary rights after the death of tho vondor it 
appearod that tho plaintiff who wa9 tho vendor’s 
son aud was woll aware of the fact of tho salo 
objected to tho salo a day or two boforo tho 
execution of tho sale-deed but was actually pre¬ 
sent and accotnpauiod his father whon tho doocl 
was rogi9torod did not take any aotion for olovon 
years: 

Held; that tho plaintiff's conduct showed 
that he had acquiosced in tho salo and could 
not now attack it. [P 813 0 1] 

(b) Custom (Punjab)—Alienation — Power 
of —Pathans of Attock Tahsil, 

Obiter —Pathaqs of tho Attock Tahsil havo an 
unrestrictol powor of allonation qua thoir pro- 
porty whether ancestral or solf-acquired. 

[P 812 0 2] 

Ii. Obbard —for Appellant. 

Sheo Narain and Qhulam Rasul —for 
Respondents. 

Judgment. —The facts of this oase are 
as follows: Plaintiff Sher Khan instituted 
a suit on 10th May 1913 against Alaf 
Khan, his father and Fazl Ilahi, asking 
for a declaration that a sale effected by 
Alaf Khan in favour of Fazl Ilahi on 1st 
May 1909 would not affect his -rights on 
the death of Alaf Khan. It was alleged 
that according to the ou9tom prevalent 
amongst Pathans of the Attook Tahsil, 
Alaf Khan had no unrestricted power to 
alienate anoestral land and further that 
the sale being without neoe99ity and 
consideration was void so far as plain- 
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tirt s rights were concerned. As was to 
be expected Alaf Khan did not defend 
the suit. Tazl Ila.lii however contested 
trhe claim and urged that Alaf Khan’s 
powers of alienation were unrestricted 
and that the sale was for necessity and 
full consideration passed. He further 
alleged that the plaintiff had acquiesced 
in the sale and therefore was not en¬ 
titled in any event to the relief prayed 
for. It was admitted that the property 
was ancestral. 

The followiug issues were framed: (l) 
Was the sale in dispute made for con¬ 
sideration and necessity? (2) Has the 
vendor, Alaf Khan, a Pathan of Waisa 
unrestricted power of alienation (i. e., as 
to ancestral property) according to cus¬ 
tom? (3) Has plaintiff acquiesced in the 
sale in dispute? (4) To what relief is 
plaintiff entitled? The trial Court on 
issue 1 hold that full consideration had 
passed and that necessity had been estab-' 
lished qua a sum of Rs. 2,372, but that 
there was no evidence as to necessity for 
the balance of Rs. 17,23. As to issuo 2 it 
was hold that Alaf Khan had by custom 
an unrestricted right to sell the property 
although ancestral. The conclusion arriv¬ 
ed at on issue 3 was that the plaintiff 
had acquiesced in the sale and was not 
therefore entitle! to any relief. His 
suit was accordingly dismissed. 

The plaintiff thereupon preferred an 
appeal to the District Judge of the At- 
tock District who upheld the Endings of 
the trial Court. The plaintiff thereupon 
preferred a second appeal to this Court 
challenging the jurisdiction of the Dis¬ 
trict Judge of the Attock District to 
hear the appeal. This appeal was ac¬ 
cepted on 30th May 1918 by a Division 
Bench of this Court of which I was a 
member, it being held that having regard 
to Mexigent v. Sutlej Flour Mills Feroze - 
pore (1), the appeal lay to this Court. 
The appeal was accordingly registered as 
a first appeal in thi9 Court aud has been 
hoard by me in due course. 

On behalf of the plaintiff-appellant I 
have heard Mr. Obbard, while Mr. Sheo 
Narain addressed mo on behalf of the 
respondent Fazal Ilahi. Mr. Obbard did 
not attempt to attack the findings as to 
necessity. Mr. Sheo Narain however 
referred me to the evidence of the Sadr 
Qanungo-who had drawn up a list show¬ 
ing the v ariou s tran sac tions entered into 
7l) [1916] 30 P. R. 1015=27 I. G. 625. 


by Alaf Khan, father of the appellant 
between 1902 and 1905, and urged that 
these transactions indicated that the 
appellant’s father was not a spendthrift 
hut a shrewd man of business who had 
been buying and selling property to ad¬ 
vantage. It was further contended that 
necessity should be presumed in regard 
to the^ balance of the money, namely 
Rs 1,729 and it was urged that this pre- 
sumption was all the more necessary in 
that the plaintiff-appellant had delayed 
bringing his suit for a • period of eleven 
years. I consider there is some force 
in His and indeed Mr. Obbard aid not 
attempt to refute Mr. Sheo Narain 8 
contention. Counsel for the appellant 
addressed mo at length in connection 
with the findings as to custom and as to 
acquiescence. My attention was drawn 
to Civil Appeal No. 78 of 1914, decided 
by a single Bench of this Court on 10th 
February 1915, in which it was held 
that the custom contended for by the 
respondent had not been established. On 
the other hand Mr. Shoo Narain referred 
me to Second Appeal No. 22G8 of 1916 
and Second Appeal No. 1968 of 1918, 
both cases from this district in which 
the Courts below had held that Pathans 
of this part of the country had unrestric¬ 
ted right to alienate their property by 
custom. Further Mr. Sheo Narain re¬ 
ferred mo to Akbar Khan v. Khan 
Bahadur (2), in which it was held by 
LeRossignoI, J., that amongst Pathans of 
Mornanpur there is an unrestricted power 
of alienation of property and that among 
them the agnatic theory has no force. 

Mornanpur is said to be a village in 
the same Tahsil as Waisa and only a few 
miles distant from it. This decision 
therefore is of peculiar value in the pre¬ 
sent instance and for this reason I am 
inclined to the view that Pathans of this 
ilaqa have an unrestricted power of alien¬ 
ation qua all their property ancestral 
as well a9 self-acquired. It is not how¬ 
ever necessary for mo to decide thi3 de¬ 
finitely in the present case inasmuch as 
I am of opinion that the suit must fail 
on the ground of acquiescence. As has 
been stated above the sale was effected 
on 1st May 1902. There is ample evi¬ 
dence on the record -to show that the 
plaintiff was well aware of the fact of 
this sale. Indeed Karam Cband Patwari, 
plaintiffs own witness, states that the 
(2) [1916] GO P. R. 1916=35 I. 0. 3357“ 
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plaintiff objected to the sale of his an¬ 
cestral property when his father took 
the fard a day or two before the sale- 
deed wa9 actually executed. The plain¬ 
tiff was then about 25 or 28 years of age 
and it is a little difficult therefore to 
understand why he did not take immedi¬ 
ate action to safeguard his rights if as a 
matter of fact he had not acquiesced in 
the transaction. In adJition there is 
the evidence of persons who attested 
fchodeed as well as of the scribe which 
is to the effect that the plaintiff was 
actually present and accompanied his 
father when the deed was registered. I 
have examined this evidence and can see 
no reason to differ from the view taken 
;o( it by the trial Court. This evidence 
coupled with the fact that the plaintiff 
took no action for eleven years is to my 
mind the strongest possible indication 
that ho had acquiesced in tho sale when 
it was effected. It seems to me that tho 
plaintiff has been influenced by the rise 
in the price of land of late years and has 
brought this suit speculatively in the 
hope of gaining an advantage. I find 
that tho plaintiff acquiesced in the salo 
and cannot now attack it. I accordingly 
dismiss the appeal with costs. 

R.M./R.K. Appeal dismissed . 

A. I. R. 1919 Lahore 313 (1) 

LeRossignol, J. 

Municipal Committee , Rohtak —Defen¬ 
dants—Appellants. 

v. 

Karimuddin —Plaintiff— Respondent. 
Second Appeal No. 1615 of 1917, Deci¬ 
ded on 14th May 1918, from decree of 
Dist. Judge, Karnal, D/- 22nd February 
1917. 

Punjab Municipal Act (3 of 1911), S. 121 — 
Civil Court it not competent to interfere 
with order under S. 121. 

A civil Court h\s no jurisdiction to interfere 
with a Municipal Committoa’s order under S. 121 
in the absence of a /lading that tho action of tho 
Committee is wanton or without any jurisdiction 
or ia tainted by mtla fidc3. [P 313 c 1] 

Moti Sagar —for Appellant. 
Faz-li.Hussiin —for Respondent. 
Judgment. —In ray opinion the Courts, 
in the absence of a finding that tboaotion 
of the Municipal Committee was wanton 
or without any justification or was tainted 
by mala fides, have no jurisdiction to in¬ 
terfere with the Committee’s order under 
3. 121. They have no rfeht whatever to 
merely substitute their judgment as to 
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the noxious character of a trade for that 
of the Committee. 

It is notorious that the neighbourhood 
of a skin dyeing factory is pervaded with 
anuoying smells and the opinion of one 
expert in such matters outweighs that of 
any number of the common people. 

I accept the appeal and dismiss the 
suit with costs throughout. 

R.M./R.K. Appeal accepted . 

A I R. 1919 Lahore 313 (2) 

Broadway and Abdur Raoof, JJ. 

Pindi Dayal and others —Defendants 
—Appellants. 

v. 

Kishun Kunwzr and another —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 1334 of 1915, Deci¬ 
ded ou 3rd May 1919, from decree of 
Ad-11. Dist. Judge, Delhi, D/-30th March 
1915. 

Civil P. C (1908), O. 23. R. 1 — Order per¬ 
mitting plaintiff to withdraw suit is not 
appealable. 

An order passed under O. 23, R. 1, permitting 
the pluintifl to withdraw his suit, dees not coino 
under the definition of “decree" as given in 
Cl. (2). S. 2, nor is it included ia tho list of ap- 
pealablo orders giveu in O. 43, R. 1, aud i6 conse¬ 
quently not appealable. tP 314 C 1, 2] 

Lala Moli Sagar —for Appellants. 
Pandit Sheo Narayan —for Respon¬ 
dents. 

Judgment.—Tho facts out of which 
this appeal has arisen are the following : 
Pindi Dayal and Deoki Naudan, defen¬ 
dants 1 and 2, executed a mortgage on 
13th February 1905 in favour of the plain¬ 
tiff, Manohar Lai. Piaro Lai and Madho 
Ram, defendants 3 and 4, stood sureties 
for the mortgage debt. It appears that 
the plaintiff brought a suit about 4 years 
ago for the recovery of interest which 
had fallen due, but failed to include in 
that suit a claim for the principal which 
had become payable undor the terms of 
the mortgage. The suit was decreed. 
The present suit ho has brought for the 
recovery of tho principal against the 
mortgagors and the sureties. 

In the plaint it is stated that the 
plaintiff is in possession of the mortgaged 
property and that when he instituted the 
suit for interest tho period of the mort¬ 
gage had been extended by mutual con¬ 
sent by two years. Tho suit was con¬ 
tested by tho principal defendants upon 
several grounds. Two of the pleas set 
up in the defenoo wore that the suit wa& 
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barred by 0. 2, R 2, Civil P. C., and that 
the allegation as to the extension of the 
period of mortgage by two years was 
without foundation. Defendants 3 and 4 
resisted the suit on the plea that the 
plaintiff, by his own act having lost his 
remedy against their principals, was not 
entitled to sue thorn as sureties. The 
Court of first instance sustained these 
pleas and having come to the conclusion 
that the claim was barred by O. 2, R. 2, 
held that the suit was not maintainable 
either against the principals or their 
sureties. The claim was therefore dis¬ 
missed against both sets of defendants. 
An appeal was preferred by the plaintiff 
in the lower appellate Court impugning 
the findings of the Court of first instance. 
The tenth ground in the memorandum of 
appeal filed in the lower appellate Court 
was taken as an alternative plea and ran 
thus : 

‘ Should the Court consider that the plaintiff 
is not entitled to a decree and his remedy by a 
suit for money is barred, it U submitted that the 
plaintiff be allowed to withdraw with liberty to 
enforce any other remedies he may in law pos¬ 
sess. e.g , for rent, etc., on the basisof defendants' 
lease in plaintiff s favour.” 

On the appeal coming on for hearing 
the learned Judge of the Court below gave 
effect to the last plea and granted the 
prayer for the permission to withdraw 
the suit. lie held that the money claimed 
was, undoubtedly, due to the plaintiff 
and that the defendants in consequence 
of the dismissal of his suit might raise 
difficulties as to the plaintiff’s right to 
continue in possession. Iu his opinion, 
the case was eminently one in which 
permission to withdraw should have been 
allowed. An order was consequently 
passed allowing the plaintiff to withdraw 
the suit with liberty to sue against the 
principal defendants Pindi Dayal and 
Deoki Nandan. 

Against this order the present appeal 
was filed by the defendants in this Court 
and was admitted to a Division Bench on 
7th July 1915. On the appeal coming on 
for hearing before us a preliminary objec¬ 
tion to its hearing was raised by Pandit 
Sheo Narain, the counsel for the plaintiff- 
respondent. Ho contended that the order 
appealed against was passed under O. 23. 
R 1, and as such was not appealable 
under the Code. It does not come under 
the definition of “decree” as given in 
01. (2), S. 2, Civil P. C., nor is it includod 
in the list of appealable orders given in 


O. 43, R. 1. Rai Sahib Moti Sagar franklyr 
admitted the force of the objection, but! 
he asked U3 to treat his memorandum of 
appeal as a petition for revision and set 
aside the order of the lower appellate 
Court. This, having regard to the'facts 
of this case, we declined to do. It is 
doubtful whether an order passed by a 
Court in the exercise of its discretion 
under O. 23, R. 1, can be revised by a 
High Court under S. 115 of the Code. It 
is not however necessary to express any 
definite opinion on this point in this case. 
The appellant ha9 chosen to file an appeal 
and all that we have to decide is whether 
an appeal lies. It is clear, as admitted 
by Rai Sahib Moti Sagar himself, that an 
appeal does not lie. Wo therefore dis¬ 
miss it with costs and refuse to accede to 
the prayer of Rai Sahib Moti Sagar to 
convert it into a revision. 

R.M./R K. Appeal dismissed . 
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Rattigan, C. J. and Abdul Raoof, J. 

Mahomed Ibrahim —Plaintiff—Appel¬ 
lant. 


v. 

Allah Bakhsh and others —Defendants 
—Respondents. 

First Appeal No. 2655 of 1917, Decided 
on 28th April 1919, from decree of Senior 
Sub-Judge, Gujranwala, D/- 28th August 


917 

* (a) Civil P. C. (1908), O. 32, R 7. Sch. 2. 

ara. 1 — Application of guardian of minor 
nder Sch. 2, Para 1, come* within purview 
f O. 32, R. 7—Leave of the Court must be 
xpressly obtained and recorded. 

An application of tho guardian or next friend 
f a minor under Sch. 2, para. 1, comes within 
lie purview of O. 82, R. 7, of tho Code, and, 
ulcss the leave of the Court is expressly obtained 
nd recorded, the application will bavo the same 
ffect and bo open to the samo objections as 
ould any other agreement or compromise on- 
>rcd into by such guardian or next friend with 
Terence to tho suit without the leave of the 
ourt expressly recorded in tho proceedings: 15 
. C. 161, Foil. IP 316 0 2] 

^(b) Civil P. C (1908). 0.32. R. 7 and 
ch. 2, Para. 1—Reference to arbitration by 
ext friend of minor plaintiff— Ratification 
f reference by conduct — Plaintiff cannot 
ontest reference. 

One II carried on business in partnership with 
ne N, II having died, his sons, J, B and C, 
jed xV, for dissolution of tho partnership and 
jttloment of accouuts. During tho pendency of 
lie suit C died and tho present plaintiffs namo 
as substituted as a co-plaintifl with B t bis 
ncle, as the next friend. Subsequently tho 
arties agreed to refer tho dispute to arbitration 
nd applied to tho Court for an order of reference, 
vhich was grauted. Tho arbitrator eavo his 
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award, bat tbe plaintiff being dissatisfied with it 
filed objections. Eventually a decree was passed 
in accordance with the award. Plaintiff then 
brought the present suit for a declaration that 
the decro9 was null and void and ineffectual 
against him. It appears that the plaintiff had 
been well represented in the earlier suit and had 
by his conduct accepted the situation and did 
not impugn the reference to arbitration, but was 
contonted to contest the award on the ground of 
tho misconduct of the arbitrator: 

Held : that as the plalutiff's next friend did 
not obtain an express sanction of tho Court be¬ 
fore referring the case to arbitration, tbe plain¬ 
tiff’s olaim was maintainable, but that as he had 
expressly ratified and aliirmen the reference, he 
was debarred from contesting it. [P 317 C 1] 

Sheo Narain and FazLi-Hussain —for 
Appellant. 

Nanak Chand and Drij Lai —for Res. 
pondenfcs. 

Judgment. — Tbi9 appeal has arisen 
out of a suit brought by the plaintiff- 
appellant for a declaration that the decree 
dated 14th May 1914 passed by the Chief 
Court on the basis of an award dated 
22nd Ootobor 1903 was null and void and 
ineffectual against him. The facts giving 
rise to tho suit aro the following. One 
Haji Sikandar carried on a business in 
partnership with one Nur Din. Haji 
Sikandar having died left three sons, 
Umar Din, Muhammad Din and Charagh 
Din, as his heirs and legal representa¬ 
tives. In 1898 the three brothers brought 
a suit againgt Nur Din for the dissolution 
of tho partnership and the settlement of 
accounts. During the pendency of the 
suit, Charagh Din having died, the name 
of tho appellant Ibrahim was substituted 
in the plaoo of his father as a oo-plaintiff, 
with Muhammad Din, His uncle, as the 
next friend. It appears that in 1903 the 
parties to tho suit agreed to refer the 
matter in difference between them to 
arbitration and applied to the Court on 
13th July 1903 for an order of referenoe. 
In the hearing of the application the 
parties wers described thus : Muham¬ 
mad Din and Umar Din, sons of Haji 
Sikandar, ani Muhammad Ibrahim, minor 
son of Charagh Din,Residents of Nizama- 
bad plaintiffs-versus Nur Din, son of Is. 
mail, resident of Nizamabad defendant. At 
the foot of the petition the following 
description was given : Petition of Mul 
hammad Din, son of Haji Sikandar, and 
Muhammad Ibrahim, minor son of Cha¬ 
ragh Din through Muhammad Din, his 
Taya. The «petition-wa9 signed by Mo¬ 
hammad Din, lira Din, agent of the plain. 


tiffs, and Nur Din defendant, and was 
couched in the following words: 

*‘Id tho above noted case we, tho parties, have 
unanimously nominated Pandit Prera Nath 
Kaul, record-keeper of tho District Court, Rawal¬ 
pindi. Wo do hereby agree that the award 
which may ba given by tho said arbitrator will 
be final and we, the parties, will accept and 
abide by that award on tbe issue framed by the 
Court and also as regards the paint which party 
owes mouey, how much and to whom. Hence 
wc have executed this agreement that tho whole 
case may bo made over to tho arbitrator for dis¬ 
posal.” 

The Court made the following order on 
the petition * 

“It is ordered that according to tho application 
of tho aforesaid parties tho case for disposal of 
the issuos and the point as to bow much monoy 
is on account of the business in question, which 
party owes it and to whom it is duo under tho 
account between them, be made ovor to tho 
arbitrator.” 

The arbitrator gave his award and filed 
it in Court on 22nd October 1908. The 
plaintiffs were dissatisfied with tho 
award and filed objections impugning its 
correctness. The Court by its order 
dated 18th December 1908 set aside the 
award and proceeded to decide tho case 
on the merits. A decree was passed on 
10th July 1909. Both tho parties were 
dissatisfied with the decree and preferred 
cross-appeals to the Chief Court. In 
tho memorandum of appeal filed by the 
defendant Nur Din the first plea taken 
was that tho lower Court had erred in 
law and hal acted without sufficient 
ground in sotting aside the award. The 
Chief Court accepted this plea in appeal, 
set aside tho decree of the lower Court 
and passed a decree in accordance with 
the award on 14th May 1914. The 
plaintiff’s appeal was dismissed. There¬ 
upon tho plaintiffs presented on 11th 
July 1914 a petition for review of judg¬ 
ment. The question of the minority of 
the plaintiff-appellant Ibrahim was raised 
at the hearing. It wa9 argued that by a 
petition dated 13th October 1903 Muham¬ 
mad Din had withdrawn from the guar¬ 
dianship of the minor plaintiff and that 
tho latter himself had, by a petition 
dated 14th October 190S, applied to the 
arbitrator to appoint another person as 
the guardian ad litem, but no notice had 
been taken of these applications and no 
one had been appointed to take the place 
of the retiring next friend. 

The Court went into this question 
fully and came to the conclusion that 
the interests of tho plaintiffs had been 
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fully looked after by Ilm Din, their 
mukhtar-i-am. It was held that Muham¬ 
mad Din upon his own admission knew 
little or nothing about the matter in 
dispute and trusted entirely, for the 
conduct of the case, Ilm Din who was 
conversant with all the details. All 
possible objections were raised and argued 
before the Court by Mr. Beechey on 
behalf of the plaintiffs, but there appears 
to be no indication in the judgment that 
the legality of the reference to arbitra¬ 
tion was challenged in any shape or form. 
It would rather appear from the objec¬ 
tions relating to the conduct of the arbi¬ 
trator that the propriety of the reference 
was tacitly accepted. In this connexion 
it is important to bear in mind that the 
appellant had in the meantime attained 
majority and was fully competent to 
tako care of his interest. According to 
the evidence he was born on 20th June 
1894. He must therefore be taken to 
have attained majority some time in June 
1912. In 1914 he was more than 20 
years old. Ho must certainly have 
been aware of the litigation which was 
going on. No question appears to have 
been raised on his behalf that the refer¬ 
ence to arbitration during his minority 
had been invalidly or irregularly made. 
Probably be had accepted the situation 
and was contented to contest the award 
on the ground of the misconduct of the 
arbitrator. 

The petition for review of judgment 
was rejected on 23rd October 1914. The 
present suit has been instituted against 
Allah Bakhsh and Khuda Bakhsh, the 
sons of Nur Din, mainly on the ground 
that inasmuch as tho agreement referring 
the dispute to arbitration was not ex¬ 
pressly sanctioned by tho Court, the 
reference was invalid and consequently 
the award of the arbitrator and the 
decree .based on it wore null and void 
and ineffectual against the plaintiff. 
The other grounds are detailed inCls. (b;, 
(c) and (d), para. 5 of the plaint. These 
latter grounds were fully discussevl and 
disposed of by the learned Judges who 
heard and decided the application for 
review. The suit was contested by 
defendants 1 and 2 while defendants 
3 and 4, Muhammad Din and Umar Uin, 
for obvious reasons admitted the claim. 
The loarnod Subordinate Judge for tho 
reasons set forth in his judgment has 
dismissed tho suit and the plaintiff has 
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come up in appeal to this Court. The 
first contention raised before us is that 
the lower Court, having found that 

the plaintiff's next friend did not obtain an 
express sanction of the Court before referring 
the case to the arbitration cf Pandit Prcm 
Nath,” 

was wrong in dismissing the plaintiff’s 
claim. In support of this contention tho 
Full Bench ruling of this Court in Ganc- 
sha v. Mill Chaiid (l) and the provisions 
ofO. 32,-R. 7, are relied upon. On behalf 
of the defendant-respondents it ha9 been 
argued that the provisions of O. 32, Ii. 7, 
are not applicable to an application re¬ 
ferring a matter to arbitration, inasmuch 
as it is neither an agreement nor a com¬ 
promise within the moaning of this rule. 
Tho decisions of the Allahabad High 
Court are cited by tho learned counsel 
iu suppport of his contention, namely, 
(l) Hardeo Sakai v. Gouri Shankar (2) 
and (2) Lutawan v. Lachiya (3). Tho 
first was a decision under Ss. 362 and 
606 of the old Code of 1882. The 
second decision is under the new Code 
and is certainly in point and supports 
the argument, hut it is opposed to tho 
Full Bench ruling of this Court. 

Moreover the view on this point was 
expressed by only two of the Judges 
who constituted the Full Bocch and 
was not shared in by Sir Pramoda Cha- 
ran Bauerjee, the third Judge. H© did 
not expres any opinion on this point at 
all. We are bound by tho Full Bench 
ruling of this Court which, in our opinion 
lavs down the correct law on tho point. 
According to tho decision an application, 
of tho guardian or next friend of a minor 
under S. 506 of tho former Civil P. C., or 
under Sch. 2. para. 1. of tho Present^Code 
comes within the purview of S. 40. ol 
the former Code or O. 32, R. 7, of the 
present Code, as tho caso may bo, and 
unless the leave of the Court is expressly 
obtained and recorded, tho application 
will have the samo effect aud bo open to 
the same objections as would any other 
agreement or compromise entered into bv 
such guardian or next friend with refer- 
ence to the suit without the .leave of the 
Court, expressly recorded iu tho proceed¬ 
ings. Tho decision howover having re¬ 
gard to tho facts of the case, does uot 
help tho plaintiff-appellant. At p. 3 32 of 

(1) [19131 95 P- R 1012=15 I. C. 161. 

(2) [19061 28 All. 85. , _ n 

(3) A.I.R. 1911 All. 440=30 All. 09=21 I. 

989. 
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P. R. 1912 of the report the following 

observation is to be found: 

**Tbe leave or sanction of the Court must be 
obtained and must be expressly recorded if the 
reference to arbitration is to be valid for all 
purposes and against all parties including tbe 
minor, but it docs not follow that iu a case 
where such sanction has not been obtained, the 
referenco must necessarily be invalid or void. 
The mioor alone can claim to avoid it ... . but 
it is of course open to him, if so advised, to affirm 
and ratify the reference t) all subsequent pro¬ 
ceedings. 

Id this case there is evidence to show 
that the appellant did affirm and ratify 
the reference and all subsequent proceed¬ 
ings. In his application dated 2nd March 
1917 he referred to the decree in ques¬ 
tion and alleged that a compromise had 
been arrived at between the parties in 
connexion with tbe execution of that 
decree. This statement in the applica¬ 
tion clearjy indicates that tbe appellant 
had accepted the decree as valid and cor¬ 
rect. The plaintiff has been examined 
as a witness in this case and his evidence 
goes to show that so far as ho was per¬ 
sonally concerned, he had no knowledge 
of any defect. As wo have said before 
no objection was pub forward on his be¬ 
half at the hearing of his appeal or his 
application in thU Court. Ho to all 
intents and purposes had accepted and 
ratified the reference to arbitration. It 
is clear from the evidence on the record 
that his next friend and his uncle. Umar 
Din, diligently prosecuted the previous 
suit in which ho was equally interested. 
A reference to the proceedings in that 
suit show that all that was possible to do 
was done by him. When the award was 
found objectionable he got it set aside by 
the first Court. When the decision -on 
the merits was against the plaintiffs in 
some respects, an appeal was preferred 
to the Chief Court. Eventually when 
the decision of the Chief Court was given 
against the plaintiffs, a petition of review 
was filed and hotly contested. This is not 
a case in which it has been shown that the 
interest of the minor has in any way 
suffered. The question as to the gross 
negligence and carelessness on the part 
of the next friend was fully considered 
and disposed of by this Court in the pre¬ 
vious litigation and has been fully dealt 
with by the learned Subordinate Judge 
in his judgment in the present case. We 
fully agree in the conclusions arrived at 
by him on the evidence on the record. 
As regards the prosecution of the case 
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before the arbitrator, we have no doubt 
on the evidence that in spice of his ap¬ 
plication dated 13 October 1903 Muham¬ 
mad Din continued to prosecute the case 
both in the lower Court and the Chief 
Court. Ilm Din, the agent, continued to 
act and look after the case before the ar¬ 
bitrator as long as anything useful and 
material was to be dene. In this view 
it is not necessary to decide the question 
whether, having regard to the fact that 
at the date of the decree of this Court 
in the previous suit the appellant had 
obtained majority, it is open to him now 
to challenge the validity of the decree by 
a separate suit. The cases of Sesliagiri 
Rao v. Tangaturi Jagannadan (4) and 
311. Kliadija v. Mt. FidyaLuz Zohrah 
(5) appear to support the argument of 
Mr. Nanak Chand, but we do not think 
it necessary to base our. decision on this 
ground as the suit must fail on the 
grounds set forth above. Wo confirm 
the decree of tbe Court below and dis¬ 
miss the appeal with costs. 

R.M./R.K. Appeal dismissed. 

(4) C101G1 39 Mad. 1031=32 I. C. 391. 

(5J [1919] 21 P. R. 1919 = 19 I. 0. 707. 
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Rattigan, C. J. and Dundas, J. 

Shankar Lai —Defendant—Appellant. 

v. 

Arjmand Khaji and another —Plaintiff 
— Defendant—Respondents. 

Misc. Second Appeal No. 3137 of 1915, 
Decided on 21st May 1919, from decree 
of Dist. Judge, Hissar, D/- 30th August 
1915. 

Civil P. C. (1908), O. 6, R. 17—Honest 
mistake of fact—Amendment of plaint it 
permissible. 

The plaintiff in a suit for pre-emption included 
iu his plaint some laud not actually sold but 
taken by tho vendee in exchange for an equal 
area of the land sold. On finding hia mistake 
ho applied to amond his plaint so os to iuolude 
tho actual lands sold: 

ItcUh that the plaiutiff may well havo been 
miffed as to the idontity of the lauds which he 
could claim aud there was no sufticiont reason 
why ho should not bo allowed to corroct his*mis- 
taJie - [P 318 Ol] 

TekChand, Muhammad Iiafi for Mu¬ 
hammad Shafi-'tov Appellant. 

Fazl-i.Hussain —for Respondents. 

Judgment—The plaintiff in bringing 
a suit for pre-emption included in his 
plaint some land which had not actually 
boon transferred by the sale of which 
pre-emption was olaimod but had been 
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taken by the vendee in exchange for an 
equal area of the land sold. Finding that 
he would he unable to acquire this land 
by pre-emption, the plaintiff applied to 
amend his plaint so that his claim should 
include the actual lands sold and not any 
land which had been acquired by the 
vendee in exchange. This application 
was disallowed, hut on appeal the District 
Judge directed the necessary amendment 
to be made. An appeal has been lodged 
by a rival pre-emptor who was impleaded 
as a defendant in the suit. We see no 
reason to doubt that the plaintiff did in¬ 
tend to pre empt the sale as a whole and 
if he was misled as to the identity of the 
lands which he could claim, this may 
well have been an honest mistake and 
there is no sufficient reason why the 
plaintiff should not be allowed to correct 
it. We therefore think that the order of 
the District Judge was a proper order and 
we have not thought it necessary to call 
upon the respondents to answer the ap¬ 
pellant. The appeal is dismissed with 
costs. 

r.M./b.K. Appeal dismissed. 
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Cue vis and Abdul Raoof, JJ. 

Shambhu Naih —Defendant — Appel¬ 
lant. 

v. 

Mt. Ralli —Plaintiff—Respondent. 

First Appeal No. 7lG of 1915, Decided 
on 9th January 1919, from decree of 
Senior Sub-Judge, Lahore, D/- 1st Feb- 
ruarv 1915. 

fa) Civil P. C. (1908), O. 22. R. 3-Appeal 
— Death of »ole appellant — Failure to bring 
legal representative on record — Appeal 
abates, although legal representative ore 
brought on record as respondents in cross¬ 
appeal. 

Where a solo appellant dies and no application 
is made to bring his legal representatives on to 
the record, the appeal abates. The fact that in 
a cross-appeal the deceased's legal representatives 
have beeu brought on to tbe record as respon¬ 
dents will not 6ulTice to prevent his appeal (torn 
•bating. tr 313 c 1] 

(b) Hindu Law — Succession—Sister is not 
heir to brother and cannot be brought on 
record as such—Civil P. C. (1908), O. 22, 
R 3 

Under the Mitaksbara School of Ilindu law a 
sister is not an heir at all to her brother, and 
consequently, cannot ba brought on to the record 
as the heir and legal representative of her decea¬ 
sed brother to continue a suit or appeal. 

IP 318 U 1, 2 } 

Durga Das— for Appellant. 

jai Gopal Sethi— for Respondent. 


Judgment. The genealogical tree is 
as follows: 

MAGIIAR MAL 


Bibari Lai, Ditta Mai, 


I II ! 

Nibahu Ram, Mt. Ralli. Bal Kishen. Radha 
plaintiff. Kishen, 


Mt. Ananti, Mt. Sarswati, 

defendant 2. | 

Mt. Gy an Devi, 
defendant 3. 

Bal Kishen died sonless, leaving a 
widow Mt. Thakri, who died on 28th 
July 1913. Her brother Shambhu Nath 
is defendant 1. The case relates to the 
estate of Bal Kishen. Nibahu Ram sued 
for possession, alleging that Shambhu 
Nath was in illegal possession. Plaintiff 
alleges that Mt. Thakri succeeded to a 
life tenure only. The defence was that 
the plaintiff had sold his rights to Mt. 
Thakri for Rs. 1,155, and that Mt. 
Thakri had executed ’ a will in favour of 
the defendants. The Senior Subordinate 
Judge held that the sale of reversionary 
rights was invalid, that the will execu¬ 
ted by Mt. Thakri was also invalid, 
bnt that it was not proved that Mt. 
Thakri had left any property, except the 
houses mentioned in the will. So the 
learned Subordinate Judge gave plaintiff 
a decree for the houses but dismissed the 
suit for the rest of the property. Against 
the Subordinate Judges decree three 
appeals were lodged, one by the plaintiff 
(admitted as a pauper appeal in March 
1915), one by Shambhu Nath, and one by 
Mt. Ananti and Mt. Gyan Devi. This 
judgment will cover all three appeals. 

Nibahu Ram died in May 1915. The 
defendants appellants put in applications, 
asking that Nibahu Ram’s sister Mt.Ralli 
should be brought on to the record of 
their appeals as representatives of the de¬ 
ceased respondent. On these applications 
there are orders of the Deputy Registrar 
of this Court granting the applications 
subject to confirmation by the Court. In 
the appeal lodged by Nibahu Ram no ap¬ 
plication ha9 ever been made for bringing 
his representative on to the record. Jai 
Gopal, who represents Mt. Ralli in this 
Court, says his client made no application 
as she thought that as she had been made 
respondent in the cross-appeals, this was 
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sufficient. It is nob sufficient. As no 
application for bringing a representative 
on to the record in due time has been 
male, the appeal lodged by Nibahu Ram 
has abated. On behalf of Shambhu Nath, 
appellant, a fresh application ha3 been 
put in urging that the application for 
bringing Mt. Ralli on to the record was 
made under a mistake of law, and that 
the real representative, if any, is Mt. 
Ananti. Tbe latter however is only a 
daughter of the first cousin of the de¬ 
ceased, and Lala Durga D.is is unable to 
show us how such a relation can be regar¬ 
ded a9 an heir under Hindu law. Bub 
the question remains whether thesisteris 
an heir. Mr. Jai Gopal Sethi urges that 
in the absence of other heirs the sister 
must be regarded a9 the legal representa¬ 
tive of the deceased. The whole subject 
is ably discussed in Mayne on Hindu Law 
and Usage, Edn. 8, p. 724—753, wherein 
it is pointed out that as regards the 
provinces which follow the Mitak9hara 
School both principle and authority seem 
to exclude the daughter. Counsel re¬ 
fers us to Lakshmanammal v. Tiruven - 
qada Mudali (1) and Bliagwan Vithoba 
v. Warubai (2). We think it unnecessary 
to entor into any lengthy discussion. Wo 
may only remark that in Northern India 
it has always been held that under the 
Mitakshara School a sister is not ontitled 
to inherit, and we prefer to follow what 
seems to us the decided weight of autho¬ 
rity. 

Then it is urged that in the absence of 
other heirs the sister mu9t inherit. But 
as we understand the law the position of 
the sister is nob that she is an ultimate 
heir, but that she is not an heir at all. 
Then it is urged that a legal representa 
tative need not be an heir, and here 
Oharanjit Mal v. Mitho (3), is relied on. 
Bub in that ruling certain reversioners 
were allowed to remain on the record on 
the great probability that they were as 
much the next heirs and representatives 
as the othor persons who were pointed 
out as the heirs. Here however we find 
that there are no heirs at all, so far as 
we can discover; at all events we hold 
that the sister is not an heir. Wo there¬ 
fore refuse to confirm the order of the 
Deputy Registrar bringing Mt. Ralli on 
*o_the reco rd as representative of the 

(1) [1682] 6 Mad. 211, ~~ 

(2) [1909] 92 Bom. 800. 

(3) [1888] 29 P. R. 1888. 


deceased plaintiff- respondent and we strike 
her name off. There being no respondent 
the appeals lodged by the defendant can¬ 
not proceed, and must be dismissed. The 
effect is, of course, practically the same 
as if the appeals were accepted, as Mt. 
Ralli cannot execute the decree of the 
lower Court and it does not appear that 
there is anyone else who cm. The de- 
fendants appellants are to blame for hav¬ 
ing named her as representative, but on 
the other hand she was in no way bound 
to defend these appeals; and if she wished 
to avoid the risk of being ordered to pay 
costs she could have appeared and pleaded 
that she was not the heir and had wrongly 
been impleaded, instead of attempting to 
show that she was the heir. We think 
the proper coarse 19 to leave the parties 
to bear their own costs in this Court. 
All three appeals are dismissed, but we 
pass no order as to costs in this Court. 

R M./r.k. Appeals dismissed . 
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Shadi Lal and Marti nr au, JJ. 

Arur Singh Plaintiff—Appellant. 

v. 

Todar Mal and others —Defendants— 
Respondents. 

First Appeal No. 2333 of 1914. Decided 
on 17th December 1918, from decree of 

1914 Juj8 °’ Amrifc3ar > D/. 16th June 

(a) Civil P. c. (1908), O 22, R. 4-Re.pon- 
dent dying—Appellant ignorant of death— 
Application for bringing legal representatives 
on record after abatement of appeal—There 
is sufficient cause. 

One of the respondents to an appeal diod on 
15th June 1917, but tho application to bring his 
legal representative, on tbo record was not mode 
ti ll 15th Jan nary 1918, after tho appeal had 
abatod as against him. The appellant stated in 
his alhdavit that ho came to know of tho res¬ 
pondent s death only on receiving a notice from 
the Court winch was sent to the appellants 
picador on 28th Decembor 1917, 

ffcld: that under the circumstances thore was 
sufficient causo for the pUintiff appellant not 
making an application within tho proscribed 
por.od and that as ho had made tho application 
without unduo delay after being informod of tho 
ro.pondents death tho abatement of tho appeal 
a*unst tho doc?asoi roapondont should bs sot 

ftS, /kV t rro tP 320 0 2 i p 321 0 1] 

(b) Transfer of Property Act (1882) S 54 

—Agreement to execute sale deed on hap¬ 
pening of certain contingency may give cau g e 

of action to sue for specific performance, but 
doe. not create of it.elf « ny intere , t # * 
charge on property. 

D. a widow sold certain land to one O on 8th 
January 1889. On 11th February 1890 one of 

executed in favour of tho 


hor 


1889. 
reveralonora H 
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plaintiff an agreement which set forth that II 
intended to sue for the cancellation of the sale 
by B and that on being successful he would give 
possession of half the laDd to the plaintiff and 
pet a sale deed registered in his favour. II 
brought the suit successfully, but after obtaining 
a decree he sold his reversionary rights in the 
land to G by a deed dated 18th December 1895. 
Subsequently the land was sold in execution of a 
decree against the descendants of G and was pur¬ 
chased by defendant 5. Plaintiff now sued fora 
declaration that one-half of the land was hold 
by defendant 5 subject to the plaintiff's rights 
under the agreement executed by 11 on 11th 
February 1890. 

Held: (l) that there was no sale effected by II 
of his reversionary rights in favour of the plain¬ 
tiff, but only a contract to sell half the land on 
the happening of a certain contingency; (2) that 
such a contract did not of itself create any in¬ 
terest in or charge on the property; (3) that the 
only right which the contract gave to the plain¬ 
tiff was a right to obtain a conveyance of half 
the land from II when II should get possession; 
( 4 ) that tho plaintiff may be entitled to sue for 
specific performauce on the death of B, but he 
had no cuise of action to bring the present suit: 
23 Bom. 181, Foil.; 13 P. R. 1899, Dist. 

[P 321 C 1,21 

Fazl-i-Husain, Gobind Das and Bha- 
gat Hum Anand ~ for Appellant. 

Moti Sagar, Duni Cliand, Santanam 
and Iialli — for Respondents. 


Judgment.—Mt. Basant Kaur. widow 
of Sewa Singh, sold 219 ghumaos G kanals 
and 14 marlas of land on 8th January 
1889 to Rai Gopal Das after having about 
a year before mortgaged the landtoKarm 
Chand. On 11th February 1890 Ilira 
Singh, one of the reversioners of Basant 
Kaur, executed in favour of the plaintiff 
an a-’rooraoDt which is the basis of tho 
present suit. The agreomeut set forth 
that Hira Singh intended to sue for tho 
cancellation of the alienations effected by 
Basant Kaur, that the plaintiff was to 
bear all tho oxpeuse3 of the litigation, 
that Hira Singh was not to compromise 
tho case without tho plaintiff s consont, 
and if he did so was to pay Rs. 5,000 as 
damages, and that when he took posses¬ 
sion of tho 249 ghumaos 6 kanals and 14 
marlas he would give possessioni of half 
to the plaintiff and get a sale deed reg.s- 
:* his favour, failing which ho 
^ d pay a further sum of Rs 1.000 as 
damages Hira Singh brought suits for 
a declaration that the alienations by 
Basant Kuar should not affect his rever¬ 
sionary rights, and ho succeeded in them. 
But after obtaining decrees in those cases 
he “old his rovorsionary rights in the 
land to Rai Gopal Das by a deed dated 
18th December 1895, the execution of 


which we agree with the lower Court in 
finding has been proved. Amir Singh 
and Kirpal Singh, two other reversioners 
of Basant Kaur, had previously sold their 
reversionary rights to Rai Gopal Das by 
deeds dated 30th May 1889 and 19th 
June 1S90 respectively. Hira SiDgh is 
dead and has left three sons who are do- 
fendants 6 to 8. 

Phagu Mal, defendant 4, obtained a 
decree against defendants 1 and 2, who 
are the son9 of Rai Gopal Das, and defen¬ 
dant 3, his grandson, and the land in dis¬ 
pute was attached in execution of the 
decree. An objection by tho plaintiff 
was disallowed and the land was put to 
sale and was purchased by Mr. Todar 
Mal, defendant 5 on 7th July 1911. In 
the present suit the plaintiff asks for a 
declaration that one-half of the land is 
held by defendant 5 subject to his (plain¬ 
tiff's) rights under tho agreement execu¬ 
ted by Hira Singh on 11th February 
1S90. The lower Court has dismissed 
tho suit holding: (l) that the agreement 
of 11th February 1990 is void; (2) that 
the plaintiff ha3 no right in the land and 
is entitled to no relief against defendant 
5, who has become the owner of tho land 
by purchase; and (3) that he is estopped 
by his conduct from suing. The plaintiff 
has appealed. 

Defendant 1 Gyan Chand died on or 
about 10th Juno 1917, aud the application 
to have his representative impleaded was 
not made within the period prescribed 
by law, hut wa9 made on 15th January 
1918 after the appeal had abated as 
against Gyan Chand. It is contended for 
the respondent that tho application was 
oneunderO, 22, R, 4, Civil P. C. t and that 
tho timo for presenting it could not ho 
extended. We think that the applica¬ 
tion, though purporting to be made under 
R. 4, may fairly he treated as one under 
R. 9 for sotting aside the abatement. 
We see no reason for doubting tho appel¬ 
lant's statement in his affidavit that he 
camo to know of Gyan Ghand s death 
only on receiving a notice from this 
Court. The letter intimating that Gyan 
Chand was reported to have died was 
sent by this Court to the plaintiff’s 
pleader on 20th December 1917.. Taking 
all tho circumstances into esnsidoration 
we are of opinion that there was sufficient 
cause for tho plaintiff not applying with¬ 
in the prescribed period and that he 
made the application without undue de- 
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lay after being informed of GyanCbancTs 
death. The abatement of the appeal 
against Gyan Ghand is therefore set aside. 

The case has been argued before ns at 
some length, but there is only one point 
which we need discuss, namely, the ques¬ 
tion whether the plaintiff has a cause of 
action, as we are of opinion that on this 
point the appeal must fail. The plain¬ 
tiff alleges in his plaint that by virtue 
of the agreement of 11th February 1890 
with Hira Singh he will become owner of 
one-half of the 210 ghumao3 6 kanals and 
14 marlas on the death of Basant Kaur, 
but it is apparent that he has put a 
(Wrong construction on the document. 
There was no sale effected by Hira Singh, 
]but he only agreed that when he got 
possession of the land he would give 
possession of one half to the plaintiffand 
■execute a sale-deed in his favour. 

Counsel for the appellant argue3 that 
it is not necessary that his client should 
have any present interest in the land, 
and that ho is entitled to sue if he has 
a contingent interest in it, and ho has 
referred to Malik Ala Bakhsh v.. Ghulam 
(1) in which it was held that the sale 
of a reversionary right of succession, 
though at the time it does not effect a 
transfer of the property, gives rise to a 
right which can be enforced when the 
estate falls into possession. Bat iu the 
present case Hira Singh did not sell his 
reversionary rights to the plaintiff, and 
the latter has not even a contingent 
interest in the land. There was only a 
oontraot to sell half the land on the 
happening of a oertain contingency, 
namely, on his getting possession of tho 
land. Such a contract did not of itself 
oreate any interest in or charge on the 
property vS. 54, T. P. Act), and tho only 
right whioh the oontraot gave to tho 
plaintiff was a right to obtain a convey¬ 
ance of half the land from Hira Singh 
whenever Hira Singh should get posses¬ 
sion. The point is so olear that it is 
unnecessary to refer to all the authori. 
ties oited beforo us, but we may mention 
■Mahadeo Chmtaman Wadekar v. Vasu. 
atv J. Kirtikar (2) as being a case some¬ 
what similar to the present one. In that 
case, where some land subject to a mort¬ 
gage was sold in execution of a decree by 
the mortgagee, it was held that a person 
who had oontraoted to purohase the land 


(4 lidJj| 13 P. H. Idd9. 
(2) [1830] 23 Bam. 181, 
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was nofc entitled to apply to set aside 
the sale, as no rights in the land had 
been created in his favour, and that he 
had only a personal right against his 
vendor, or the assignee with notice of his 
vendor, to compel hira by a suit for 
specific performance to perform his con¬ 
tract, and no direct right over the land. 

The suit provided for in O. 21, R. 63, 
Civil P. C., as well as in S. 42, Specific 
Relief Act, is one to establish the plain¬ 
tiff’s right in the disputed property. If, 
as in the present case, the plaintiff has 
no right in tho property he 13 out of 
Court. He may he entitled to sue for 
specific performance of his contract on 
the death of Mt. Basant Knar, hut he 
has no cause of action entitling him to 
bring the present 3uit, and wo accordingly 
dismiss the appeal with costs. 

R.M./r.k. Appeal dismissed. 

A. I. R. 1919 Lahore 321 

Martineau, J. 

Paras Ram Jawala Das —Plaintiff — 
Appellant. 

v. 

Gian Chand — Defendant — Respon¬ 
dent. 

Second Appeal No. 2303 of 1918, De¬ 
cided on 10th February 1919, from de¬ 
cree of Dist. Judge, Lyallpur, D/_ 99th 
April 1918. 

(a) Hindu Law—-Debt Manager—Benefit 
of family cannot be pre.umed-Burden of 
proof 11 on creditor. 

There is no presumption that a debt contracted 
by tho managor of a Hindu firm or family i a 
contraotad for tho benefit of tho firm or family ■ 

481 iFoll°°' D,SS ' rr °" K 34 AU - 135 oad 30 I-O- 
Tho onus Is on tho oreditor to provo that tho 
debt was contracted for tho bonofit of tho family! 

(b) Hindu Law -Debt—FatheP^Suit 1 'on 

account, with decea.ed father — Decree 
aga.n.t .on obtained - Son. .ought to be 
made personally liable — Father und 
found to be joint though bu.ine.a carried on 
in father s name—Onus of proof of 
bene it i. on creditor-On ffe ‘ ‘p ! 
sona! decree can be passed. P ° r 

Whore plaintiff sued to rocovor a certain 
sum of money alleged to be due on an acooucH 
between the plaintiff and the defendant’s de¬ 
ceased father and havmg obtained a dooroa lor 
the amount due to bo reoovorod from the pro¬ 
perty loft by tho docoased sought to make P th„ 
defendant personally liable, it having bTen L “a 
that tho dofendant and his father worn fo ? ud 
of a joint Hindu family although the . f“? l>ora 
was carried on by tho Uther Mone 
name the account stood: n w ^ oao 

Held: that tho onu9 was on tho trinlnH* ( 
prove that tho debt contracted by thaS 30 d 
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was for the benefit of the family and that hav¬ 
ing failed to discharge that onus he was not 
entitled to a personal decree against the defen¬ 
dant. [P 322 C 2] 

N. C. Pandit for Tek Chand — for 
Appellant. 

Nand Lai —for Respondent. 


Judgment. —The defendant’s deceased 
father Jita Ram had an account with the 
plaintiff's, and they have been given a 
decree for the amount due to them to be 
recovered from the property left by the 
deceased. The question in the appeal 
which the plaintiffs have filed in this 
Court is whether they are entitled to a 
decree against the defendant personally. 

The defendant and his father were 
members of a joint Hindu family but the 
account stood in the name of Jita Ram 
alone and it has been found by the lower 
appellate Court that Jita Ram alone was 
carrying on the business and that although 
the defendant had been receiving sums of 
money from the plaintiffs and had signed 
the last balance, these facts do not show 
that ;ho wa9 acting independently of his 
father. The lower appellate Court means 
apparently that the defedauts did these 
acts only as his father’s agent and not on 


his own account. 

There was a further finding by the 
first Court that the plaintiffs had failed 
to piove that the debts had been con- 
tracted by Jita Ram for the benefit of the 
family and it appears from the judgment 
of the learned District Judge that he 
agrees with that finding. The plaintiffs 
moreover did ‘not dispute the correct- 
ness of that finding in their appeal to the 
District Judge. The case then turns 
upon the decision of the question on 
whom the burden of proof lies whether 
the plaintiffs have to prove that the 
debt was contracted for the benefit of the 
family or whether it is for the defendant 
to prove the contrary. For the appel¬ 
lants reliance is placed on Bnj Lai v 

Jaishi Kami l). m which Sir Donald 
Johnstone, C. J., held that it was not a 
correct statement of Hindu law to say 
that when a debt was contracted by one 
member of a joint Hindu family it was 
necessary for the plaintiff to show that 
the debt was raised for joint family pur¬ 
poses but that the presumption would be 
the other way. Reference is made in the 
judgment to pp. 443 and 444 of Mayne 8 
Hindu Law (Edn. 8) and to Bichlia La ly. 

(1) [i'JifiJ W b</b ~ 


Jai Per shad (2), Mul Chand v. Sadhu 
Singh (3) and BaghuiiathjiTarachandv. 
Bank of Bombay (4), but I do not find in 
those authorities any pronouncementsup¬ 
porting the view that was taken by the 
learned Judge. 

There is on the other hand an array of 
authorities for the contrary view. In 
Ganpat Rai v. Munni Lai (5) the rulings 
of the High Courts of Calcutta and 
Bombay were considered and tbe learned 
Judges of the Allahabad High Court fol¬ 
lowed them and held that there was no 
presumption that a debt contracted by 
the manager of a Hindu firm or family 
was contracted for the benefit of the firm 
or family. That decision was followed 
by Leslie Jone9, J., in Bhura v. Banarsi 
Das (6). 

I hold therefore that in the presenfccase 
the onus was on the plaintiffs to prove 
that the debt was contracted by Jita 
Ram for the benefit of the family. The 
onus not having been discharged they are 
not entitled to a personal decree against 
the defendant. I accordingly dimiss the- 

appoal with costs. 

R.M./R.K. Appeal dismissed. 

(2) [ 1899] 45 P R 1899.' 

(3) [1893] 59 P. R. 1893. 

(4) [I9l0] 34 Bora. 72=2 I. C. 173- 

(5) [1912] 34 All. 135=13 I. 0. 84. 

(G) [1915] 30 1. C. 481. 
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Rattigan, C. J. 

Dali pa —Defendant—Appellant. 

v. 

LabJxu Ram —Plaintiff Respondent. 
Second Appeal No. 845 of 1917,. 
icided on 31st May 1918, from order of 
st. Judge, Jullunder, D/- 20th August 

Limitation Act (1908), Aft.. 60 145 and 

10—Suit to recover money deposited, 
urnable on demand i. governed -by 
t 60 —S. 10 hat no application—Art 14t>. 
pi not apply except when the depo.it .. m 
in. which ore ear marked and when iden- 

a! coin, arc to be returned. 

Where moDey is sent by the to the 

leudnnt to keep, on the understanding that .t 

to be returned when demanded, a ^uit to re 
icr the money is governed by Art -“' Sq™ 
s no application to such a suit. IP u 
Article 145 dees not apply to a deposit of monoy, 
‘opt in tbe case of coins which are ear marked 
d where it is tbo intention of tho parties that 
J identical shall be returned to the f depra.Uir. 

Jagan Nath-iot Appellant. - 
Faqir Chand—lor Respondent. 
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Judgment.—According to the allega¬ 
tions in the plaint plaintiff, Labhu Ram, 
from time to time in 1907, 1908 and 
1909, sent from America to his father-in- 
law, Bhupa, sums of money aggregating 
to a total of 226 dollars or Rs. 619-15-0 
with the request that the money should 
be kept for plaintiff by way of deposit 
(amanat) until required by him. It is 
alleged that plaintiff returned from 
America about six years or so before suit 
and shortly after his return demanded 
the money from Bhupa. Bhupa is 9aid 
to have died a year or two before suit and 
in 1910 plaintiff preferred the present 
claim against D.ilipa, defendant, as the 
adopted son of Bhupa, for recovery of 
the said amount of Rs. 694-15-0. As a 
preliminiary objection defendant urged 
that the olaim was time-barred The 
Munsif was of opinion that Art. 60, 
Lim. Act applied to the case and that the 
suit was therefore barred by time, having 
been instituted more than three years 
from the date of demand. The District 
Judge on appeal held that S. 10 of the 
Aot was not applicable and that the suit 
was not barred and remanded the case 
under O. 41, R. 23, for disposal on the 
merits. Defendant has preferred a fur¬ 
ther appeal to this Court and I have 
heard Mr. Jagan Nath on his behalf and 
Mr. Faqir Chand on behalf of the res¬ 
pondents. It appears to me that the 
decision of the Division Bench reported 
as H. H. Raja of Faridkote v. Sardar 
Gurdyal Singh (1) is in point upon the 
question of law involved and that upon its 
authority I must hold that S. 10, 
Lim. Act has no application to the pre¬ 
sent- suit. In that case the Division 
Benoh expressly dissented from the pro¬ 
position that the words in S. 10, “in 
trust for a specific purpose/* cover oases 
where money is held for the benefit of 
the creator of a so-called trust. 


The offoot of such construction (tho learne. 
Judges observe) would be that any person wh« 
entrusted money to another for his own use 
could after tho lapse of any time, bring a monej 
suit against him or his representative.** 

This would, in our opinion, be opposed to th. 
principles on-which tho law of limitation i 
baaed. It would render a large numbor of th- 

° rn °ro Lim Aot raeaningless (e. g. 

Arts. 60, 62 89, 90, 98, 100,105, 183, 134,145 
as under the seotion so construed suits unde 

of time ^ U0le8 W ° Uld “ 0t ** barrod by any lengtl 


This authority, though opposed to the 
(1H1898] 84 P. B. 1898. 


rulings of the Bombay High Court cited 
by the District Judge, has the support of 
many decisions of the other High Courts 
and is of course binding upon me as a 
single Rench. Mr. Faqir Chand argued 
that in any event Art. 145, Lim. Act 
was applicable to the present claim and 
cited in support of his argument Ganga- 
hari Chakrabarti . v. Nabin Chandra 
Banikya (2) and Lala Gobind Prasad v. 
Chairman of Patna Municipality (3). 
With every respect, I cannot agree that', 
this Article can be applisd to a deposit of 
money, except in the case of coins which 
are earmarked and where it is the inten¬ 
tion of the parties that the identical 
coins shall be returned to the depositor, 
and I prefer to follow the decision of 
Wallis, J., in Balakrishnudu v. Naryan- 
saiomy Chetty (4). 

In my opiniou Art. 60, Lim. Aot 
(which is not one of the Articles included 
in the Schedule to the Punjab Loans 
Limitation Aot of 1904) covers tho faots 
of the present case. The money wa9 
sent by plaintiff and accepted by Bhupa 
by way of deposit and was repayable on 
demand. According to the plaint it was 
on these terms and conditions that the 
money was sent and as Bhupa accepted 
the money on those terms and conditions, 
ho must be taken to have impliedly 
agreed to keep it in deposit and to repay 
it when required to do so. It follows 
that tho present claim is time-barred and 
the suit- must be dismissed. I accord¬ 
ingly accept the appeal and sotting aside 
the order of the District Judg9, I dismiss 
the suit, but under the circumstances of 
the oase I leave the parties to bear their 
own cost9 throughout. 

r.mVr.k. Appeal accepted . 

(2) (19161 84 I. 0. 959. — 

(3) [1907] 6 0. L. J. 635. 

(4) A. I. R. 1914 Mad. 51=24 I. O. 852=87 

Mad. 175. 
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Full Bench 

Rattigan, O. J. and Ohevis, Scott- 
Smith, LeRossignol and 
Broadway, JJ. 

Mahna Singh and others— Appellants. 

v. 

Bahadur Singh and others— Respdts. 
First Appeal No. 1532 of 1915, Deoi- 
ded on 4 th November 1918, from order 
of Sub-Judge, Gujranwala, D/- 16th April 

IvlO. 
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❖ ❖ Court fees-Act (1870), S. 12—Valua¬ 
tion of suit for purposes of court-fee—De¬ 
termination of suit to be one of particular 
class is open to challenge in appeal (Per 

Full Botch, Cherts and Broadway J J . Contra.) 

By the Full Court—(Chcvis and Broadway, JJ. 
dissenting) The decision of a Court as to the 
valuation of a suit for purposes of court-fees is 
final under S. 12, only as regards the actual ap¬ 
praisement of the suit and the determination of 
such questions as relate directly and immediately 
thereto. The question whether the Court was 
right or wrong in holding the suit to be one of a 
particular class does not relate directly or im. 
mediately to such appraisement and is open to 
challenge on appeal. [P £31 C 2; P 332 C 1] 

If the appellate Court holds that the suit has 
been rightly classified by the Court of first in¬ 
stance, the latter Court’s valuation must be up¬ 
held as final, but if the appellate Court is of opi¬ 
nion that the suit has been wrongly classified, 
the decision of the lower Court as regards valua¬ 
tion must ucccssarily bo set aside, if such valua¬ 
tion is different from tho valuation which would 
have to be placed on tho suit if rightlv classified. 

[P 332 0 1] 

Per Chevis and Broadway , JJ. —When a Court 
determines tho fee chargeable under Ch. 3, Court- 
fees Act, on a plaint or memorandum of appeal, 
the question as to tho category in which the suit 
or appeal falls is one relating to valuation for 
the purposes of such determination and the de¬ 
cision of tho Court upon that question is final 
for all purposes botween the parties. 

B. N. Kapur and Dharam Das —for 
Appellants. 

Bhagat Bam Puri and Beni Pcrshad 
Khosla —for Respondents. 

Order of Reference 

Chevis and Broadway, JJ. —On 1st 
October 1914 Mahna Singh and others, 
plaintiffs instituted a suit against Baha¬ 
dur Singh and others, defendants, claim¬ 
ing possession of 1,894 kanals 8 marlas 
of land. Applying S. 7 (5) (h), Court-fees 
Act, they paid a court-fee on Rupees 
3,731-14-0, being ten times the jama. 
The defendants pleaded that the suit had 
not been properly valued and that S. 7 
(5) (d), Court-fees Act was applicable 
and court-fees payable on the market 
value of the land, which they alleged to 
he Rs. 80,000. The plaintiffs replied 
that tho suit had been correctly valued 
and that in any event tho market value 
of the land did not exceed Rs. 20,000. 
On 1st December 1914 tho learned Sub¬ 
ordinate Judge held that, as the revenue 
on the land was fluctuating, court-fee 
was payable on the market value and he 
accordingly framed the issue: What is 
the market-value of the land in dispute?” 

A local commissioner was appointed to 
ascertain the market value of the land 
and he made his report on 6th March 
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1915, according to which the value o 
the property in suit was said to be Rupees 
62,420. Both parties apparently filed 
objections to this report on 25th March 
1915 which were however disallowed. 
The value of the suit was fixed at Rupees 
62,420 and the plaintiffs were directed 
to make good the deficiency in the court- 
fee by 31st March 1915. The deficiency 
not having been made up by that date, the 
plaintiffs were allowed an extension of 
time up to 15th April 1915, on which 
date, as they had failed to comply with 
the direction of the Court, their plaint 
was rejected under O. 7, R. 11 (c), Civil 
P. C. 

The plaintiffs thereupon preferred this 
appeal to this Court through Mr. B. N. 
Kapur, and Mr. Beni Parshad Khosla was 
heard on behalf of tho defendants-respon- 
dents. That an appeal lies to this Court 
has not bean disputed. Mt. Sada Kaur 
v. Buta Singh (l) is an authority directly 
in point and this question requires no 
further discussion. It was however con¬ 
tended that the decision of the Court be¬ 
low as to the value of tho suit for the 
purpose of determining the court-fee pay¬ 
able thereon was final by virtue of S. 12, 
Court-fees Act, and therefore not sub¬ 
ject to examination in appeal. On the 
other hand Mr. Kapur contended that 
S. 12 enacted finality only in the matter 
of the actual assessment of the valuation 
of the property and did not bar an ap¬ 
peal in which the contention was as to 
the nature of the suit and the section or 
clause applicable. In the present case it 
is sought to attack tho order of the Court 
below on tho ground that it erred in hold¬ 
ing that the suit fell within the purview 
of Cl. (5) (d), S. 7, Court-fees Act, and 
if Mr. Kapur's contention is correct the 
soundness of this decision can bo consi¬ 
dered. In support of his contention he 
cited Dada Bhau Kittur v. NageshBam - 
chandra (2). Lakshmi Amma v. Janama - 
jayan Nambiar (3), Omrao Mirzav . 
Mary Jones (4) and Bawa Mangal Das 
v. Mahant Nariiijaii Das (5). In Dada 
Bhau Kittur v. Nagesh Bamchandra 
(2) it was held that an appeal lay against 
the decision as to the class to which a 
suit belongs, although it did not li e against 

(1) A. I. R. ID 14 Lab. 153=25 I. C. 505=80 
P. R. 1914. 

(2) [1899] 23 Bom. 486. 

(3) [1894] 4 M. L. J. 183 (F. B.). 

(4) [18S3] 12 C. L. R. 148. 

(5) 118J6] 56 P. R. 1895. 
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a decision as to the valuation of the suit 
in that class. Vithal Krishna v. Bal- 
krishna Janardan (6) was referred to 
and followed as laying down the same 
distinction. This decision will however 
be referred to later. 

In Lakshmi Amma v. Janamajayan 
Nambiar (3) it was held that the ques¬ 
tion as to the category to which a suit 
or appeal belongs is not a question the 
decision of which i9 made final by S. 12, 
Court-fees Act. This case proceeded on 
Annamalai v J. G.Cloete (7). in which it 
was hel l that the terms of S. 1*2, Court- 
fees Act did not 

“declare the decision of the Court in which the 
plaint or appeal is filed final on all questions 
which may arise respecting the court-fee but on 
evory quo9tion relating to the valuation for tho 
purpose of determining tho amount of the fco." 

Although neither of these two deci¬ 
sions was referred to a similar view was ex¬ 
pressed in Kanaran v. Komappan (8), 
which purported to follow Chanda v. 
Kombi (9) which however scarcely ap¬ 
pears to have laid down what tho learned 
Judges who decided Kanaran v. Komap¬ 
pan (8) stated it did. In Omrao Mirza 
v. Mary Jones( 4) it was held that S. 12, 
Court-foes Act, applies 

“morcly to the valuation of the property for the 
purpose of calculating the Court*fco when thore 
is no question as to the articlo of the Scbodule of 
the Aot with roforcncc to which tho valuation is to 
be mado and was not intended to apply to a case 
in which it is contended uot that the proporty has 
been wrongly valued but that roliof has boon im- 
proporrly estimated by -putting it under a wrong 
artiolo of the schedule of the Act." 

In this case Annamalai v. J. G . Cloete 
(7), Chunia v. Ram Dial (10). Gunga 
Mo nee Chowdhrain v. Go pal Chunder 
Boy (ll) and Ajodhya Pershad v. Gunga 
Pershad (12) were referred and followed. 
All these oases support the interpretation 
placed on S. 12 in this deoision, although 
no reasons appear to have been given for 
the view taken. In Studd v. Mali 
Mahto (13) and again in ProkashChandra 
v, Bishambhar Nath (14), Omrao Mirea 
v. Mary Jones (4) was followed but also 
without any speoial reasons being given 
fo r the inter pretation p laced on 3. 12 . 

(6) [1880] 10 Bom, 610, 

-(7) [1889] 4 Mad. 204. 

[1891] 14 Mad. 109. 

[1886] 9 Mad. 208. 

[1875-78] 1 All. 880. 

[1878] 19 W. R, 214. 

[1880] 6 Oal. 249. 

[1901] 28 Cal. 834. 

[1910] 6 I. 0. 18. 
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In Peari Shah v. Surja Mai Marxvari 

(15) the same view was expressed and it 
was held that S. 12 did not bar an ap¬ 
peal, because the question raised is one 
as to the class in which the suit falls and 
not merely the valuation in that class. 
The Madras rulings cited above as well 
as Dada Bhau Kittur v. Nagcsh Ram- 
chandra (2), Omrao Mirza v. Mary 
Jones (4) and Studd v. Mati Mahto (13) 
were cited with approval. In Bawa 
Mangal Das v. Mahant Narinjan Das 
(5), Pir Mahomed v. Ghulam Hyder (16) 
aad Shah Alam v. Mahmud (17) were 
followed and it was held that S. 12, 
Court-fees Act did not bar an appeal 
in which the contention is uot what is 
the valuation of the suit hut rather what 
is its nature. The learned Judges who 
decided that case referred to Lakslnni 
Amma v. Janamajayan Nambiar (3) 
and Vithal Krishna v. Ballcrishna Janar¬ 
dan (6) but apparently did not follow 
the latter authority. 

Mr. Kapur's contention is supported 
by the interpretation placed on S. 12, 
Court-fees Act, by this Court and by the 
High 0ourfc9 of Calcutta and Madras. It 
is not however olear that the Bombay 
High Court has taken the same view. 
On tho other hand Mr. Beni Pershad 
relied on Balknran Rai v. Gobind Nath 
Tiiuari (18) Thi9 was a deoision of the 
Full Court and in it it was held that 
S. 12 Court, fees Act, was on the same 
footing as S. 5 aud that it mado a deoi¬ 
sion as to the valuation for the purpose 
of determining the Court fee payable in 
a suit final as between the parties. In 
this oa9e Muhammad Sadik v. Muham¬ 
mad Jan (19) was referred to and there 
Ajoodhya Pershad v. Gunga Pershad (12) 
and Annamalai v. J . G. Cloete (7), were 
oited but apparently not with approval, 
for their Lordships remarked that: 

“if we had to consider whethor those seotlona 
oould bo roconcilcd or not on the lines on which 
those Judgo9 proceedod, wo should have a great 
difficulty in coming to tho conclusion that a 
Court oould detormine the amount without dooid- 
ing the question as to the roliof sought and yet 
that the relief sought was not a question rolating 
to tho valuation for the determination of the 
Court-fee ohargeablo.* 1 

Muhammad Sadik v. Muhammad Jan 
(19), therefore would also appear to sup- 

(15) [1912] 16 I. 0. 675. 

(16) [1874] 42 P. R. 1874. 

(17) [1889] 2 P. R. 1839. 

(18 [1890] 12 All, 129. 

(19) [1889] 11 All. 91. 
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port Mr. Beni Pershad’s contention. As 
has been stated above DadaBhau Kittur 
v. Nagcsh Ramchandra (2) purported to 
follow \ ithal Krishna v. Bal Krishna 
Janardan (6). In this ruling it was 
held by a Full Bench that on the ques¬ 
tion of.whether or not any particular 
suit was one admitting of a valuation by 
the Judge an appeal lies against his de¬ 
cision, hut that once it is fouui that the 
valuation made by him was within his 
proper functions his decision and the 
other essential elements of it are con¬ 
clusive as between the parties 

The distinction drawn is not that 
drawn by the other High Courts and it 
seems to be that wheu it is for the Judge 
or Court to decide what the value of a 
suit is, lie or it is ompowere 1 to decide 
(anJ to decide finally as between the par¬ 
ties) not only the actual arithmetical 
value but the class in which the suit 
falls as well as the particular clause and 

section of the Co jrt-fees Act which ap¬ 
plies to it, and that it is only when the 
legislature has enacted that it is for the 
plaintiff to fix his own valuation on the 
suit or has named a fixed sum as the 
court-fee payable on a suit that the inter¬ 
ference of the Court is subject to exami¬ 
nation in appeal. S. 12 (i), Court-fees 
Act, is as follows; 

“Every question relating t? valuation for the 
purpose of determining the amount of any feo 
chargeable uuder this chapter on a plaint or 
memorandum of appeal shall be decided by the 
Court in which such plaint or memorandum, as 
the case may be, is filed and such decision shall 
be final as between the parties to the suit." 

Tho terms of this section are very com¬ 
prehensive and it seems impossible to 
say that when a Court has to enter on a 
valuation his choice amongst the several 
categories of suits is not as essential an 
element of his valuation a3 the subse¬ 
quent arithmetical computation by which 
it is completed. In tho present case the 
plaintiffs placed a certain valuation on 
their suit claiming that it fell within a 
particular category. The defendants 
raised an objection that the 9uit did not 
fall within that category but within an¬ 
other and that the proper court-foe had 
not been paid thereon. Admittedly this 
suit is not of such a nature as would en¬ 
title the plaintiffs to fix their own valua¬ 
tion on it nor has the legislature declared 
a fixed fee as payable on such a suit. It 
was clearly therefore incumbent on the 
Court in which the plaint was filed to 


come to a decision as to the valuation for 
the purpose of determining the amount 
of fee chargeable. In order to make this 
valuation it was necessary first to decide 
under which category the suit fell and it 
was not till this decision had been ar¬ 
rived at that the arithmetical computa¬ 
tion could be made for the completion of 
the valuation, and the determination of 
the first question appears to be a question 
relating to valuation and as such a ques¬ 
tion on which the Court’s decision is 
final as between the parties. This as¬ 
pect of the case does not appear to have 
been fully considered in Baiva Mangal 
Das v. Mahant Narinjan Das (o) and 
Balkar a n Rai v. Gobind Kath Tewari 
(18) was not referred to. The decision 
in Bawa Mangal Das v. Mahaiit Niran- 
jan Das (5) appears to go too far and 
the more correct interpretation of S. 12 
seems to he the one given in Vithal 
Krishna v. Ballcrishna Jaiiardan (6) as 
being more in consonance with tho inten¬ 
tion of tho legislature. As however it is 
impossible to differentiate the former 
ruling of this Court from tho present 
case it seems desirable to refer the fol¬ 
lowing question to a Full Bench. Whe¬ 
ther Vithal Krishna v. Balkrishna Ja¬ 
nardan (6) or Baxca Mangal Das v. 
Mahant Narinjan Das (5) lays down the 
correct interpretation of S. 12, Court-foes 
Act. 

Opinion 

Broadway, J.—(20 th May 1918)— 
Mr. Badri Nath Kapur has cited certain 
rulings in addition to those already re¬ 
ferred to in the order of reference. These 
are Ganda Mai v. Mt. Mehtabo (20), 
Studd v. Mati Mahto (13). Peari Shah 
v. Surja Mai Marwari (15) and Ghasi 
Ram v. Har Gobind (21). After hearing 
the learned counsel and considering those 
ca303 I still adhere to the opinion ex¬ 
pressed in the order of reference and con¬ 
sider that the correct viaw is that ex¬ 
pressed in Vithal Krishna v. Balkrishna 
Janardan (6). There are, no doubt, a 
number of case3 in which the opposite 
view has been taken, but after carefully 
studying these decisions, I am unable to 
find any indication as to the reason for 
the view taken in them. 

It seems to mo that when it is for a 
a Court to determine the amount of any 1 
fee chargeable under Cha p. 3, Court-fees \ 

(20) [1878] 67 P. R. 1878. 

(21) [1906] 28 All. 411. 



1919 


Mahna 


SINGH v. BAHADUR Singh (FB) (Scott-Smith. J.) Lahore 327 


'Act, on a plaint or memorandum of ap- 
peal, the question as to the category in 
which the suit or appeal falls, is one 
relating to valuation for the purpose of 
such determination quite aa rouoh as the 
subsequent arithmetical computation. 
Indeed no arithmetical computation 
would be possible until the question of 
category had been decided and therefore 
it seems to me somewhat difficult to 
avoid the conclusion that the question of 
category is one relating to valuation for 
the purpose of determining the amount 
of the fee chargeable on a plaint or 
memorandum of appeal. If the question 
of category does not relate to valuation, 
then it is a little difficult to understand to 
what it does relate when the decision is 
arrived at as a preliminary to the arith¬ 
metical computation that follows. In 
Ganda Mai v. Mt. Mehtabo (20), the 
point was not really discussed: Pir 
Mahommed v. Ghulam Hjdtr (16), Gunga 
Monee Chowdhrain v. Gopal Chundar 
Roy (11) and Chunia v. Ram Dial (10) 
being referred to and followed. In Studd 
v. Mali Mahto (13) similarly former 
decisions were referred to and followed 
without any discussion. The same re¬ 
mark applies to Ghasi Ram v. Rar 
Gobind (21). In Peari Shah v. Surja 
Mai Martvari (15) the applicability of 
S. 12 was to all intents and purposes 
avoided, inasmuch as it was held that 
the value had been arrived at, nob for 
the purpose of determining the fee pay¬ 
able bub for the purpose of arriving at 
the jurisdiobional value of the suit—a 
matter which in that case was of great 
importance as the course of appeal 
depended thereon. I would be quite 
prepared to concede that when the 
inquiry as to the valuation of a suit is 
entered on by a Court for the purpose of 
determining whether it had or had not 
jurisdiction to deal with it, the more faot 
that the decision incidentally settled the 
matter qua the fee chargeable as well 
would not debar an appellate Court from 
examining the correctness of the valuation 
for purposes of jurisdiction. But where, 
as in this case, the inquiry was entered 
on solely for the purpose of determining 
the fee, it seems to me that S. 12 applies. 
I would therefore answer the reference 
as above indicated. 

Scott-Smith, J.— (28th May 1918).— 
The question referred to the Pull Bench is 
‘'whether Vithal Krishna v. Balkrishna 


Janardan { 6) or Bawa Mangal Das v. 
Mahant Narinjan Das (5) lays down the 
correct interpretation of S. 12, Court- 
fees Act. The Division Bench which 
referred the question was of opinion that 
the decision in Bawa Mangal Das v. 
Mahant Narinjan Das (5) appeared to 
go too far and that the more correct in¬ 
terpretation of S. 12 seemed to be the oae % 
given in Vithal Krishna v. Balkrishna 
Janardan (6). My brother Broadway 
who was a member of the Division Bench 
still adheres to the opinion expressed in 
the order of reference and considers that 
the correct view is that expressed in 
Vithal Krishna v. Bal Krishna Janar¬ 
dan (6) and I understand that the other 
member of that Bench who is a member 
of the Full Bench is also of the same 
opinion. I regret that I cannot agree 
with my learned brothers. In the first 
place, I would point out that the weight 
of authority is very much in favour of 
the view expressed in Bawa Mangal 
Das v. Mahant Narinjan Das (5). In 
support of the other view there is really 
no authority except Vithal Krishna v. 
Balkrishna Janardan (6). In Muham¬ 
mad Sadik v. Muhammad Jan (19) the 
Judges no doubt said: 

“We should have a groat difficulty in coming 
to the conclusion that a Court could deter¬ 
mine the amouut without deciding the ques¬ 
tion as to the relief sought aud yot that tho re¬ 
lief sought was not a question relating to the 
valuation for the determination of tho Oourt-foo 
chargeable.” 

This expression of opinion was obiter 
and therefore cannot bo oitod as autho¬ 
rity. In Balkaran Rai v. Gobind Nath 
Tiwari (18) tho Full Bench considered 

“that tho term “final,” in S. 5, Court-foos Aot, 
has precisely tho sarao meaning as tho torm 
“final’* in S. 12 of that Aot” 

They referred to tho authorities to the 
effect that tho decisions within the mean¬ 
ing of S. 12, Court-fees Aot, are appeal- 
able when suoh decisions are as to the 
category in which tho suit is to be 
placed, hub no opinion was expressed 
as to whether those decisions were correob 
or not. There is a considerable differ¬ 
ence in the wordings of S. 5 and S. 12 
of the Aot. S. 5 makes a decision as to 
the necessity of paying a fee or the 
amount thereof final, whereas S. 12 makes 
a decision as to every question relating to 
valuation for the purpose of determining 
the amount of any fee chargeable under 
Ohap. 3 on a plaint or memorandum o! 
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appeal final. Had S. 12 been worded 
somewhat as follows : 

If any dispute arises as to the amount of 
any fee chargeable under this chapter on a plaint 
or memorandum of appeal it shall bo decided by 
the Court in which such plaint or memorandum 
of appeal, as the case may be, is filed and such 
decision shall be final as between the parties to 
the suit." 

I should have been prepared to hold 
that every decision whether as to the 
category in which the suit should be 
placed or as to the actual valuation there¬ 
in would be final. It is said that as it 
is necessary to decide the category prior 
to assessing the valuation the question 
of category is one “ relating to ” valua¬ 
tion. I hardly follow this reasoning. 
I do not see how the question of the cate¬ 
gory to which a suit belongs is one rela¬ 
ting to valuation in the strict sense. It 
seems to mo to bo an independent ques¬ 
tion antecedent but not relating to valu¬ 
ation. A question of category is merely 
what the words imply and not one re¬ 
lating to valuation in the category. 
Suits for various purposes other than the 
assessment of court-fee are divided in 
certain well-known classes, such as money 
suits, land suits, suits for maintenance 
and so on. What the Court his to do 
is to see to what class or category a suit 
belongs and after it has decided this point 
it has to examine S. 7, Court-fees Act, 
which prescribes different methods of 
valuation for suits of each category. The 
actual assessment of the value may de¬ 
pend upon an arithmetical calculation or 
upon a valuation by an expert but the 
question is one of fact and it is fairly ob¬ 
vious why the legislature might have 
thought proper to make the decision of 
such a point final. The question as to 
what category a suit falls into is one of 
law and I cannot think that the legisla¬ 
ture intended that the decision of the 
trying Court on"suoh a point should be 
final. It has been said that the numer¬ 
ous authorities which laid down that a 
decision on the question of category is 
appealable did not give any clear reasons 
for that decision. It seems to me pro¬ 
bable that the reason for this is that the 
Courts which decided those cases thought 
it unnecesssary to give any reasons, as 
having regard to the above wording of 
S. 12 they considered that the question 
as to'category was not one relating to 
valuation in the strict sense. In Bawa 


191 % 

Mayigal Das v. Mahant Narinjan Das 
(5) the following passage occurs : 

‘ But in my opinion S. 12, Court-fees Act, 
should bo construed as enacting finality only in 
the matter of the actual assessment of the valu¬ 
ation of the property and as-allowing an appeal, 
to proceed upon all questions of the construction 
o. the Act, whether the contention is as to the 
section or clause applicable, or as to the mean¬ 
ing of any particular clause or section." 

It was apparently thought that the 
question a9 to category though no doubt 
it would have to be determined first wa 9 
not in itself a question relating to the 
actual valuation. The High Courts of 
Calcutta, Madias and Allahabad have 
taken the same view of the law as this 
Court took in Bawa Mangal Das v. 
Mahant Narinjan Das (5) and Vithal 
Krishna v. Balkrishna Janardan (6) is- 
apparently the only authority which 
takes the contrary view. There is there¬ 
fore a great deal of authority in support 
of the view previously taken by this 
Court and in this view I concur and 
would answer the reference accordingly. 

Chevis, J.— (1st June 1918.)—I fully 
recognise that there is a considerable 
weight of authority in favour of the view 
of ray learned brother Scott-Smith, but 
still I an uuable to see how we are to 
hold in face of what seems to me the 
very clear words of S. 12, that the deci¬ 
sion of the first Court is not final both 
as regards the category of 9uit and the 
final valuation. The law may be hard, 
hut it must be administered as it stands. 
The Court has to value the 9uit for 
purposes of court-fee. In order to do so 
the first question is to determine the 
category. This will settle whether the 
fee 19 to be calculated on the market 
value or on the revenue. If on the reve¬ 
nue the next question is to ascertain 
what the revenue is. The next i9 all a 
matter of simple arithmetic. Now it 
seems to me that all the above questions 
are questions relating to valuation for 
the purpose of determining the fee to be 
charged on the plaint. If they do not 
relate to such valuation then to what do 
they relate? They mu9t relate to some¬ 
thing. If the question of court-fee had* 
not arisen the lower Court need not 
have considered the matter at all. The 
question did not arise for purpose of 
jurisdiction. 

Let us suppose a country with Deputy 
Commissioners of Diatriots and Commis¬ 
sioners of Divisions as in India wher® 


Mahna Singh v. Bahadur Singh (FB) (Chevis, J.) 



1919 Mahna Singh v. Bahadur Singh (FB) (Rabbigan, C. J.) Lahore 329 


income tax was levied for the first time. 
Suppose the legislature provided that 
all earned incomes should be taxed at 5 
per cent and all unearned incomes at 
10 per cent and that every question rela¬ 
ting to the amount of income-tax to be 
paid by any individual was to be decided 
by the Deputy Commissioner whoso deci¬ 
sion was to be final. Then in order to 
determine what tax any individual should 
pay the Deputy Commissioner would 
have to decide (l) what was his income 
and (2) whether it was earned or un- 
earned. The rest is mere arithmetic. 
Could anyone claim a right of appeal to 
the Commissioner against the Deputy 
Commissioner’s decisions that his in¬ 
come was unearned? Not as far as I can 
see for the question would be one relat¬ 
ing to the amount of tax ho should pay. 
I would add that some of the rulings 
quoted go even further than holding that 
the first Conrt’s decision is not final as 
regards the question of category, e. g., 
Ghasi Ram v. Har Gohind (21). With 
all duo respect I submit that the result 
of those rulings is to make S. 12 a 
dead letter altogether. I think Vitlial 
Krishna v. Balkrishna Janardan (6) is 
a perfectly correct interpretation of the 
law except that I would demur from 
the final words of that judgment which 
lay down that because no appeal lies the 
matter is open to revision. When the 
legislature deliberately provides that the 
first Court's decision is final I think the 
meaning is not merely that there is to be 
no appeal but that the decision is not 
open to attack in any way either by 
revision or appeal. As the Full Bench 
is divided I think the matter should be 
laid before the Full Courb if bhe learned 
Chief Judge approves. 


Judgment of Full Court 

Ralligan. C. J.— (29th October 1918; 

—The facts of the case are stated full 

in the order of the Division Bench (Che 

via and Broadway, JJ.), dated 19t1 

March 1918 and the question referred b’ 

that Benoh to the Full Bench was: 

v% *hal Krishna v. Balkrishna Janar 

n ,°/\ ^ awa 3 Man 9 al D ** v. Mahant}Narin 

nffl I? 5 n a 7! down the oorroot Interpretatloi 
of 8.12, Court-fees Act, 1870. 

The Full Benoh which sat todeoidefchis 
question comprised the Judges who 
made the reference and Soofct-Smith, J. 
out the learned Judges were unable tc 
.agree upon the answer to be given to the 


question before them Chevis and Broad-, 
way, JJ., beiDg of the opinion that when 
the Court determines the fee chargeable 
under Ch. 3, Court-fees Act, on a plaint 
or memorandum of appeal the question 
as to the catogory in which the suit or 
appeal falls is one relating to valuation 
for the purposes of such determination 
and that the decision of the Court upon 
that question is final for all purposes 
between the parties, Scott-Smith, J., on 
the other hand holding that upon the 
weight of the authorities as well as upon 
the true construction of the words of. 
S. 12 of the Act, the decision of a Court 
when determining the valuation of a suit 
for the purposes of the section is open to 
appeal in so far as it decides the cate¬ 
gory in which the suit is to bo placed 
and is final only as to the valuation of 
the suit if the decision upon the other 
question is correct. In consequence of 
this difference of opinion and in view of 
the fact that Batva Mangal Das v, Mali* 
ant Narinjan Das (5) had been decided 
by two Judges of this Court it was 
deemed advisable to refer the question 
of law involved to a Full Court for 
determination. The question has now 
been argued at length before the Full 
Court and the authorities bearing on 
the subject are all referred to in the 
judgments of the three Judges who consti¬ 
tuted the Full Benoh. It is admitted that 
the authorities which support the opi* 
nion of Scott-Smith, J., are numerous and 
represent the opiuions of various learned 
Judgos of the different High Courts and 
of this Court. These authorities are 
practically unanimous and the only direct 
decision per contra is that reported as 
Vithal Krishna v. Balkrishna Janardan 
( 6 ). 

Before proceeding I might here ob¬ 
serve that the last-mentioned decision is 
not altogether 9elf-oonsist6nt and further 
that the view there taken that an order 
of a Court, through not open to challenge 
on appeal, may yet be revised by the 
High Court, has not been accepted by 
Chevis, J., who otherwise follows that 
authority. So far then as authority goes, 
the question before us would appear to 
be no longer open to doubt and I confess 
that in such circumstances I am reluctant 
to take a view oontrary to that which has 
received the approval at different times 
and in different Courts of a large number 
of learned Judges. It is urged, no doubt, 
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that none of these authorities gives 
reasons” for the decision arrived at and 
that consequently their value is con¬ 
siderably lessened. This argument does 
no commend itself to me, as I have no 
reason to doubt that these decisions were 
given only aftor full consideration of the 
words used by the legislature in S. 12 of 
the Act. 

The preponderating weight of the au¬ 
thorities being thus in favour of the 
correctness of the decision in Bawa 
Mangal Das v. Mahant Narinjan Das 
(5), the question remains whether apart 
from those authorities the view taken by 
Chev 19 and Broadway, JJ., or that taken 
by Scott Smith J., is correct ? After 
giving every consideration to the argu¬ 
ments addressed to us and to the reasons 
given by the learned Judges in support of 
their respective views, I find myself in 
entire agreement with the opinion ex¬ 
pressed by Scott-Smith, J. It must he 
remembered that the words which we 
have to construe occur in a fiscal enact¬ 
ment and in a section which is in many 
respects almost penal in its character. 
They must therefore bo construe 1 strictly 
and must not be allowed wider scope 
than their strict litoral meaning warrants: 
see Anonymous case (22). Daya Chand 
v. Hemcliand (23) and Port Canning 
Land Co ., In re (24). The words 'every 
question relating to valuation” must there¬ 
fore bo taken to mean every question 
directly and immediately relating to 
valuation, or, in other words, to the ap¬ 
praisement of. or fixation of value upon, 
any particular plaint or memorandum of 
appeal. Now before a Court can decide 
what is the actual value for purposes of 
court-fee of a plaint or memorandum of 
appeal, it must obviously have regard to 
tho nature of the suit or appeal before 
it, and decide under what category or 
class that suit falls, that is to say, it 
must decide what sort of suit or appeal 
it is and upon what linos the Court should 
proceed to value the suit, or appeal, and 
when it has decided these points with 
referenced S. 7, and its various clauses, 
it ha 3 then to proceed to decide what is 
the actual value of the plaint or memo- 
randum bofore it. I cannot agree that 
tho first question is one directly relating 
to valuation simply because it is one 

722) 118841 10 Cal. 274. 

(23) 11879-80] 4 Bom. 515. 

(24) [1871] 16 W. R. 208. 


which a Court must necessarily decide 
before it can place a value on the suit or 
appeal. It appears to me a question 
standing by itself and antecedent, as 
Scott Smith, J., expresses it, to the 
determination of the actual value. To 
take an illustration. Suppose the legis¬ 
lature to enact a rule to the effect that 

“every question of necessity in respect of an 
alienation shall be deemed to be a question of 
fact and the decision thereon of the Court of the 
first iustance shall be final.” 

In a suit between .4 and B t A sues for 
a declaration that a sale effected by X , 
his father, in favour of B is not binding 
upon his reversionary rights inasmuch a9 
the sale was offectel for unnecessary pur¬ 
poses B pleads that A and X are Mahorae- 
dans and bound by Mahomedan law and 
do not follow custom and that therefore 
no question of necessity arises. The 
Court proceeds to determine the ques¬ 
tion whether custom or Mahomedan law 
is applicable, and finding that custom 
applios. proceeds to dispose of tho plea of 
necessity and holds that no necessity is 
proved. Now in a case 9uch as this, before 
the Court cm decide the question whether 
there was or was not "necessity” it must 
obviously determine whether the parties 
are bound by custom or Mahomedan 
law. But I cannot believe that it9 find¬ 
ing with respect to this question would 
be held to be final, simply because the 
legislature had enacted that its finding on 
the question of necessity is to be regarded 
as final. 

In the case before ns, if we were to 
hold that the decision of the Court as to 
the category or class in which a parti¬ 
cular suit oi appeal falls is to be final 
between the parties as provided in 9. 12 
of the Act, no matter how absurd or 
erroneous suoli decision might bo, ano¬ 
malous results would follow. For ex¬ 
ample an owner of a house sues to 
recover the same from tho defendant, 
whom ho alleges to be trespasser. The 
Court quite erroneously holds that the 
9uit is one falling undor Cl. (ll)» S. 7 
of the Act; in other words, a suit between 
landlord and tenant, and that tho court- 
fee chargeable is according to tho amount 
of rent payable for the year next to the 
date of presenting the plaint. This deci¬ 
sion is palpably wrong, hut if the plain¬ 
tiff refuses to pay the court-fee as 
estimated, his plaint will be rejeoted, 
and if he files an appeal, upon the view 
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taken in Vithal Krishna v. Balkrishna 
Janardan (6), he cannot challenge the 
decision of Court upon a matter which 
ia vitally important to himself, quite 
irrespective of the question of the amount 
to be paid as Court-fee. The result then 
is that as a consequence of a palpably 
wrong decision the plaintiff must in law 
be taken to be the landlord of the defend¬ 
ant, a position contemplated neither by 
himself nor by the defendant. This is, 
of course, an extreme case, but I refer to 
it as illustrating possibilities whioh 
oould not have been contemplated by the 
legislature. In answer to this it is argued 
that in any event there may well be 
cases of great hardship to plaintiff, who 
is compelled to pay a very large sum of 
money on court-fee by a Court which 
has erroneously, but finally, decided the 
value of the plaintiff’s 9uit. This may¬ 
be so, hub I cannot see that, because 
hardships of one kind may occur, we are 
justified in doubling tho possibilities of 
hardships by creating others of an en¬ 
tirely different character. 

Nor, with every respect, am I able to 
appreciate the argument that the legis¬ 
lature could not have intended to make 
merely tho appraisement of the suit final 
because, once the suit has been hold to 
fall within a particular category or class, 
such appraisement is only a matter of 
arithmetical calculation. No doubt, this 
may be 90 in many cases, but in many 
others the Court, even after it has 
held the suit to be one of a particular 
olass, has to decide questions which 
are immediately relevant to the ques¬ 
tion of valuation, but which are 
in no sense merely matters of arith¬ 
metical calculation. It may, for example, 
have to determine the markeb-valuo of 
the property in suit: S. 7, Cls. 3 and 5 
(d) and (e); or tho amount of land revenue 
assessed on the land in suit; S. 7, Cl. 5 
(a), (b) and (c); or in some cases tho value 
of land similar to the land in suit in the 
neighbourhood; S. 7, Cl. 5 (o); or in the 
case of an award, the actual amount or 
value of the property in suit; S. 7, 
01. 10 (d). Again, in certain cases it may 
be necessary for the Court to issue a 
commission for inquiry as to annual net 
profits or the market.value of the land, 
house or garden in suit: (S. 9). In all 
suoh oases, the matters referred to are 
immediately relevant to th e appraise- 

(26) [1894] d M. L. J. 110. - 


ment of the property in suit; they are 
all questions of fact and their deter¬ 
mination. though it may occasionally 
necessitate elaborate inquiry, is presum¬ 
ably within the competence of a Court 
of first instance. The legislature has 
therefore thought fit to make the deci¬ 
sion of the Court thereon final. But the 
question whether a particular suit falls 
within a specified category or class is nob 
in itself immediately relative to the 
question of its valuation, and is often 
one of law involving points of such nicety 
aod difficulty that the High Courts are 
in many cases not agreed as to the cate¬ 
gory in which a suit should fall. If, for 
instance, a plaintiff is himself in joint 
possession of joint family property and 
prays for a declaration and separate pos¬ 
session, does his suit fall within Cl. (4) 
(b), S. 7 of the Act, Reference under 
Court.fees Act , S. 5 (5) or under Art. 17 
(3) of the .Sch. 2 to the Act, Iiirty Churn 
v. Aunath Nath (26) and Mohendra 
Chandra v. Ashulosh Ganguli (27)? 
Again, if A prefers an objection in exe¬ 
cution proceedings to the attachment of 
certain property and upon the rejection 
of his objection, brings a regular suit to 
establish hi3 right to the property and 
for removal of the attachment, is his suit 
for purposes of court-fee, to bo doomed 
one under Art. 17 (i), Sch. 2, to tho Act, 
Dayachand v. Hemchand (23), Dhondo 
Sakharam v. Govind Babaji (28), Vithal 
Krishna v. Balkrishna Janardan (6) and 
Moti Singh v. Kaunsilla (29), or undor 
S. 7, Cl. 4 (c) of the Act, Ram Vrasad v. 
Sukh Dai (30), Karam-ud-din v. Jas- 
want Singh (3l), Ahmed Mirza v. Tho¬ 
mas (32) and Fulkumari v. Ghanshyam 
1Misra (33) ? 

I cannot believe that it was the inten¬ 
tion of the legislature to affix finality to 
the determination of difficult questions of 
law of this kind by a Court of first in¬ 
stance. nor can I read the words of S. 12 
of the Act as necessitating suoh a conclu¬ 
sion. It seems to me that the dooision of 
the Court is final undor S. 12 only as re¬ 
gards the actual appraisement of the suit 
and the determination of suoh questions 

(26) [1882] 8 Cal. 767. 

(27) [1893] 20 Cal. 762. 

(28) [1886] 9 Bom. 20. 

(29) [1894] 1G All. 303. 

(30) [1878-80] 2 All. 720 (F.B.). 

(31) [1886] 80 P. R. 1886. 

(32) [1886] 13 Cal. 162. 

• So) f 1904] 31 Cal. 611, 
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Mt. Diali 

as relate directly and immediately there- 
to, and that the question whether such 
Court was right or wrong in holding the 
suit to be one of a particular class does 
not relate directly or immediately to such 
appraisement and is open to challenge on 
appeal. If the appellate Court holds that 
the suit has been rightly classified by the 
Court of first instance, the latter Court’s 
valuation must, of course, be upheld as 
final ; but if, on the other hand, the ap¬ 
pellate Court is of opinion that the suit 
has been wrongly classified, the decision 
of the lower Court as regards valuation 
must necessarily be set aside, if such 
valuation is different from the valuation 
which would have to be placed on the 
3uit if rightly classified. For the reasons 
given, I am of opinion that Bawa Mangal 
Das v. Mahant Narinjan Das (5) lays 
down a correct rule of law and should be 
followed. 

Chevis, J. — (30 th October , 1918).—I 
have carefully considered the judgment of 
the learned Chief Judge, but I regret to 
say that I am unable to alter ray former 
opinion. While freely admitting that 
such a section as S. 12 must be construed 
strictly and must not be allowed a wider 
scope than the strict literal meaning of 
the words warrants, I still think that we 
have no right to cut down the scope of 
the section below that which is indicated 
by the wording. The section, in my opi¬ 
nion, covers every question which is one 
relating to valuation and not merely 
such questions as directly and immediately 
relate to valuation. As I have already 
said in my order of 1st June last, I re- 


. Kala Singh 

I have read and considered carefully the 
judgments of the learned Chief Judge and 
Chevis, J. I agree entirely with the for¬ 
mer and have nothing to add to the opi¬ 
nion delivered by me as a member of the 
iull Bench on 23th May 1918. 

,QVo e i RO r Signo1 ' J ~ (ls * November 
lyioj. I have read the foregoing expres¬ 
sions of opinion and agree without hesi¬ 
tation with the views expressed by the 
learned Chief Judge. ‘ Valuation M in 
S. 12, Court-fees Act, must be interpreted 
in its ordinary meaning which is "ap¬ 
praisement ” and every question of ap¬ 
praisement is finally decided by the first 
Court. Appraisement is a matter of faot 
or fiction, but the category to which the 
suit appertains is a matter of law. 

Broadway. J - (ith November 1918).— 
I have had the advanrage of reading the 
opinions of the learned Chief Judge and 
the other Judges comprising the Full 
Court but after careful consideration I 
regret that I am unable to alter my for¬ 
mer views, although I admit that it is- 
with some hesitation that I venture to 
adhere to ray former opinion. 

R.M./r.k. Order accordingly. 

A. I. R. 1919 Lahore 332 

Rattigan, C. J. 
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v. 

Kala Singh and others —Defendants 
Respondents. 

Second Appeal No. 1898 of 1917, De¬ 
cided on 16th May 1918, from decree of 
Dist. Judge, Julluuder, D/- 18th May 


gard the question of category as one re¬ 
lating to valuation, for it must relate to 
something, and if it does not relate to 
valuation I am at a loss to say to what it 
does relate. For had not the question of 
valuation arisen, the question of category 
would not have arisen. Whether a parti¬ 
cular question arises at all in the case 
may, I should say, be a question open to 
attack on appeal, but when there is no 
doubt (as in the present case) that the 
question doe3 arise, then I conceive the 
decision of the Court on that question is 
final if the question relates in any way to 
valuation. With the greatest respect for 
the numerous authorities and the opinion 
of the learned Chief Judge, I find myself 
constrained to adhere to my former opi¬ 
nion. . 

Scott-Smith, J.—(31$J October 1918). 


19 17. 

Punjab Land Revenue Act (17 of 1887),. 
S. 158 (2) (xvii)—Suit for declaration of right 
to partition — Civil Court ha* jurisdiction— 
Question whether partition should or should 
not be allowed is question for determination 
by Revenue Court. 

A civil Court has jurisdiction to entertain and 
decide a suit for a declaration that the plaintiff 
is entitled to have certain land partitioned : 
82 P. Ii. 1698 (F.B.), Foil. [P 338 C l] 

Where therefore plaintiff sued for a declara¬ 
tion that she was entitled as the widow of A to 
have the land jointly held by her and defen¬ 
dants partitioned. 

Held : that her suit was maintainable in a- 
civil Court, which would merely decide whether 
or not the plaintiff had a legal right to claim 
partition, and it would be a question solely for 
the revenuo authorities to decide whether part*’ 
tion should or should not be allowed,[P 838 u 1J 
Tek Chand—tor Appellant. 

Badruddin Kureshi—lor Respondents.- 
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Judgment. —Mfc. Diali applied to the 
revenue authorities for partition of a 
joint holding but her application was 
refused, the revenue officer stating in 
his order that he had induced the woman 
to agree to accept maintenance in lieu of 
having the land partitioned. She there¬ 
after brought a suit in the civil Court for 
a declaration that she was entitled, as 
the widow of Atra, to have the land, 
jointly held hy her and defendants, parti¬ 
tioned. She was granted a decree by 
tho Munsif, but the District Judge on ap¬ 
peal has held that the lower Court had 
no jurisdiction to try the suit which was 
barred under S. 158 (2) (xvii), Punjab 
Land Revenue Act of 1867. The learned 
Judge was of opinion that in the present 
rcase no question of title was involved 
and that tho only question was whether 
the widow had a right to have her share 
divided off, and thi9 he held to ho tho 
question solely within the cognizance of 
the revenue authorities. 

It appears to me that the learned 
Judge has overlooked the ruling of the 
Full Bench of this Court reported as 
Buta v. Mt. Jitoani (l) and upon the 
authority of that ruling which is, I think, 
equally applicable to the present case, 
though this is the converse of the case 
actually before the Full Bench, I hold 
that the civil Courts had jurisdiction to 
entertain and decide this suit as framed. 
I need hardly add that the civil Courts 
will merely deoido whether or not the 
plaintiff has a legal right to claim parti- 
tion and that it will be a question solely 
for the revenue authorities to decide 
thereafter, if such a decision becomes 
necessary, whether partition should or 
should not be allowed. I accordingly ac¬ 
cept tho appeal, and setting aside the 
order of the District Judge remand the 
oase under 0. 41, R. 23, Civil p. 0., to 
him for deoUion of the appeal on the 
merits. Costs will abide the event. 

_ R-M./b.k . _ Appeal accepted. 

(\) [1808] 82 P. B. 1898 
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Shadi Lai,, J. 

Sunder Convict—Petitioner. 


V. 


Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1352 o: 
1918, Deoided on 15th February 1919 

° rder , of Sess. Judge, Attook D/ 
29th November 1918. 


Penal Code (1860), Ss. 442 and 451 
Building or house illustrated. 

A courtyard partly surrounded on the front by 
a mud wall with no roof over it nor any door or 
gateway is not a building or house within the 
purview of S. 442. [P 383 C 2] 

Nand Lai — for Petitioner. 

Sunder Das —for the Crown. 

Judgment. —The petitioner has been 
convicted of having committed house 
trespass in order to the committing of 
an offence punishable with imprisonment 
and has been sentenced under S. 451, 
I. P. C., to six months’ rigorous im¬ 
prisonment. Now, a perusal of tho plan 
and the evidence on the record makes it 
absolutely clear that the place, where 
the woman, Mt. Nur Bhari, was sleep¬ 
ing, is a courtyard outside her house; 
and I do not think that this courtyard 
can be regarded as a house or a building 
used as a human dwelling. This is the 
view taken hy the Bombay High Court 
in Queen-Empress v. Rama (l). The 
same point is discussed at p. 2058 of 
Gour’s Penal Law of India, Vol. 2, 
Edn. 2, where tho learned author points 
out that a compound or enclosure iB not 
a building or a house within the purview 
of the section. It is to he observed that 
though the courtyard is partly sur¬ 
rounded on tho front by a mud wall, that 
wall does not surround the whole front 
of the courtyard. Further there ie 
neither a roof over the courtyard, nor a 
door or gateway leading into the street. 
The courtyard is in many respects similar 
to the enclosure dealt with in Eohmi v. 
Emperor (2). 

Accordingly I hold that an essential 
ingredient of the offence of houso tres¬ 
pass has not been established, and it is 
unnecessary to discuss the case on the 
merits. I must however say that there 
is considerable force in the contention of 
tho learned counsel for the petitioner 
that the accused was beaton by the 
woman’s husband and his relatives when 
he demanded his debt; and that this oase 
was brought in order to avoid the con¬ 
sequences of the assault made on the 
petitioner. The woman herself admits 
that her husband owed some money to 
the petitioner, and this fact has been 
overlooked by the learned Sessions Judge, 
Further no sort of explanation has been 
offered to account fo r the injuries which 

(1) Rat. Unrop. Gr, Cas. 4S4. 

(2) A. I. R. 1914 Lab, 684=2G I. 0. 305=24 
P. R. 1914 Or, 
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were found on the person of the peti¬ 
tioner on 23rd August 1918 when be 
made a complaint to the Magistrate. 
There is however no need to pursue this 
subject any further because the case 
for the prosecution must fail on the 
ground that the courtyard is not a house 
or a dwelling. I accept the application 
for revision, and setting aside the con¬ 
viction direct that the petitioner b9 dis¬ 
charged from his bail-bond. 

R.M./r.K. Petition allowed . 
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Maktineau, J. 

Makhan Singh —Plaintiff—Appellant. 

v. 

Baisakhi Ram Shah — Defendant — 
Respondent. 

Second Appeal No. 3029 of 1918, De¬ 
cided on 24th February 1919, from decree 
of’Dist. Judge, Sialkot, D/- 2Gth August 
1918. 

(a) Evidence Act (1872), S. 116 —Tenant in 
possession even after expiration of tenancy 
cannot deny landlord’s title. 

A tenant in possession cannot, even after tho 
expiration of his tenancy, deny his landlord’s 
title without actually and openly surrendering 
possession to him: 35 I C. 7; 38 All. 226 and 
37 All. 557 (P. C.), Foil. IP 335 C 1) 

(b) Evidence Act (1872), S. 116 —Tenant 
executing lease but not let in possession by 
lessor—In absence of his ignorance of lessor's 
title, or of evidence to prove that his execu¬ 
tion of lease was obtained by fraud, etc., he 
is estopped from denying his lessor s title. 

A teuant who has executed a lease but has not 
been let in possession by the lessor, is estopped 
from denying his lessor’s title in the absence of 
proof that ho executed tho lease in ignorance of 
tho defect in his lessor’s title or that his execu¬ 
tion of the lease was procured by fraud, misre¬ 
presentation or coercion: 7 C. li'. N. 506, Foil . 

[P 335 0 21 

Plaintiff sued for ejectment of defendant from 
a shop and lor recovery of rent on the basis of a 
lease oxocuted by defendant in favour of plaintiff 
on 30th July 1915. It appeared that the defen¬ 
dant had executed leases in respect of the same 
shop in favour of the plaintiff's father D, one on 
18th February 1914 and one on 7th July 1916. 
Tho defendant pleaded that D. was the real owner 
of tho shop and that ho had been induced by 
fraud to execute the deed in favour of the plaintiff: 

Held : (1) that the defendant not having 
surrendered possession of tho shop was estopped 
from denying the plaintiff’s title; (2) that ho was 
not entitled to show that tho plaintiff was a 
benamidar acting as an agent of />. [P 835 C 2) 

Tek Chand and Charat Singh — for 
Appellants. 

D. C. Ra/li —for Respondent. 

Judgment.—The present suit was 
brought by Makhan Singh for the eject¬ 
ment of tho defendant Baisakhi Shah 


from a shop and for Rs. 93-8-0, arrears 
of rent, on the basis of a lease executed, 
by the defendant in favour of the plain¬ 
tiff on 30th July 1915. Tho lease recited 
that the shop belonged to tho plaintiff.. 
It was for a period of one year commen¬ 
cing from 15th September 1915, and the- 
rent payable was Rs. 11a month. The 
defendant made some payments of rent 
which were endorsed on the lease. Then, 
the plaintiff sued him for rent and got a 
decree for Rs. 15-15-3 on 23rd May 1916. 
He again sued and gob a decree for 
Rs. 22-14-9 on 5th July 1916. Finally 
he brought the present suit on 12th 
March 1917. Besides the lease of 30th 
July 1915 in favour of the plaintiff two* 
leases were executed by the defendant, in¬ 
respect of the same shop, in fa\our of the 
plaintiff’s father Dial Singh, one on 18th 
February 1914 and one on 7th July 1916. 
The defendant pleaded that Dial Singh 
\va9 the owner of the shop, and that he 
had been induced by fraud to execute the 
deed in favour of the plaintiff. Dial Singh 
was added by the Munsif as a defendant 
and tho Munsif found that the plaintiff 
had no title to the shop and no right to 
the rent, and dismissed the 9uit. On 
appeal the District Judge (Mr. Barker) 
held that Dial Singh had been wrongly 
impleaded, with the result that tho 9uit 
had degenerated into a contest as to title 
between the plaintiff and his father; and 
that the true issue had thus been obscured. 
He remanded the case for a fresh decision,, 
directing that the name of the plaintiff’s 
father should be struck off the record. 

The Munsif again dismissed the suit r 
holding that S. 116, Evidence Act, did not 
preclude the defendant from denying the 
plaintiff’s title after the expiry of tho 
lease, that tho plaintiff had not shown 
that the shop had been re-let to tho de¬ 
fendant after the expiry of the year, and 
that tho partition, in which the plaintiff 
alleged that tho shop had fallen to his 
share, had Dot been proved. The District 
Judge (Rai Sahib Lala Diwan Chand) has 
dismissed the plaintiff's appeal. He 
holds that a tenaut can deny the title of 
a landlord who has not put him into pos¬ 
session of the property, and referring to 
the leases executed in favour of the 
plaintiff and Dial Singh he says: 

“Tho leases wore recorded without determination 
of cither of the tenancies, and in such a case i 
will still have to he determined as to who *** 
the real landlord." 
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He then goes into the question of title 
and finds that no partition took place 
between the plaintiff and Dial Singh, and 
that the former merely acted as an agent 
of his father, who was the real proprietor 
of the shop. The plaintiff has appealed 
to this Court, contending that the defen¬ 
dant is estopped from denying his title. 
It is argued for the defendant that it is 
only during the continuance of the ten¬ 
ancy that a tenant is estopped under 
S. 116, Evidence Act, from denying his 
landlord s title, and that as the lease in 
suit expired on 15th September 1916, the 
defendant can be permitted to deny the 
plaintiff’s title after that date. Refer- 
ence has been made to Kantheppa Raddi 
v. Sheshappa (1), Chandri v. Daji Bhau 
(2), Vadapalli Narasimham v. Dronam - 
raju. Seetharamamurthy (3) and Ravi 
Chandra Sindh v. Bhikhambar Singh (4) 
and to S. Ill (a), T. P. Act. These are 
authorities for holding that on the expiry 
of the term of the lease the tenancy 
ceases and the tenant's possession be¬ 
comes wrongful, and the rulings cited 
are not inapplicable merely because the 
point aro9e in them only in connection 
with the question of limitation. But 
the cessation of the tenancy is not suffi¬ 
cient to put an end to the estoppel. 


It is stated on p. 800 of Woodroffe 
and Ameer Ali’s Evidence Act, Edn. 6, 
that it is well settled that a tenant in 
possession cannot even after the expira¬ 
tion of his lease deny his landlord’s title 
without aotually and openly surrendering 
possession to him, and this is the view 
taken by the Caloutta High Court in 
Bhaiganti Bewa v. Rimma Bidyakar 
(5), in which it was held that S9 115, 
116 and 117, Evidence Act are not ex¬ 
haustive, and that a person whohas been 
let into possession as teuant is estopped 
from denying his lessor’s title even after 
the expiration of the tenancy without 
firBt surrendering possession. Similarly 
in Ganpat Rai v. Multan (6) it was 
held that the disability is not re¬ 
moved by the cessation of the tenancy, 
and the matter is oonoluded by the judg¬ 
ment of the Privy Council reported as 


S [1898] 22 Bom. 893. 

[1900] 24 Bom. 604. 

S C1Q06] 81 Mad 168. 

[1910] 87 Oal 674=6 I, 0. 889. 
[5) [1916] 85 I. O 7. 

6) [1916] 88 All. 226=38 I, 0. 97. 


Mt . Bilas Kunivar v. Desraj RanjitSi ngh 

(7). In the latter case, although the 
lease was not for a fixed term, it had 
determined under S. Ill (b), T. P. Act, 
by the tenant having received a rotice to 
quit, but it was held nevertheless that 
the tenant could not deny his landlord’s 
title without having openly surrendered 
possession to the landlord. 

The next question is whether the lower 
appellate Court is right in holding that as 
the defendant was not put into possession 
of fcheshopby the plaintiff, but was already 
in possession under the lease executed in 
favour of Dial Singh, tho rule of estoppel 
does not apply. A contrary view has been 
taken by a Full Bench of the Madras 
High Court in VenkataChetty v. Aiyanna 
Gonnden (8), in which it has been held, 
following Ketu Das v. Surendra Nath 
Sinha (9), that a tenant who hasoxeouted 
a lease, but has not been lot into posses¬ 
sion by the lessor, is estopped from deny¬ 
ing his lessor’s title, in tho absence of 
proof that he executed the lease in ignor¬ 
ance of the defect in his lessor’s title, or 
that his execution of the lease was pro- 
curred by fraud, misrepresentation or 
coercion. I see no reason for not following 
that authority. There i9 no proof that 
the defendant was unaware of tho defect 
in the plaintiff’s title when he executed 
the lease in suit. On the contrary, the 
fact of his having previously executed a 
lease in favour of Dial Singh would show 
that he was not in any ignorance in regard 
to the title to tho property. There is 
also no proof of any fraud, misrepresenta¬ 
tion or coercion. Lastly it is contended 
for the defendant that ho is entitled to 
show that the plaintiff, in whose favour 
he executed the lease in suit, was a 
benamidar acting as an agent of Dial Singh, 
There is however a ruling of this Court, 
Bogar v. Karam Singh (10), against that 
contention. I hold therefore that al¬ 
though the term of the lease has expired 
the defendant, not having surrendered 
possession of the shop to the plaintiff, is 
estopped from denying the latter's title. 
The defendant does not allege that he has 
paid to the plaintiff any portion of 
the rent claimed. The plaintiff is con¬ 
sequently entitled to the decree asked for. 

(7) A. I. R. 1915 P. 0.96=37 All.667=80 I. O. 

299=42 I. A. 202 <P. OJ. 

(8) [19171 40 Mad. 561=86 I. 0. 817. 

(9) [1908] 7 0. \V. N. 696. 

(10) [1906] 141 P. R. 1906. 
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I accept the appeal and give the plaintiff a 
decree against thedefendant for Rs 93-8-0 
on account of rent, and for the ejectment 
of the defendant from the shop in dispute 
with costs throughout. 

R.M./R.K. Appeal accepted . 
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SCOTT-SlMTH AND MARTINEAU, JJ. 

Maula Dad —Defendant—Appellant. 

v. 

Mt. Begam —Plaintiff—Respondent. 

. Second Appeal No. 2768 of 1915, Deci¬ 
ded on 10th May 1919, from decree of 
District Judge, Jhelum, D - 12th June 
1915. 

(a) Civil P. C. (1908), O. 41, R. 31,—No 
consideration of evidence—Judgment should 
be set aside. 

It is the duty of the appellate Court to con¬ 
sider the evidence on the record and where this 
is not done, the judgment is liable to be set aside 
in second appeal. [P 337 C 1] 

(b) Practice—New case—Court cannot set 
U P- 

A Court of Appeal cannot set up a case lor any 
of the parties which is not put forward in the 
pleadings. [P 337 C 1] 

Muhammad Shafi —for Appellant. 

Fazal-i-Hussain —for Respondent. 

Judgment. —In the suit out of which 
the present appeal arises Mt. Begam, the 
plaintiff, the sole surviving member 
of a family of prostitutes living in the 
town of Gujrat, sued for possession of 
certain property sold by Mt. Bakht 
Bhari, her aunt, to Choudhari Maula 
Dad, defendant-appellant, on 6th Febru¬ 
ary 1914, on the ground that the pro¬ 
perty was acquired with the earnings of 
Mt. Jhandi, another aunt, and out of the 
property left by Mt. Shado, her grand¬ 
mother, though the salo-deols wore exe¬ 
cuted in the name of Mt. Bakht Bhari. 
The title deeds being in the name of Mt. 
Bhakht Bhari and the land having been 
entered in her name in tho revenue 
records, the onus is clearly upon the 
plaintiff to show that Mt. Bhakht Bhari 
was really only a benamidar and not the 
actual owner of tho property. The first 
Court rightly laid the onus of proving 
the third issue: 

•‘Did Mt. Bakht Bhari acquire tho property in 
dispute with tbo earnings of Me Jhandi?" 
upon the plaintiff, and found that tho 
property was not acquired with tho 
earnings of Mt. Jhandi but was acquired 
by Mt. Bakht Bhari herself out of the 
earnings of her two daughters, Mt. Piran- 
ditti and Mt. Udmi, who wore welknown 
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singers and dancers and earned large 
sums of money from their trade as such. 
It accordingly dismissed the plaintiff’s 
suit. The lower appellate Court reversed 
this decision, saying that it was on the 
whole satisfied that the land was bought 
with money contributed by Mt. Jhandi 
and Mt. Begam, possibly with the help 
of the two girls, i. e., the daughters of 
of Mt. Bakht Bhari, but probably with¬ 
out their help. It held that the property 
was therefore family property which Mt. 
Bakht Bhari had no power to sell and it 
decreed the plaintiff’s claim. The vendee 
Chaudhari Maula Dad, has filed a second 
appeal to this Court and Mr. Shafi has 
strenuously urged on his behalf that 
the lower appellate Court has set up a 
new case for the plaintiff which was 
never raised by her and that the findings 
recorded by it are not based upon the 
evidence on the record. Now turning to 
the plaint, we find it clearly alleged 
therein that the property in suit wa9 
acquired with the earnings of Mt. Jhandi 
and with tho property left by Mt Shado. 
The lower appellate Court at the com¬ 
mencement of its judgment says that the 
suit was brought on the ground that the 
land i3 part of the family estate of Mt. 
Shado's children. This however was not 
the allegation in tho plaint. The lower 
appellate Court was also wrong in stat¬ 
ing the plaintiff's assertion to be that 
the land was acquired by the family with 
the earnings of Mt. Jhandi and Mt. Begam 
herself. Mt. Begun neither in the plaint* 
nor in her oral statement said that any 
of tho purchase money was contributed 
by herself. In discussing the findings of 
tho Subordinate Judge to the effect that 
the land was aoiuired by the prostitution 
of Mt. Bikht Bhari’s daughters the lear¬ 
ned District Judge says: 

"Tbore is considerable doubt as to this, because 
both these girls married respectablo men early 
in life and it is uot thoreforo very likely that 
they earned large sums by prostitution.” 

Further on he says: 

"I think the probabilities are that thoy (i. c., 
Mt. Bakht Bhari's daughters) remained perfectly 
respectable aud did not amass wealth by prostitu¬ 
tion.” 

Now evidence was produced to the 
effect that Mt. Bakht Bhari's daughters 
were famous singers and dancers and ac¬ 
quire 1 sums of money which they handed 
over to their mother with which she 
purchased the land in suit. A local com¬ 
missioner was also appointed whose find- 
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ing is to the same effect. The learned 
District Judge has nob referred to any of 
the evidence or to th9 report of the local 
commissioner and after a careful con¬ 
sideration of hi9 judgment we are unable 
to say whether he has duly considered 
this evidence or not. His judgment in 
fact deals more with generalities than 
with the actual evidence on the record. 

It is admitted that the plaintiff's son 
purchased a house from Mt. Bakht Bhari, 
which would seem bo show that she had 
some separate proporty of her own of 
which the plaintiff’s family alraitted her 
to he the owner. This fact lias not boon 
referred to by the learned District Judge. 
In finding that the purchase money was 
supplied by Mt. Jhandi and Mt. Begim 
possibly with somo help from the 
daughters of Mt. Bakht Bhari hut probably 
without such help, the learned District 
Judge has set up a case for the plaintiff 
which was not put forward by her in her 
pleadings and is apparently not borne 
out by any evidence on the record. We 
do not think it was open to the Court 
below to set up a now case for the plain, 
tiff in this manner and a3 we are not 
sure whether it considered the evidence 
produced by the parties, wo have no 
joption bub to remand the case for re- 
'deoision. We accordingly accept the ap- 
poal and setting aside the order of the 
lower appellate Court remand the case 
thereto under 0. 41, R. 23, Civil P. C., 
for re-decision on the merits. Stamp in 
this Court will bo refunded and other 
costs will he costs in the cause. 

R.M./r.k. Appeal accepted. 
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Bevan-Petman, j 

Diwan Chand— Appellant. 


v. 

liedha Ram Devi Dial —Respondent. 
Miso. Second Appeal No. 1623 of 1918 
Decided on 14th May 1919, from order 
of Senior Sub.Judge, Lyallpur. D/- 18th 
February 1918. 

. D 4 e . c . ro , e r E * e ?»*»i°n — Court held not 

ihlulITi m V r,k f n * , otf "Pplic.lion - It 

A^lbLh “ or “burned it- 

it k ri5 0 ;"E Md 1 ‘° record room con- 
•not be held to be dit m i., e <l — Order of 

relea.e of good, from attachment implie. 

WhTn'V , of “PPhe.tion for execution — 
When judgment-debtor i. party to di«. 

enHlUA f C °. °* pro P ert y decreee-holder held 
entitled to execute decree by hi. arre.t 

fituih«a a0U k T ° f “ deoroe the decree-holder 
attached certain proporty of the judgment-debtor 

1919 L/43 & 44 


and the same was made over to a sapurdar. 
Certain attempts at sale proving abortive, the 
bailiff reported on 1st May 191C that the 
sapurdar had left and the goods were iu posses¬ 
sion of the judgment debtor who however 
presented a written statemont deuying that he 
was iu possession. O-ving to the non-attend¬ 
ance of parties, the execution proceedings 
were consigned to the record room on 7th Juuo 
191G. A yeir later, the decree holder made 
a fresh application for execution on 27th July 
1917 and a specific order was recorded that the 
goods were released and the application was 
again consigned to the record room. In Novem¬ 
ber 11)17 the decree-holder applied for execution 
by the arrest of tho judgment-debtor: 

Held: (1) that the Court was not justified in 
"striking off'* the application for execution cn 
7th Tune 191G, which should either have beeu 
dismissed or adjourned, as tho Court was not 
legally competent to do a in thing else; (2) that 
it must ho h* Id that the application was not 
aisinissod and that tho attachment continued 
to sub>i«t; (3) that the order of reload must bo 
regarded as one involving and implying tho 
dismissal of tho second application and that that 
application should b:> held as having been 
dismissed; (4) that consequently, tho attach¬ 
ment ceased ou -7th July 1017 and the goeds wero 
thereafter at tho disposal of tie judgment- 
debtor; (5) that in any event tho judgment- 
debtor was a party to the disappearance of tho 
proparty and tbo decree-holder was ontitlcd to 
execute the decree by tho arrest of tho judgmeut- 
debtor. [F 339 Cl) 

lliun Chand Mancharida—tor Appel- 
lant. 

Mukand Lai Puri —for Respondent. 

Judgment.—Tho respondent, the de- 
creo holder, obtained a decree against 
tho appellant, the judgment-debtor, aud 
in execution of the decree he attached 
certain property of the Utter and the 
same was made over to a sapurdar, or 
care.taker, who gave the usual receipt 
and undertaking. It is a very common 
praotico in such cases for the goods 
seized to remain in possession of the 
judgment-debtor. Certain attempts at 
sale proving abortive, the bailiff reported 
on 1st May 1916 that tho care-taker 
had left the town and that tho goods 
wore in the possession of tho judgment- 
debtor who was responsible for tho 
failuro. The judgment dobtor however 
presented a written statement in Court 
denying that he was in possession and 
suggesting collusion between the decree- 
holder and the care-taker, and the exe¬ 
cution proceedings were consigned to the 
record room on 7th June 1916 owing to 
the non-attendance of the parties. A 
year later the decree-holder made a fresh 
apphoation for exeoution of the deeree. 
On 27th July 1917,-owing to the absence 
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of tho decree-holder, a specific order was 
recorded that the goods were released, 
and the application was again consigned 
to the record room. In each of the orders 
the Munsif uses the words “dakhil 
daftar.” In November 1917 the decree- 
holder applied for execution of the decree 
by the arrest of the judgment-debtor. 
The Munsif wrote a very confused order, 
hut he issued a warrant for the arrest 


of the judgment-debtor on the ground 
that tho property had been released. 

On appeal the lower appellate Court 
held that no attachment subsisted after 
tho first application for execution had 
been dismissed in default, that Bhana 
Mai v. Ganpat 11 ai (l), relied on by the 
judgment-debtor, was inapplicable, inas¬ 
much as tho property had not been re¬ 
leased in that case, and that tho judg¬ 
ment-debtor had his remedy against the 
care-taker and he therefore dismissed 
tho appeal. The care-taker i3 alleged to 
be a man of straw and to have dis¬ 
appeared. Tho judgment-debtor appeals 
to this Court and on his behalf it is 
argued that tho report of tho bailiff is 
not evidence, that there i3 no evidence 
on the record to show that the good9 
remained in his possession, that the 
mere dismissal of the applications for 
execution and the specific order of release 
did not in factreleaso thorn, that nothing 


was done to givo offoct to the order of 
release, that the judgment-debtor never 
recovered the goods, that they must be 
regarded as still actually seized and in 
the possession of the care-taker and that 
the principles enunciated in Bhana Mai 
v. Ganpat Rai (l) were applicable to 
the case. No other authorities have 
been referred to. It is convenient to 
give the following extract from the 
judgment relied on, which is of a Divi¬ 
sion Bench of the Chief Court: 

-In ChUty's Archbold’s Practice of the Queen 
Bench Division Edn. 14, Oh 75 16 and 17 

fn 809) authorities are cited for the following 
rn’lep- as Foon as tho Sheriff seizes the debtor s 
CO ods‘ under the writ bo is thereby absolutely 
discharged to the extent of the levy, whethor 
the Sheriff sell tho goods or return the writ or 
not: or though they afterwards bo rescued from 
hinr and the debtor may plead this to an action 
on the judgment, or if another writ be sued out 
HPftinst him for tho same debt, he may bo 
relieved upon motion. The Sheriff is liable to 
the execution creditor for the amount of the 
lew Arriving these rubs our answer to the 
crennd question is that the decree-holder cannot 
further execute h i3 decr e o against th epergon_or 

[1899] 21 P. R. 1S99. 


property of the judgment-debtor, other than 
that attached and made over to the care-taker 
unless it be proved that tho judgment-debtor 
was a party to the disappearance of the property 
attached.*' r 3 

On behalf of the respondent it 13 con¬ 
tended that the goods were released, 
that thereafter the decree holder could' 
not demand their 9ale or otherwise put 
forward any right or claim in respect of 
them without fresh execution and attach, 
raent, that till he did so, he was in no 
way concerned with the goods, that on 
the contrary the goods having been 
released the care taker was no longer 
entitled to possession of them and was 
relieved of all obligation except to return 
them to the judgment-debtor if they 
were not in the latter’s possession al¬ 
ready, that tho goods were no loDger 
attached and were at tho disposal of the 
judgment-debtor who alone had any 
righfc3 in respect of them and that there¬ 
fore the judgment in Bhana Mai v. 
Ganpat Rai (1) was inapplicable and 
that the decree-holder was entitled to 
take out fresh execution, but no authori¬ 
ties have been referred to. It was alsa 
stated that the rule9 of the English law 
adopted and followed in Bhana Mai v. 
Ganpat Rai (1) were not applicable to 
India, but here again no reasons or 
authorities were giveu for this con¬ 
tention. 

The Civil Procedure Code of 1882 did 
not provide for cases whore the applica¬ 
tion for execution could not proceed for 
default of the decree-holder aud a prac¬ 
tice arose of "striking off” or shelving 
tho application. Such a practico was 
not justified by that Code and the proper 
order was one either .granting or dis¬ 
missing tho application in whole or in 
part. The effect of “striking off” was 
discussed in numerous casc9 and it wa9 
held that no general rule was applicable, 
that the attachment was not necessarily 
put to an end and that the effect would 
depend on the circumstances of the case. 
A full discussion of this subject is to be 
found in Woodroffe and Ameer All's 
Commentary on the Code, Edn. 2, p. 960. 
The defect in the old Code was pointed 
out by Edge, C. J., in Dhonkal Singh v. 
Phakkar Singh (2) and in the present 
Code tho situation is dealt with by O. 21, 
R. 57, which provides that where any 
property ha9 been attached in execution 
of a dflerP*. hnt hv reason of the decree- 
(2) 11893] 15 All. 84 (F. Bj. 
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holder’s default, the Court is unable to 
proceed, it shall eibher dismiss the appli¬ 
cation, or adjourn it and that upon such 
dismissal, the attachment shall ceise. 
The present rule however does not indi¬ 
cate whether a dismissal for default can 
be set aside and whether, if not set aside, 
a fresh application for execution is, or 
is not barred. In Nomuna Bibi v. Roshun 
Meak (3) it was held that on the dis¬ 
missal of an application under this rule 
the attachment ceases even if the Judge 
intended to continuo it. 

Coming to the facts of the present 
ease, it is clear that the Munsif was not 
justified in “striking off” the application 
for execution on 7th June 1916. Ho did 
not dismiss it as assumed in arguments 
in this Court. In accordance with O. 21, 
R. 57, he should either have dismissed it 
or adjourned it. He was not legally 
oorapbtent to do anything else. The 
intentions of the Munsif cannot he con¬ 
sidered. In my opinion therefore it 
must be held that the application was 
not dismissed and that the attachment 
continued to subsist. The order of the 
Munsif dated 27th July 1917 is similar 
except that he specifically released the 
property. I think the order of release 
must bo regarded a9 one involving and 
implying the dismissal of the applica¬ 
tion, and that the application should bo 
held as having been dismissed, and to 
this extent, I am prepared to follow the 
conclusions to be gathered by the deci¬ 
sions of the Courts under the old Code 
when dealing with applications which 
had been “struck off/' The result of 
this finding is that the attachment ceasod 
on 27th July 1917. 'Thereafter the goods 
were at the disposal of the judgment- 
debtor. Whether the goods had been 
all along in his possession or not, it 
is not denied that he took no steps 
whatever to recover them. It is in. 
credible that if he had not been in 
possession of the attached property, or 
was not in collusion with the care-taker, 
he would not have taken very prompt 
stops to recover it. 

I hold without taking the report of 
the bailiff into consideration that the 
property attached had either been left 
m the possession of the judgment-debtor 
or that he subsequently obtained pos- 
session of it, or that the judgment. 
dehtor has been in pnllnaion t t, e 

(8) 11911] 88 Cal. 4bS=9 1. 0. 008. ' 


care taker and that he was a party to 
the disappearance of the said property. 
This last finding brings the oas9 within 
Bhana Mai v. Ganpat Rai (l). I there¬ 
fore dismiss the appeal with costs. 

R.M./r.K. Appeal dismissed. 
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SCOTT-3.MITU AND MARTINEAU, JJ. 

Khuda Baksh and others —Plaintiffs— 
Appellants. 

v. 

Mt. Fatteh Khatun and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 2233 of 1914, De¬ 
cided on 28ch May 1918, from decree of 
Divl. Judge. Multan, D/- 10th June 1914. 

Custom (Punjab) — Succession —Karloo 
Jat« of Multan—Suit for possession by in¬ 
heritance of land belonging to first cousin 
from sisters of last owner—First cousins ex¬ 
cluded by sisters and daughters under 
Riwaj-i am unsupported by instances-Riwaj- 
i*am does not vaise presumption in favour 
of custom described in it—Sisters failing to 
prove custom excluding collaterals—Maho- 
medan law applies—Mabomedan Law, 
Applicability. 

A Riwuj-i-ain which, without oitlng any In¬ 
stances, describes a Bjicci.il custom opposed to 
the general custom of tho province aud tho great 
mass of authorities, does not ralso a presumption 
iu favour of tho special custom described iu it. 

[P 340 0 2] 

1 be roero ontry In a Riwoj-i-am that malo 
collaterals as near as first cousins ars excluded 
by sisters and daughters, unsupported by in¬ 
stances. is uot sufficient to shift tho onus on to 
the ojusina to oUablish their right of succession; 
A I. II 1910 P. C. 129 (P.C.). W and 42 / 0. 

CP 340 0 9; P 841 Ol] 

Whero no definite oustorn is proved tho per¬ 
sonal law of tho parties must be followed: 4 P iL 
1888; 89 P, It. 1898 and 117 P. B. 1901, Foil . 

Plaintiffs sued for possession by inheritance 
of certain land the proporty of their first oousin. 
llofondants were the sisters of the last owner 
According to tho Rlwaj l-am, whloh did not olte 
any instano-8. first cousins wore excluded bv 
ai.-Wa and daughters: 7 

Held: (W that no reliance ooald be placed 
upon the Rlw.j-l .ni aa it did uot oltf ae» 
instances; (ir that the onus lay upon tho dofeu- 
danta to establish that among Karloo Jats o* 

Multan District the si-tera of a mate proprietor 

excluded bis collaterals as near as first cousins; 
(3) that no speoiflo rulo of custom having been 
proved. Mahomodau law must prevail and the 
plaintiffs woro entitled to half the property, their 
share aocordtng to that law; ( 4 ) that the plahj? 
tiffs oould not be deprived of their rights merelv 
because they had claimed the whole of tha 
porty in accordance with custom. CP 341 0 ll 
Mohammad Shafi— f or Appellants. 
oheo Naratn for Respondents, 
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Judgment. —This is a second appeal 
upon a certificate granted by the District 
Judge from the order of the lower appel¬ 
late Court dismissing the plaintiffs* suit 
for possession of certain land, the pro¬ 
perty of their first cousin Chiragh de- 
ceased. Defendants are the sisters of 
Chiragh, and the question is whether 
according to custom fcho plaintiffs exclude 
the sisters. The parties arc Kalroo Jats 
of Nawabpur village in the Tahsil and 
District of Multan As pointed out by 
the lower appellate Court, the case 
depends mainly on the question of onus. 
It says that if the onus is laid on the 
plaintiffs they fail, aud if it is laid on the 
defendants they fail. In the Riwaji am 
of the Multan District the answer to 
question 13 is as follows: 

Except the 82 castes who follow the 
law, the other Mahomodans say that 
as long as there are inale collaterals 
within throe degrees sisters and daughters 
aro excluded. The three degrees are thus 
reckoned: (l) deceased, (2) brothers, (3) 
brothers’ sons. The lower appellate Court 
points out that 

"in the ordiuary method of reckoning degrees of 
relationship tho plaintiffs would como within 
three degrees, but in the special manner in 
which the degrees are reckoned as stated above 
the plaintiffs do not come within tho three de¬ 
grees. The result is that the Customary law as 
above stated is not in favour of the plaintiffs." 

Noinstancesaregiven in theRiwaj-i-am. 
Plaintiffs produced some oral evidence in 
support of their contention, but it is 
really worth little. The defendants pro¬ 
duced none; and the onus wa3 laid upon 
the plaintiffs by tho lower appellate 
Court because they came into Court seek¬ 
ing to oust the defendants who were 
already in possession of the property, the 
revenue authorities haying sanctioned 
mutation of names in their favour and the 
Customary law as referred to above being 
in their favour. Mr. Mohammad Shafi 
in arguing the case on behalf of the 
appellants laid stress on the fact that 
there are no instances appended to the 
answer relied upon by the other side. 
Ho urges that entries in the Riwaj-i-am 
of this sort, unsupported by instances, 
are worth very little. He also points 
out that tho way of reckoning degrees of 
relationship stated in the Riwajiam is 
a most unusual one and not warranted by 
the decisions of this Court. Pandit Sheo 
Narain on behalf of tho respondents lays 
very great stress upon tho Privy Council 


case repported as Beg v. Allah Ditta (l), 
wherein their Lordships stated as fol¬ 
lows : 

“ T be Riwajiam was produced aud exhibited 
as evidence at the very outset of the case ; it is a 
public record prepared by a public officer in dis¬ 
charge of his duties, and under Government 
rules, it U clearly admissible in evidence to prove 
the facts therein eutered, subject to rebuttal. 
In tbeir Lordships' opinion, the statements con¬ 
tained in the Riwajiam form a strong piece of 
evidence in support of the custom, which it lay 
upon tho plaintiffs to rebut, and this, according 
to tho findings of the Divisional Judge they 
failed to do. " 

In that case there were no instances 
in support of the entry in the Riwajiam 
but as above noted, it was relied upon by 
their Lordships of the Privy Council. 
Pandit Sheo Narain urge? that the entry 
in the Riwajiam relied upon by his 
clients is presumptive evidence in sup¬ 
port of tho custom which it lay upon tho 
plaintiffs to rehut and that the onus was 
rightly placed upon them. Now this 
judgment of the Privy Council was con¬ 
sidered by a Division Bench of this Court 
in the case of Wazira v. Mt. Maryan (2) 
and the following passage occurs at p. 337 
(of 1917 P. R.) 

"That judgment (roported as Beg v. Allah 
Ditta (i)) must be re*d as a whole. Tho Privy 
Council were dealing with a case in which tho 
Riwajiam, even though it cited no instances, 
was nevertheless in full accord with a well known 
custom which is nonortheloss well established 
because it forms au oxcoption to tho goueral rulo 
that malo collateral* oxcludo daughters. In such 
a cas3 it wai doubtless for tho«o who contro¬ 
verted the tho Riwajiam and tho weight of 
authority to rebut the case arrayed against them. 
But tho matter is different when, without citing 
any instances, a Riwajiam which has been 
imperfectly complied describes a special custom 
opposed to tho general custom of the Province 
and the great mass of authorities. " 

It is contended by Mr. Shafi that the 
custom here relied upon by the respon¬ 
dents and referred to in answer 13 of tho 
Riwajiam is a very peculiar one and 
quite opposed to the customary law and 
further that the method of calculating 
degrees of relationship is also a peculiar 
one. We fully agree with him and we 
hold that for tho reasons stated \nW azira 
v. Mt. Maryan (2) the ruling of their 
Lord-hips of tho Privy Council in Beg v. 
Allah Ditta (l) does not apply to such 
cases as tho present. We therofore hold 
that the mere entry in tho Riwajiam 
that male collaterals as near as first 


(II A. I. R. 1016 P. C. 1*29=88 I. C. 354=44 
I A. 89=45 P.R. 1917 = 44 Cal. 749 (P.O.). 
(2) [1917]81 P.R. 1917=121. C, 858. 
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(cousins are excluded by sisters and daugh¬ 
ters, uosuported by instances is nob suffi¬ 
cient to shift theonus on to the plaintiffs. 

In the case reported as Mt. Khairan 
v. Khanan (3) the parties to which were 
Kalroo Jats of the Multan District, it 
was found that no custom was proved by 
which daughters succeed to their father's 
immovable property to the exclusion of 
brothers' sons. At p. 2d (of 1S89 P. R) of 
the report the learned Judges pointed out 
that their decision did not affirm the 
existence or non existence of any custom 
as to the right of succession inter se of 
daughters and brothers’ sons, but that it 
was wholly negative in its result, namely 
that no custom was proved by which 
either class succeeds to the exclusion of 
the other. Accordingly the case waa de¬ 
cided in accordancewith the principles of 
Mahomedan law. The same was held in 
Khanan v. Mt. Jatti (4) the pirties to 
which were also Kalroo Jats of Thasil 
and District Multan and Mahomedan law 
was again followed. Mr. Shall contends, 
firstly, that his olient should be given 
the whole of the property because the de¬ 
fendants have not proved any custom con¬ 
trary to the general custom by which first 
cousins exclude daughters and sisters, or in 
the alternative that the rule of decision 
should be that of Mahomedan law under 
which his clients would get half of the 
property and the defendants the other 
half. The lower Courts declined to follow 
Mahomedan law because the plaintiffs 
did nob base their claim upon that law 
but upon custom. In this connexion 
Mr. Shafi cited Mt. Sardar Bibi v. Sayad 
Ati Shah (5), Nasirud Din Shah v. Lai 
Bibi (6) and Sheeran v. Mt. Sharman (7) 
as authorities for the proposition that 
where no definite oustom is proved Maho¬ 
medan law must be followed. We do 
not think plaintiffs can be deprived of 
this rights merely because they claimed 
the whole of the property in accord¬ 
ance with custom. Our finding is that 
no specific rule of oustom is proved and 
that in accordance with the previous de¬ 
cisions Mahomedan law must bo followed. 

We therefore accept the appeal and 
setting • aside the order of the lower 
Court grant the plaintiffs a decree for 

(8 ) [1889] 12 P. r7i889. 

(4) [18921 116 P. R. 1892. 

(5) [1888] 4 P. R. 1888. 

(6) [1888] 89 P. R. 1888. 

(7) [1901] 117 P. R. 1901. 


half of the property claimed. In the 
circumstances we direct that the parties 
should bear their own costs throughout 
the litigation. 

R.M./R.K. Appeal accepted. 
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Broadway and Abdul Raoof, JJ. 

Afzal Khan and others —Defendants 
Appellants. 

v. 

Alt. Mahtab Bibi —Plaintiff—Respon¬ 
dent. 

First Appeal No. 1050 of 1915, Deci¬ 
ded on lGth May 1919, from decree of 
Senior Suh- Judge, Lahore, D/- 1st Feb¬ 
ruary 1915. 

Civil P. C. (1908), O. 41, R. 33—Suit to 
recover dower—Decree apportioning liabili¬ 
ties of various properties—Appellate Court 
has power to pass proper decree. 

Where in a suit for recovery of a specifio sum 
of money as dower, tlio Court bad no materials 
before it to apportion the liabilities cf various 
properties but uovcrthless directed that the sum 
be recovered from these properties in a certain 
proportion. 

Held ; that the dccrco should not have con-* 
taioed this direction, and that the High Court 
bad power to pass a proper decree by expunging 
from tljo decreo of the lower Court the direction 
with rog«ard to the manner of the realisation of 
the decretal amount. [P 344 O 1] 

Ghulam Rasul and Moti Sagar —for 
Appellants. 

Fazl-i-Husain and Nias Muhammad 

for Respondent. 

Judgment.—This first appeal arises 
out of a suit for recovery of dowor by 
Mt. Mahtab Bibi, a widow of one Sardar 
Mir Alam Khan, under the following 
circumstances: Sardar Mir Alam Khan 
married the plaintiff some time about 
1876. From her he had three sons, Nur 
Alam Khan, defendant 1, in the case, 
Mir Flassan Khan, defendant 2, and 
Muhammad Aslam Khan, defendant 3. 
There are three daughters also, but their 
name9 need not be mentioned here as they 
are nob parties, to this 9uit. His second 
wife was Mt. Fatima Bibi, who is defen¬ 
dant 7. From her also he had three 
sons. Mir Afzal Khan, Said Alam Khan 
and Nazir AlamKhau, whoare impleaded 
as defendants *4, 5 and 6 in the plaint. 

Mir Alam Khan died in the year 1911 
possessed of moveable and immovable 
property. The six sons above mentioned 
came into possession thereof. The plain¬ 
tiff demanded from them Rs. 10,000, the 
amount of her dower due from the de¬ 
ceased Mir Alam Khan, on the ground of 
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their beiDg in possession of the assets 
of her deceased husband. They having 
failed to satisfy her claim, the present 
suit was instituted by her. The plaint 
was presented unstamped with court-fee 
with a prayer for permission to sue as a 
pauper on the allegation that she was 
net possessed of sufficient property to be 
able to pay the required court-fee. Her 
application to sue as a pauper was op¬ 
posed by the defendants on the ground 
that 6he had inherited a share in her 
husband’s estate and was therefore in a 
position to obtain funds for paying the 
court-fee. In fact Fakir Muhammad, 
agent of the defendants, actually offered 
to advance n loon of Rs. 500 on the se¬ 
curity of her share in the property of 
the deceased. Inspite of the opposition, 
permission was granted to her by the 
first Court on the finding that a will 
was being set up according to which the 
entire property was said to have been 
gifted away in favour of the six sons. 
Tho defendants came up in revision to 
the Chief Court and in para. 3 of their 
petition of revision, they again stated 
that tho plaintiff was jointly with her 
sons in possession of immovable property 
in which she hold a 6haro by right of 
inheritance, that she had a saleable in¬ 
terest in their property and that their 
agent had offered to take over her share 
for an amount exceeding tho amount of 
of court fee payable on the plaint. The 
Hon ble Chovis, J., rejected the petition 
for revision, repelling this plea on the 
ground that it wae admitted on their 
behalf that all the estate had been dis¬ 
posed of by a will. 

I may mention hero that in spite of 
this plea the defendant Mir Afzal Khan 
had the courage to raiso in his jawabdawa 
the inconsistent ploa that Mir Alam 
Khan had divorced tho plaintiff long be¬ 
fore his death and that she had ceased te 
be his wife. Before the suit actually 
came to trial Nazir Alam Khan, defen¬ 
dant 6, had died on 27th March 1912 
and Muhammad Afzal Khan has died 
since during tho pendency of the appeal. 
The principal defendants in tho case wore 
Mt. Fatima Bihi and her sons, who ac¬ 
tually resisted the claim of the plaintiff. 
The other defendants being her sons ad¬ 
mitted the claim. The roal dofonce is 
to be found set up in the jawabdawa put 
in on behalf of tho brothers Mir Afzal 
Khan and Said Alam Khan. They plea¬ 


ded that amount of dower alleged by the 
plaintiff was excessive and unreal and 
that, as a matter of fact, she being a low 
Kashmiri girl her dower was fixed at 
Rs. 30 only. They also resisted the 
claim on the plea that she had been 
divorced long ago and that her claim was 
long barred by time. 

Issues were framed by the Court below 
on 27th March 1912, and the issues 3 
and 4 related to these two pleas. The 
remaining issues need not he mentioned 
as no argument was raised before the 
Court as to matters covered by these 
issues. It layupon the plaiotiff to prove 
her claim for a dower of Rs. 10,000. 
The burden of proof as to this issue was 
placed upon her by the order of tho 
Court. She in proof of her claim pro¬ 
duced both oral and documentary evi¬ 
dence. The latter consisted of the re¬ 
cord of a deposition of her husband in a 
suit for dower instituted so far back as 
1899. In that suit the amount of dower 
claimed was Rs. 30,000 and Mir Alam 
Khan was called a9 a witness in proof of 
the amount. Nur Alam Khan, defen¬ 
dant 1, has stated in his evHence that 
before going to Court his father had taken 
the precaution of arming himself with 
tho possession of tho deed of dower for 
Rs. 10 000 which he himself had execu¬ 
ted in favour of the plaintiff. He took 
the dower-deed with him and produced 
it before Court, when ho stated that the 
dower which he had himself fixed upon 
his wife was Rs. 10,000. Bawa Baij 
Nath was the reader of the District 
Judge of Lahore at the time. He has 
been examined in this case to prove this 
statement of Nur Alam Khan, which was 
taken down by him in the case of Mu - 
hammad Jan v. Mt. Bibi % Appeal No 18 
of 1899. Mahtab-ud-din acted as an 
agent in the above-mentioned ca c o, Mu - 
hammad Jan v. Mt. Bibi. He has also 
been produced as a witness in this case. 
He was present at the time when Mir 
Alam Khan stated before tho Court that 
the dower of Mahtab Bibi was Rs. 10,000. 
He saw him producing before tho Court 
a paper about tho dower in support of his 
statement. 

Tho written deposition on the record 
together with the statements of these 
two witnesses leaves no possible doubt 
as to tho genuineness of the plaintiff 9 
claim for Rs. 10,000, as her dower. This 
in our opinion was sufficient to establish 
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her claim, but in addition to this she has 
called several witnesses who have given 
direct evidence on the question of the 
amount of dower. Muhammad Amir, 
Imamuddin, Fazal Din, Ahmad Bakhsh, 
Rahim Ullah and Nur Ahmad wore all 
present at the ceremony of the nikah and 
before their eyes and within their hear¬ 
ing the nikah took place. Rs. 10,000 as 
dower was fixed and a mehrnama was 
prepared. The lower Court has believed 
this evidence and found that the plain¬ 
tiff has succeeded in establishing the 
amount of dower claimed by her. We 
ourselves have carefully examined the 
plaintiff’s evidence on this point in the 
light of the criticism of Rai Moti Sagar. 
the learned counsel for the appellants, 
and have unhesitatingly arrived at the 
flame conclusion. The evidence of rebut¬ 
tal given on behalf of the defendants is 
utterly worthless. In fact Rai Moti Sagar 
frankly admitted it and did not like even 
to refer to it in hi9 argument. In their 
forlorn hope of succeeding to gain their 
point they oven brought into Court for¬ 
ged documents to which in this Court Rai 
Moti Sagar did not think propor to refer. 
Wo therefore do not wish to take any 
ootioe of them 

On this point therefore there can be no 
doubt the judgment of the Court below 
is unassailable. As regards the questiou 
of the alleged divorce and limitation, it 
may bo mentioned at the outset that al¬ 
though the decision of the Court belosv 
was against the defendants on those two 
points also, originally no plea was raised 
on those two points in the memorandum 
of appeal a9 originally framed. Later on 
in amplification of grounds I and 5 an 
additional ground was added by Mr. 
Giulam Rasul, the counsel who filed the 
appeal. No ground however was oven 
then taken against the finding of the 
lower Court on the question of divorce. 
As we have already mentioned in the 
early part of our judgment, the plea of 
divorce was merely an afterthought. A 
plea quite contradictory to this plea was 
raised in the proceedings relating to the 
inquiry into the question of the plaintiffs 
pauperism. However, be that as it may 
let us eee whether the detendants have 
succeeded in making good this plea, the 
burden of establishing which lay heavily 
upon them. As found by the learned 
Judge of the Court below in the hope of 
throwing dust into everyone’s eye, they 


Mahtab Bibi Lahore 343 

brought into Court a forged register kept 
by a deed-writer in which an entry as to 
the execution of a taluknama is to bo 
found, wherein an extract of the con¬ 
tents of the document is given. It is to 
the effect that 

“Mt. Mahtab Bibi i3 disobedient and sho does 
not behave properly. According to Mahomedan 
law I of my own accord have pronounced the 
word ‘divorce* thrice and have made her unlaw¬ 
ful for my person. M 

The name of Mir Alam Khan is entered 
as the executant of the document. An 
extract from the register containing the 
entry is on the record and its translation is 
to be found printed at p.27of the printed 
record. The register itself was before 
the Court bolow which came to the con¬ 
clusion that there were grounds to look up¬ 
on the entries with sucpicion. The pages 
containing the entries appeared to the 
Court to have been intentionally “dirtied 
by an unusual amount of fingering.” Taking 
thi9 circumstance into consideration 
along with a number of other circum¬ 
stances, the Court create 1 the entry as 
spurious and wholly unreliable. We en¬ 
tirely agree in the reasons given by the 
Court below. We are not however in a 
position to express any opinion as to the 
register of the deed-writer, because tho 
defendants have not thought fit to have 
it brought up before this Court. Having 
regard to the strong finding of tho Court 
against tho register, it was the duty of 
the defendants to have placed it before 
this Court if they wished to get rid of 
the findingon tho point. Evidently having 
failed to mislead the Court below they 
brought it wise not to make an attempt 
here. The oral evidence under this head 
also is a9 worthless aud unreliable as 
under the first head and we fully agree 
with tho Court below that it cannot be 
believed An attempt was made on be¬ 
half of the defendants in the Court below 
to rely upon certain oiroumstantial evi¬ 
dence to show that tho plaintiff must 
necessarily have been divorced by her 
husband. A will is produced in which 
provision is made for the sons and no 
mention is made of the plaintiff, but as 
the learned Judge has remarked, defen¬ 
dant 7 also is not mentioned nor are 
any of the daughters. The properties are 
divided among the sons of Mahtab Bibi 
and Fatima Bibi and evidently tho sons 
have been trusted to look after their 
mothers. There is therefore nothing in 
thi9 oiroumstance which may point to- 
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wards divorce. As we have already stated 
no plea has been taken impugning this 
finding of the Court below, but we have 
allowed Rai Moti Sagar to address us on 
this point also. The case for the defence 
was a bad one and it was not possible for 
the learned counsel to say much in sup¬ 
port of it. 

The last plea urged by him is the one 
raised in para. 7 of his plaint. It is to 
the effect that the value of the property 
at Peshawar is less than one sixth of the 
value of property at Lahore and hence 
the decree against both properties in 
equal proportion is contrary to law and 
equity. This plea evidently impugns the 
concluding direction given in the decree 
of the Court below in these words: 

It is also directed that not more than half 
the sum shall be raised from the Peshawar pro¬ 
perty.” 

There is force in this plea. The Court 
below had no materials before it to ap¬ 
portion the respective liabilities of the 
Peshwar and Lahore properties. This is 
a question which can he tried only when 
it actually arises. Under R. 33, O. 41, 
|we have power to pass a proper decree 
which ought to have been passed by the 
'Court below. We therefore direct that 
the words quoted above bo expunged 
from tli© decree. In other respects it 
will stand. The appeal therefore faih 
and is hereby dismissed with costs. 

R.M./p.K. An real dismissed . 
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Bevan-Pet.man, J. 

Sher Ali —Plaintiff—Appellant. 

v. 

Maiign and others — Defendants — Res¬ 
pondents. 

Second Appeal No. 2557 of 1918, Deci¬ 
ded on 6th May 1919, from decree of 
Dist. Judge, Gurdaspur, D/- 15th June 
1918. 

(a) Civil P. C. (1908), O. 17, R. 3-0. 17, 
R. 3 is not mandatory. 

Rulo 3, O. 17, is an enabling rule and not a 
mandatory ond. [ P 345 C 2] 

❖(b) Civil P C. (1908), O. 17. R. 3-Mere 
order of dismassal based on default is not 
proper—Court not able to decide suit forth¬ 
with on material before it—Provisions of 
O. 17, R. 3 should not be availed of. 

A mere order of dismissal based on default is 
not u proper or legal order under this rule. The 
Court should proceed with the disposal of the 
suit on the materials before it and, if the circuni- 
stance 8 are such that it cannot decide the suit 
forthwith on thematcrials before it, it should 
not avail itself of the provisions of that rule. 
Where therefore it appeared at the first hearing 


of a suit that certain defendants had not been 
served and the Court passed orders adjourning 
the case and directing issue of summons to all 
absent defendants on receipt of preccss-fees, or a 
proclamation by beat of drum at the expense of 
the plaintiff but the plaintiff took no action 
whatever iu respect of the order and on the date 
of hearing gave no reasons for his default and 
pleaded no extenuating circumstances hut asked 
for forgiveness and indulgence and the Court dis¬ 
missed the suit under O. 17, II. 3: 

that under tho circumstances R. 3, 
O. 17, was inapplicable and should not have 
been applied. (P 345 c 2} 

Aldul Razaq —for Appellant. 

Hari Chand —for Respondents. 

Judgment.—The fact9 of this case 
are that at the first hearing of (he suit, 
11 th January 1918, it appears that cer¬ 
tain defendants had Dot been served. Tho 
Court passed orders, whether suo motu 
or at the request of the plaintiff does not 
appear from the record, to tho following 
effect: 

Summons to issue to all absent defendants on 
receipt of process-fees, a proclamation by beat 
of drum to be made for the next hearing, tho 
plaintiff to pay five annas and four annas res¬ 
pectively for the proclamation in tho local Tahsil 
and iu the c*Dal colony, tho plaintiff to filo parti¬ 
culars and addresses of defcndants-resDondents in 
the caual colouy by the next day and summous 
to issue aho to them, tho defendants present to 
tile their written statements of defence on 13th 
February.” 

The hearing was adjourned to 13th 
February. The plaintiff took no action 
whatevor in respect of the above order, 
but appeared in Court on 13th February. 
He then gave no reasons for his defaults 
and pleaded do extenuating circumstan¬ 
ces but asked for indulgence and forgive¬ 
ness. Some cf the defendants were pre¬ 
sent. The Court dismissed tho suit un¬ 
der O. 17, R. 3, Civil P. C. and tho Dist¬ 
rict Judge dismissed the appeal. For 
the appellant it is submitted that 
O. 17, R. 3, applied only to an adjourn¬ 
ment applied ‘for by a .party and not 
ordered suo motu by a Court a3 in the 
present instance. Reliance is placed 
on Pearee Mohun Bera v. Shama, 
Churn Mytee (l), that the words “any 
other Act” mean some act subsequent to 
those previously mentioned in the rule 
and that the Court could proceed only to 
decide the suit and not dismiss it. The 
following decisions were relied on Sitara 
Begum v. Tulshi Singh (2), Bam Nara - 
yan v. Jagdeo Missar (3) and N agendra 

(1) 11873] 19 W. R. 31. 

(2) 11901] 23 All. 462. 

(3) 11911) 33 All. 090=10 I. 0. 903. 
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Kumar Bose v. Naiin Mandal (4). 
Ifc is also contended that the suit 
could not proceed alone against the de¬ 
fendants present in Court as the land 
was in the joint names of all defendants 
and that therefore the suit was rightly 
dismissed. The contention that the 
words 1 any other act” mean some act 
subsequent to those previously mention¬ 
ed is untenable, is not pressed and need 
not be furthor dealt with. For the res¬ 
pondents it is briefly contended that 
O. 17, R. 3, does not by its terms indi¬ 
cate that it is applicable only to adjourn¬ 
ments granted at tbe request of a party, 
that if tbe rule be held inapplicable the 
suit might be regarded as dismissed un¬ 
der O. 9, R. 2, Civil P. C., and Anally, 
that if the appeal be accepted, costs 
should be allowed to the respondents 
throughout. 

There are a number of judicial decisions 
dealing with the subject-matter of O. 17, 

R. 3, ohiofly on the construction of 

S. 158, Act 14 of 1682, which is the 
corresponding soction. The rule itself 
provides that in the event of certain de¬ 
faults a Court may ‘ proceed to decide the 
suit forthwith. M This has been construed 
in Nagendra Kumar Bose v. Nabin 
uVandal (4), as meaning that the Court is 
not empowered to proceed to dispose of 
the suit by recording further evidence or 
otherwise proceeding with the suit, but 
that the Court is merely empowered to 
decide the suit forthwith. The learned 
Judges referred to the decisions in Ma- 
riannissa v. Ramkalpa Gorain (5) and 
Cooke v. Equitable Coal Company (6) as 
laying down the general principles appli¬ 
cable to S. 158. Civil P. C. In the for¬ 
mer case it was held that the meaning of 
S. 158 was that the Court is to proceed 
with the disposal of the suit on the ma¬ 
terials before it. The decision in Sita- 
ram Begum v. Tulshi Singh (2) is to tho 
same effect and is an authority for hold¬ 
ing that tho suit oanuot be summarily 
dismissed, but apparently tbe learned 
Judges in that case were of opinion that 
the Court could take further evidence 
and dispose of the suit in a normal way. 

\r Kumar Bose v. Nabin 

Mandal (4), already referred to, the lear- 

^ eld thafc 8Uoh a construction 
ot that decision did not necessarily fol- 

(4) [19091 30 Oal. 189=11.0.741 ' 

(8J [1907] 84 Oal. 236. 

(0) [1904] 8 0.W.N.G2Z. 


v. Din Muhammad 

iow and if that had been intended they 
were not prepared to place the same con¬ 
struction on S. 15S. They held there- 
fore that under that section the Court 
was merely empowered to decide the 
9uit forthwith. 

It may bo urged how can the suit be 
decided forthwith if fchare are do mate¬ 
rials on the record for a decision as in 
this case except by dismissal. Any suoh 
difficulty is. I think, solved by bearing in 
mind that R. 3, O. 17 is an enabling 
rule and not a maudatory one. If thej 
circumstances are such that the Court 
cannot decide the suit forthwith on tho 
miter ills before it, it should not avail 
itself of tho provisions of that rule. It 
is clear as pointed out in Silara Begum 
v. Tulshi St ugh (2), that a mere order of 
dismissal based on a default is not a pro¬ 
per or legal order under S. 15S. llad 
that been the inteution of tho legislature 
it could have easily provided for the dis¬ 
missal of the suit us a penalty. This has 
not been done aDd, on tbe contrary, the 
Court is empowered, if it desires to avail 
itself cf O. 17, R. 3. to decide the suit 
on the materials already before it. In 
the present case tho first Court was not 
in a position to decide the suit. It had 
no materials for decision before it. Tho 
written statements of defence had not 
oven been filed. Under these circum¬ 
stances I think O. 17, R. 3, was inappli- 
cable and should not have been appiiod. 
This Court is not concerned now with 
the orders of dismissal Qr otherwise 
which the first Court might have passed 
under other rule3 and orders but did not. 
I therefore accept the appeal and re¬ 
mand the suit to the Munsif at Shakar- 
garh and direct him to proceed according 
to law. Costs in the lower appellate 
Couit and iu this Court shall be costs in 
the case. This appeal will for the same 
reasons dispose of the conneoted Seoond 
Appeal No. 2558. 

R.M./r.k. Appeal accepted . 
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Broadway, J. 

Jai Kishen Das —Defendant—Appel¬ 
lant. 

v. 

Din Muhammad— Plaintiff—Respon¬ 
dent. 

Seoond Appeal No. 2840 of 1918, De¬ 
cided on 10th March 1919, from decree 
of Dist. Judge, Lahore, D/- 4-6-1918. 
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^ Easements Act (1832), Ss 13 and 42- 

Easement of necessity ' means one with¬ 
out which dominant tenement cannot be 
used at all — Easement ceasing to be bene¬ 
ficial to dominant owner becomes extin¬ 
guished. 

Au ea^e^eot of necessity an easement which 
is not merely necessary for the reasonable enjoy¬ 
ment of the dominant tenement hut one with¬ 
out which that tenement cannot be used at all. 

(P 347 C-2] 

Plaintiff sold in 1005 a certain well together 
with all the land attached thereto to defendant. 
The sale-deed cont lined a clause stating that in 
the event of it b o ing discovered at anv time that 
any land belonging to the said w»ll had been 
omitt?d from the dc^d, such land would he 
considered as having been sold as well The 
deed did not reserve anv easements to the plain¬ 
tiff. In 19M it having be a n discovered that three 
fields really belonged to the land, plain*iff exe¬ 
cuted a document admitting that they belonged 
to the defendant bv virtueof the sale-d^ed. On 
12th NVemb'r 1914 pla ntifl took these fields on 
lea*e and admitted that an ancient road through 
these fields belonged to the defendant. Snbse- 
quenty plaintiff instituted a suit for a declara¬ 
tion that these documents had been obtained 
from him by coercion, hut having failed therein 
he brought the present suit for an injunction 
restraining defendant from blocking a roadway 
through one of these fields claiming to have ac¬ 
quired the right to use the road by prescription 
and of necessity; 

Held: that no easement of necessity had been 
proved and that in any event anv easement that 
might have existed had become extinguished 
owing to it« having ceased to be beneficial to 
the plaintiff, and that consequently the plain¬ 
tiff's suit was liable to be dismissed. [P 3*47 C 2] 

Tek Chand —for Appellant. 

II. A. Herbert —for Respondent. 

Judgment —The facts of the case out 
of which tlus appeal has arisen are as 
follows: 

Din Muhammad owned two wells in 
Bela Basfci Ram one called IUachiwala 
and the other Motasingh wala. On loth 
November 1905 he sold the latter, to¬ 
gether with all the land attached thereto, 
to Rai Bahadur Jai Kishen Das The 
numbers of the land conveyed wore 
entered in the deed of sale, which also 
contained a clause to the effect that in 
the event of it being discover©! at any 
time that any land belonging to tho said 
well had been omit tel from the deed such 
land would be considered as having been 
sold as well. Din Muhammad was. at 
the time of the sale, a tenant of a small 
plot of Government waste land which 
lay between his two wells, and by the 
same deed of sale he conveyed all his 
tenant’s rights in this Government land 
to Jai Kishen Das. No easements of any 
kind were reserved to Diu Muhammad 


by the deed. In 1914 it was discovered 
that three fields, then bearing numbers 
627, 628, 629, lying to the south of the 
Government land and contiguous to it, 
really belonge 1 to Chah Motasinghwala 
and on 10th November 1914 Din Muham¬ 
mad executed a document reciting this 
fact and admitting that they belonged to 
Jai Kishen Das by virtue of the deed of 
sale. On 12th November 1914 these three 
fields were tiken on lea^e by Dm Muham¬ 
mad under a written lease. In these 
documents Din Muhammad admitted that 
an ancient road (rasta qadimi) through 
these fields belonged to Jai Kishen Das 
and would be used by Din Muhammad 
with permission only. At tho time of 
the mutation which took place on the 
same day Din Muhammad raised objec¬ 
tions and contended that these docu¬ 
ments had been obtained from him im¬ 
properly. He then instituted a suit 
asking for a declaration that these docu¬ 
ments had been obtained from him 
through coercion and by undue influence. 
It was held that these three fields had 
been included in the sale of 1905 and 
that the two documents had not been 
obtained by coercion or undue influence. 
He appealed and lost and a second appeal 
was dismissed by the Chief Court and an 
attempt to get this order reviewed aho 
failed. Having failed so far, Din Muham¬ 
mad institute! the present suit on 19fch 
April 1917 asking for an injunction to 
issue against Jai Kishen Dias prohibiting 
him from blocking a roadway through one 
of these fields (now No. 707) and field 
No. 702 of the Government land. Din 
Muhammad claimed that he had acquired 
the right to use the road by prescription 
and of necessity. 

The trial Court granted him a decree, 
holding that he had an easement by pres¬ 
cription over No. 702 and of necessity 
over both Nos. 702 and 707. Jai Kishen 
Da 9 appealed against this decree but his 
appeal was dismissed, the learned Dist¬ 
rict Judge holding that although Din 
Muhammad could not claim an easement 
by prescription over either of the two 
fields he had an easement of necessity 
over No. 707, and an easement by an im¬ 
plied grant over No. 702. Against this 
appellate decree Jai Kishen Das has pre¬ 
ferred this second appeal through Mr. Tek 
Chand and 1 have heard Mr. Herbert for 
Din Muhammad, respondent. Turning 
first to field No. 702. Mr. Tek Chand con- 
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tended that on the findings arrived at, the 
learned District Judge should have dis¬ 
missed the suit qua this field aod that 
he has acted erroneously in setting up a 
totally new case for the respondent. He 
cited Shivabasava v. Saiigappa (l), 
Waliullah Khan v. Muhammad Israr - 
ullah Khan (2), Official Trustee of Ben¬ 
gal v. Krishna Chandra Muzumdar (3), 
Bhagwant Singh v. Pandit Joti Samp 
(4), Bud It a Mai v. Gulab (5) and Muham¬ 
mad Niazuddin Khan v. Muhammad 
Umar Khan (6). Mr. Herbert did not 
contest the principles enunciated in these 
authorities, but contended that no new 
case had been set up He argued that 
au element creited by an implied grant 
was the same thing as an easement of 
necessity—aud referred to the Indian 
Easements Act by Sanjiva Row, p. 82, 
Notes B, 0, D. Those authorities are 
Morgan v. Kirby (7). C. H. Crowdy v. L. 
O Reilly (8) and Po Kin v. Maung La (9) 
but are clearly not in point and do not 
support Mr. Herbert’s contentions. There 
has been no severance of any heritage so 
far as No. 702 is concerned and the 
learned District Judge was right in hold¬ 
ing that no easement of necessity could 
bo claimed qua No. 702. 


It seems to mo however that he has 
erred in setting up a new ease for the 
plaintiff-respondent and further I con 9 i. 
dor that ho has erred in thinking there 
was any grant by implication. In the 
first place, the land belonged to the 
Government and the Government was 
not a party to the suit. Again, to whom 
■was the grant by implication made? Tc 
Din Muhammad or to the tenant for the 
time being? It seems to me that the 
tenant for the time being would be on. 
titled to use the land in any manner he 
pleasjd, and the learned District Judge 
has lost sight of the fact that the entries 
in the revenue papers show that No 702 
was under cultivation/ In the misl- 
ha^iat of 1891.92 this number is show E 
as chabi doom” ani under cultivation 
and the same L the case in the jama- 


(l) 7lo 0 iprM B:>m * 1=31 I% A ‘ 154=8 Sar 

2) [1888! 10 All. 627. 

8) [1883 j 12 0*1. 239=12 I. A, 166(P.O.), 

4) 11897! 4 P. R. 1897. 1 

6) [189>1 36 P R. 1899, 

0) 119071 1 P. R 1907. 

(7) U37-<-80] 2 Mad 40, 

(8) [19121 17 I. 0. 966. 

(9) [1907-08] 4 L. B. R. 246. 


bandis of 1896-97 and 1900-01. Din 
Muhammad himself admits that this 
number was under cultivation in 1905, 
though ho say9 he had left enough for a 
roadway. In these circumstances the 
6uit must be dismissed so far as No. 702 
is concerned. Now as to No. 707, an 
easement of necessity is an easement 
which is not merely necessary for the 
reasonable enjoyment of the dominant 
tenement, but one without which that 
tonoment cannot he used at all: C. U . 
Crowdy v. L O'Reilly (8) and Stikhdei 
v. Kidarnath (10), Halshury’s Laws of 
England, Vol. 2, para. 487. p. 241. In 
the present case admittedly the respon¬ 
dent can gain access to hi9 well on foot 
and the appellant’s counsel specifically 
state! before mo in Court that the res¬ 
pondent had not been stopped from going 
on foot and would not bo stopped 
from so going. The respondeat however 
claims a right to a cart road. I am un¬ 
able to see how it can be said that the 
dominant tenomeDt cannot bo used at all 
without this cart road. Again it seems 
to me that the principles of S. 42, Ease, 
meats Act, are here applicable. I have 
hold that the respondent has no ease, 
ment of any sort over No. 702. This bo- 
ing the case, any easement over No. 707 
ceases to bo beneficial to the dominant 
owner,” and is therefore extinguished. 

I understood Mr. Herbert to admit the 
correctness of this contention by Mr. Tok 
Chaod and in any event it seems to me 
to bo beyond question. I theroforo hold: 
firstly, that no easement of necessity has 
been proved qua No. 707, and secondly, 
that in any event any easement that 
might have existed has become extin¬ 
guished owing to its having ceosed to be 
beneficial to Din Muhammad. It is not 
necessary to deal with the other points 
raised by Mr. Tok Chand. I accordingly 
aocept this appeal and dismiss the suit 
with costs throughout. 

R.M /R K. _ Appeal accepted . 

(10) [1911] 33 AU. 467=9 I. C. 623. 
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Broadway, J. 

Daulat Ram —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. No. 855 of 1918, De¬ 
cided on 9th Soptember 1918, from order 
of Seas. Judge, Jullundur, D/- 8th July 
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Criminal P. C. (1893), Ss. 431 and 439 — 
Death of applicant—Revision abates except 
in so far as it relates to fine. 

The principle contained iu S 431 is applicable 
also to cases on the revision side, so that ou the 
death of an applicant for revision the revision 
would abate except in so far as it relates to a 
sentence of fine. [P 318 0 1] 

Nand Lai —for the Crown. 

Judgment.—Daulat Rim is dead and 
his persoual interest in the revision is at 
an end. In Khazana v. Queen Empress 
(l) it was held that in such a case the 
principle of S. 43i, Criminal P. C., was 
applicable to rovisions. Since that deci¬ 
sion was passed S. 431, Criminal P. C., 
has been amended by the addition of the 
words “except an appeal from a sentence 
of fine,” and I think that the same prin¬ 
ciple should he applied to cases on the 
revision aide. To some extent I am sup- 
portol in my view by Prem Singh v. 
Bhola (2). As pointol out in the last 
cited case the object of this amend¬ 
ment to 3. 431, Criminal P. C., was 
clearly to prevent fcheestateof a deceased 
person being damaged. In the present 
case, the fine is a heavy one and its re¬ 
covery from the ost.ito would entail hard¬ 
ship on the widow, which I consider 
would he quite unnecssary. I accordingly 
accept the revision so far as to set aside 
the order as to the payment of the fine. 

R.M./R.K. Petition accepted. 

(1J 11898) 6 P. R. 1898 Or. 

(2) [1909] 24 P. R 1909 Cr. 
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Emperor 
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not read over to him by the Judge, it must be 
presumed uuder S. SO, Evidence Act, that the 
Judge complied with the provisions of O. 18 R 6, 

Ci (M P C C; - , T • . , „ CP *49 01] 

lb) Criminal Trial—Locus Poenitentiae 
not allowed to an accused making false state¬ 
ment and v;ho when subsequently tried for 
perjury adheres to his former statement— 
Penal Code (1860) S 193. 

A locus poeoitentiao, should not be allowed to 
an accused person who has made a false state¬ 
ment in Court and who when subsequently tried 
for perjury adheres to his former statement, ad¬ 
mits it was correctlv recorded aud asserts that 
it is true. [p 319 Cl] 

Mul Chand —for the Crown. 

Dalrymple and Ilari Lai Bahl —lor 
Respondent. 

Judgment.—The respondent in this 
case, Jagat Ram, anl the respondent in 
Criminal Appeal No. 8G4 of 1917, Ma¬ 
han t Kaul Das, were tried before Khan 
Faiz Mohammad Khan, Extra Assistant 
Commissioner, Magistrate of the first 
Cla9S, upon charges under S. 193, I. P. C., 
of having given false evidence in a judi¬ 
cial proceeding before the Subordinate 
Judge of Gurdaspur in the case of Jagat 
Ram v. Mangal Das. The allege! false 
statements made by the two respondents, 
respectively, as recorded by the Subordi¬ 
nate Judge, wore duly sot forth in the 
charges against them, and they both 
stated when examined by the Magistrate 
who triel these cases, that the statements 
as recorded by the Subordinate Judge 
were true. The Magistrate at the con¬ 
clusion of the trials (for each respondent 
was tiied separately) found that in point 
of fact the said statements were false to 
the knowledge of the respondents, and 
that they had both deliberately and dis- 


v. 

Jagat Ram — Respondent. 

Criminal Appeal No. 863 of 1917, De¬ 
cided on 19th April 1918, from order of 
Magistrate, 1st Class, Gurdaspur, D/- 30th 

April 1917. . a 

(e) Civil P. C. (1908), O 18. R. 5—Judge re¬ 
cording evidence under O. 18. R. 5, is not 

bound to append note that evidence was read 
out to witness when completed—No evi¬ 
dence that Judge has not read out depositions, 
presumption is that the Judge has complied 
with provisions of O. 18. R. 5,—Evidence Act, 
S. 89. 

There is no provision of law that a Judge who 
records the evidenco of a witness in cases to 
which O. 18, Ii. 5, applies shall append a note 
to the effect that the evidenco of the witness 
when completed has been duly read out to him. 
In every such case it should be presumed under 
S. 80, that the statement was duly taken^^ ^ ^ 

Whore therefore there is no evidence to show 
that the deposition of a witness in a civil suit was 


honestly perjured themselves in the Court 
of the Subordinate Judge. In view how¬ 
ever of the decision of a single Judge of 
this Court reported as Kartar Singh v. 
Emperor (l), ho hold that it was impos¬ 
sible to convict the respondents, inas¬ 
much as the record of the deposition of 
each of them in the Subordinate Judge s 
Court did not have appended to it “the 
usual note” that the depositions had been 
read over to the respondents and admit¬ 
ted by them to be correct. Flo felt com¬ 
pelled therefore to acquit them on tbe 
technical gronnd set forth in the judg¬ 
ment of this Court above referred to that 
there can be no conviction based on: 

“A false statement which is not made and re¬ 
corded with all formalities in the manner re¬ 
quired by law.'*__ 

(1) 11917] 12 P. R. 1917 Cr.=39 I. O. 847=1* 
Cr. L. J. 007. 
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From this order of acquittal the Local 
Government has preferred an appeal un¬ 
der S. 417, Criminal P. C., and we have 
heard Mr. Mul Chand on behalf of the 
Crown and Mr. Dalrympleou behalf of 
the respondents. In our opinion the 
Magistrate was in error in holding that 
in the absence of “a definite note" on the 
Subordinate Judge’s record, it was im¬ 
possible for him to say that the state¬ 
ments were in fact read over to the ac¬ 
cused persons when they gave evidence 
[as witnesses in the civil suit. There is 
no provision of law that a Judge who 
records the evidence of a witness in cases 
to which O. 18, R. 5, Civil P. C . applies 
shall append a note to the effect that 
the evidence of the witness when com¬ 
pleted has been duly read out to 
him. 

As a matter of practice, and as a very 
wholesomo rule such notes are frequently 
appended, but it is nob obligatory on the 
Courts in civil oases to make a note to 
that effect. Accordingly in every such 
case it should ho presumed under S. 80, 
Evidence Act, that thostatement was duly 
taken or in other words was taken in ac¬ 
cordance with the provisions of S. 189, 
Civil P. C. This is of course merely a 
presumption and can bo rebutted by ovi- 
doneo that the deposition in question was 
not duly taken but in the absence of such 
evidence the Court is bound to presume 
that the provisions of the law as to the 
reading over of the evidence in the 
presenco of the Judge and of the witness 
were duly complied with. Upon this 
point we must with every respect differ 
from the learned Judge who decided tho 
authority relied upon by the Magistrate. 
In the present case there is no evidence 
that the depositions were not road over 
fco the witnesses and tho Magistrate ought 
therefore to have assumed that the Sub¬ 
ordinate Judge complied with the pro¬ 
visions of O. 18, R. 5, Civil P C. Upon 
these facts it is unnecessary for us to 
discuss the question whether a locus 
penitentiae should be allowed to a per¬ 
son who has made a false statement in 
Court and the Court has omitted to 
comply with the provisions of O. 18. 
R. 6, of the Code, But whethor it is to 
be allowed or not we cannot bat think 
that such indulgence is excessive in a case 
where the person in question when sub- 
frequently tried for perjury adheres to 
his former statement admits it was cor¬ 


rectly recorded and asserts that it is true. 
For the reasons given we accept the 
appeal and setting aside tho order of 
acquittal we direct the Magistrate to 
proceed to judgment in accordance with 
law. 

r.m. n.K. Appeal accepted. 
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Chevis, J. 

Maj/u TTn?iti-VWmti\l —Petitioner. 

v. 

Tulsi Dus and others —Defendants— 
Opposite Party. 

Civil Revn. Petn. No. 511 of 1918, De¬ 
cided on 12th February 1919, against 
decree of Dist. Judge, Attock, D/- 7th 
May 1918. 

Civil P. C. (5 of 1908), Sch. 2. Par*. 21 (2) 
—Decree in accordance with award—Revi¬ 
sion is not competent. 

A decree passed in accordance with an award 
is final and caunot be interfered with in revi¬ 
sion. [P 349 C 2] 

Govind Das —for Petitioner. 

Sheo Narain —for Opposite Party. 

Judgment. —The case i3one for rendi¬ 
tion of accounts. On my asking Bhagafc 
Govind Das why au appeal was nob 
lodged, he replies, as of course I expected 
that an appeal is barred by Para. 21 (2), 
Sch. 2, Civil P. C. Ordinarily an appeal 
would lie, but tho legislature has deli¬ 
berately shut the door of appeal. To 
allow the petitioner to get over tho diffi- 
culty by interfering on revision would, 
in my opinion, be to defeat the object of 
the legislature. It would be as if the 
owner of the house has locked the front 
door against an importunate visitor and 
one of the inmates wore to give admit¬ 
tance through a back door. In the case 
reported as Ghulam Jilani v. Muham¬ 
mad Hussan (1) their Lordships of the 
Privy Council, after noting that they 
fully agreed with the Chief Court that 
no appeal lay, proceed to say : 

“Unfortunately in dismissing the appeal it 
was suggested by the Full Bonch that although an 

appeal would notlio.an application might 

be m&do In rovision.Accordingly tho 

appellants were premitted to present au appli¬ 
cation in revision.Their Lordships are 

inclined to agree with tho view of Clark, J., in 
Jangi Ram v. ML Dud ho Uai (2) that iu the 
casoof an award rovision would be more objoo- 
tionabla than an appeal.*' 

These remarks seem to me strongly to 
sup port my vi ew. _ I decline to interfere. 

(U l i9oa (P.O.h* 1 * 167 = 29 17 61=25 P. R. 

(2) [1001] 84 P. R. 1901 (P.B.). 
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and dismiss this application for revision, 
though I pass no order as to costs. 

R.M./R.k. Application dismissed . 
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Broadway, J. 

Itlar —Plaintiff—Appellant. 

v. 

W Hay at and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 87 of 1919, Decided 
on ISth March 1919. from decree of Dist. 
Judge. Attack, D/- 21st June 1918. 

Registration Act (16 of 1908), S. 17 (c)— 
Endorsement on sale*deed of land acknow¬ 
ledging receipt of value of bouse erected 
thereon is compulsorily registrable. 

On 24th June 191G 11 sold a plot of land to 
G for Rs. 99. G erected a kotha cn it, but one 
Z1 claimed to pre-empt the land and bis richt 
of pre-emption being admitted, he took ever the 
land at the same price and paid Rs. 200 to G 
tor the kotha. Tho sale of the land was evi¬ 
denced by an endorserof nt on the sale-deed of 
24th June and the sale of the kotha by a separate 
receipt for Rs. 2f0. Both these documents were 
executed on 21st December 191G. On 24th Janu¬ 
ary 10 i7 the present plaintiff instituted a suit 
against G for possession by pre-emption. It was 
admitted that his right to pre-emp; was inferior 
to that of 3/. It appeared that by the endorse¬ 
ment on the sale deed of 24th Juno 1916 0 
acknowledged receipt of the prico of the land as 
well as the cost of the kotha and relinquished 
bis rights in both : • 

Held: (1) that the mere fact that a separate 
receipt was given for the cost of the kotha did 
not render it capable of being regarded as a 
separate and separable transaction ; (2) that 

inasmuch as G clearly relinquished his rights 
and interests in both tho land and the kotha, 
the document evidencing this transaction was 
compulsorily registrable ; (3) that not being 

registered, it was not admissible in evidence 
and the plaintiff was entitled to succeed. 

[P 851 C 1] 

Nand Lai —for Appellant. 

B. A . Cooper —for Respondents. 

Judgment. —On 24th June 191G one 
Hidayat sold a plot of land to Ghulam 
Muhammad for Rs. 99. Ghulam Muham¬ 
mad proceeded to erect a kotha on the 
said plot of land, but one Mira came 
forward and claimed to ho entitled to 
pre-empt the land sold. Mira's right to 
pre erupt was admitted and matters were 
settled amicably. Mira took over the 
land at tho same price of Rs. 99 and 
paid Rs. 200 to Ghulam Muhammad for 
the kotha erected thereon. This arrange¬ 
ment was evidenced by two documents, 
by sale of the land by an endorsement 
on the sale-deed of 24th Juno 1916, and 
the sale of the kotha by means of a 
receipt for Rs. 200. These two doca- 


191* 

ments were executed on 21st December 
1916. On 24th January 1917, Itbar 
instituted a suit against Ghulam Muham- 
mad claiming to pre-empt the land and 
alleging that the reil price paid was 
Rs. 50 and not Rs. 99. Ghulam Muham¬ 
mad pleaded that Rs. 99 had been paid, 
and while not denying Itbar*8 right to 
pre-empt contended that he had sold fcho 
land to Mira who had a preferential 
right to that of Itbar who should be im¬ 
pleaded. Mira was accordingly brought 
on to the record. The trial Court came 
to the conclusion that tho two documents 
that passed between Ghulam Muhammad 
and Mira were fictitious and further 
that they created an interest in immov¬ 
able property which was over R 9 ICO 
in value and required registration. Itbar 
was accordingly given a decree for posses- 
sion on payment of Rs. 199 including the 
cost of the improvements. Ghulam 
Muhammad and Mira appealed against 
this decreo to the learned District Judge, 
who held : 

(1) that the sale to Mira was genuine 
and had been followed by possession ; 
(2) that the sale of the land was for 
Rs. 99 only and the document evidenc¬ 
ing it did not need registration, and dis¬ 
missed Itbar’s suit. Itbar has now come 
up to tho Court in second appeal through 
Dr. Nand Lai and I have heard Mr. 
Cooper for the respondents. The ODly 
point for determination is whether the 
learned District Judge has taken a correct 
view of the transaction. It was not 
contended before me that Mira’s right 
to pre-empt was not superior and 1 am 
unable to see that the sale to Mira was 
in any way fraudulent. 

Dr. Nand Lai contended that the two 
documents must be taken together and 
that they jointly created an interest in 
immovable property of over Rs. 100 
in value. I have carefully considered 
the various authorities cited by him. viz., 
Fntteh Chund Sahoo v. Leelvmber Singh 
Doss (1). Virchand Lalchand v. Kumajt 
(2) Buta Singh v. Gurdit Singh (3), Gopi 
Bam v. Ram Dhan (4), Uttam Chand v. 
Janki Bam (5) and Bam Singh v. Batan 
Singh (6) and while I am in accord with 

"(IT [1972] 9 B. L. R. 433=16 W. R. 26=14 
M. I A 129 (P.C ). 

(2) [1894] 18 Bom. 48. 

(8) [1896] 10 P.R 3896. 

(41 [1918] 44 1. C. 228. 

(5) 119191 43 I. C. 890. 

(6) 11916] 86 I. C. 874. 
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the principles enunciated in them, I con¬ 
sider that eaoh case mu9t he looked at on 
its own set of facts. What do these 
documents actually convey ? By the 
endorsement on the sale deed does 
Ghuiam Muhammad transfer to Mira his 
rights in the land only bought by him 
from Hidayat ? 

The endorsement is as follows : 

**•••• jo he niabl'ij ninanwc rupaiya . . . . 
as Afus'immi sc ba taur rasinaman ba 

hasur yaw ah an he wasul pa liyc hain aur 
mihnatana bhi ba taur rasinamaa he wasul pa 
har alaidih rasid likhdi hai aur mablayat 
mazhura naqd icasul pa har qabza makan tie 
diya hai aur biqi mera tnel sakni tea mahan 
he sath huchh talluq na raha .” 

It will be 6een that according to this 
Ghuiam Muhammad distinctly says that 
he had received the price of the land as 
well as the cost of the makan after 
which he had given possession of the 
land and makan, and then he goes on 
to say that he relinquishes his rights 
in the land and makan. The mere 
fact that a separate receipt was given 
for the cost of the makan does not to 
my mind render this capable of being 
regarded as two separate and separ¬ 
able transactions. In the endorsement 
Ghuiam Muhammad clearly relinquishes 
his interests in something more than 
tho land, viz., the makan erected there¬ 
on and tho document must, I think, 
be regarded as one of which registration 
was necessaary. In these circumstances 
I accept the appeal and hold that Itbar 
is entitled to possession. The lower 
appellate Court ha9 however not decided 
the question as to what tho costs of the 
improvements were. I accordingly re¬ 
turn the case to the learned District 
Judge, who will hear the parties on this 
point which was raised in ground 3 of 
the appeal to him and decide what amount 
the appellant Itbar i9 bound to pay be¬ 
fore he can take possession. The appel¬ 
lant will get his costs in this Court. 

R.M./u.k. Appeal accepted . 
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Pcott-Smith and Dondas, JJ. 
Bank of Peshawar Ltd., Multan 
—Plaintiff—Appellant. 


City 


i e nt adh<> n<lm ~' D ® fendant - Reapo 

First Appeal No. 2925 of 1917 De ( 
ded on 2nd May 1919. from decree 
benior Sub-Judge, Lahore, D/- 18-6-191 


Company — Liquidation — Allotment of- 
shares—Application for—Allotment held in* 
valid — Revocation before ratification — 

Share-holder held not liable. 

Tho liquidator of a Bank sued one M for re¬ 
covery of a certain fuoi of money on the basis of 
a promissoi y-uolo alleged to have been executed 
by him and one S jointly. It *aa alleged that 
M and S applied for the allotment of certaiir 
shares in the Bank which shares were allotted by 
the Managiog Director on 29tb Juua 11111 and 
notice of the allotment was given to M and re¬ 
ceived by him on 5lb January 1912. On 18th 
January AJ repudiated the allotment and denied 
baviDg made any application. It appeared that 
ou 20tb November 1908 two Directors of the Bank 
had made a delegatiju of tho powet of allotting 
shares to the General Manager, and that subse¬ 
quently on 27tb November 19U8 theeo two (one- 
representing a third Director by proxy) together 
with a third purported to confirm the deci¬ 
sion of tho previous week. It ap[eared further 
that neither of these two Directors had paid 
their allotment money by that auto : 

Held : (!) that under tho circumstances no 
proper meeting of the Directors could bo said to 
have beon held and that there was no valid dele¬ 
gation of tho power of allotting shares. 

IP ?52 C 2] 

( 2 ) That, consequently there was no valid al¬ 

lotment of tho sbaroa to tho defendants and 
tborefore thore was no consideration for the pro¬ 
missory note. . [f> 353 <j 1 ] 

(3) That in any caso it was open to tho defen¬ 
dant to revoke his application for the allotment 
of any shares provided tho revocation was an¬ 
terior to the duto of any vulid allotment or rui- 
ficaliou by lb© B^ard of Dirootors. [P 353 0 1 ], 

0) That no valid ratification of tho invalid 
allotment boforo revocation could be said to have 
beeu provod. IP 353 C 1 , 2] 

(5j That under the circumstances, tho defen¬ 
dant was uot liablo. (P 353 0 2; P 354 G 1 ]. 

H . Beechy aud D. Saunders— for Ap¬ 
pellant. 

Moti Sayar and Shamair Chand —for 
Respondent. 

Judgment. — The present suit was- 
brought by the liquidator of the Bank of. 
Peshawar against ono Madho Ram, Ma¬ 
nager of the Punjab National Bank, for 
recovery of Rs. 18,428-2-10 on tho basis 
of a promissory-note for Rs. 15,445 exe¬ 
cuted by Lala Madho Ram and Sidbu. 
Ram joiutly, at Multan, on 18th Decem¬ 
ber 1911. The plaint alleged that on 
that date the defendant Madho Ram and. 
Sidhu Ram applied lor the allotment of 
3.089 shares in the Bank of Peshawar, 
Ltd , on which Rs. 2 per share were payl 
able on application and Rs. 3 per Bhare 
on allotment the total sum due on tho 
allotment of these shares being therefore 
Rs. 15,445. The shares were duly al¬ 
lotted by the Managing Director of the 
Peshawar Bank, Lala Parmanand Khanna 
on 29th Deoember 1911 and notice of fcha. 
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allotment was given to Lala M&dhu Rara 
and received by him on 5th January 
1912. On 18th January 1912 Lala Ma- 
dho Ram wrote to the General Manager 
of the Bank of Peshawar repudiating this 
allotment and denying that he had made 
any application for shares or any pay¬ 
ment for shares. Subsequently on 29th 
January 1912 it is alleged that a first call 
was made on these shares, payment of 
which was refused by the defendant. 

On 16th February two of the Directors 
of the Bank of Peshawar recorded a reso¬ 
lution that these shares should he for¬ 
feited. The Bank of Pesha war went into 
liquidation in the year 1913 ami the pre¬ 
sent suit has been brought by the liqui¬ 
dator to recover Rs. 13,945 principal 
(Rs. 15,445 less Rs. 1,500) and 
Rs. *4,483-2-i0 interest on the promissory 
note of 18th December 1911; Rs. 1,500 
the balance of the principal sum is said 
to have been paid by Lala Sidhu Ram 
who has been discharged from further 
liability. The defendant amongst other 
pleas denied execution of the promissory 
note or signing the application for 
shares. The learned Subordinate Judge 
who has decided this case has found that 
the defendant duly executed the promis¬ 
sory note in suit and submitted the ap¬ 
plication for shares of 18th December 
1911. He has however found that 
the allotment of shares to the defen- 
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transfer was fraudulent and was merely 
one of several similar transfers of shares 
to nominal purchasers made by the direc¬ 
tors of the Peshawar Bank in order to 
discharge themselves from liability to 
the creditors of the Bank which' trans. 
fors, in addition, have been annulled by 
competent authority. The suit was dis- 
misse 1 on the ground that there had been 
no valid allotment, but considering that 
the defence raisod had been dishonest, 
the Subordinate Judge loft the parties to 
pay their own costs. 

From this dismissal plaintiff Bank has 
appealed to this Court on six grounds, 
of which the first and third are to the 
effect that the allotinont to the defendant 
was valid. This argument is based on 
certain proceedings in what purports to 
be the Minute Book of the Board of 
Directors of the Peshawar Bank of 20th 
November 1908. and 27th November 1908. 
On 20ih November it is said that two 
Directors, Tulsi Rain and Sita Ram, 
wore present and though at that time the 
Articles of Association had not boon 
printed, it must he presumed that these 
two were competent directors and that 
they there and then made a valid delega¬ 
tion of the power of allotting shares to 
the General Manager, Lala Parmauand. 
Further, it is argued that this authority 
was sufficiently ratified in a further 
meeting held a week lator, in which 


dant by Lala Parmanand was invalid 
inasmuch as there was no valid delega¬ 
tion by the Board of Directors of their 
power under the Articles of Association 
to allot the shares of the company. lie 
has also found that there was no accept¬ 
ance by the defendant of the invalid al¬ 
lotment and that in fact he repudiated 
having made any application, and he has 
further found that there has been no 
ratification of the invalid allotment fcy a 
competent authority. 

A further defence has been set up that 
the Peshawar Bank had discharged the 
defendant by re-allotting these shares to 
Lala Sidhu Ram alone and accepting pay¬ 
ment on his behalf from the Sindh Per¬ 
sian Gulf Trading Company with the re. 
suit that this acceptance of performance 
of a promise by a third party ha 1 the 
effect under S. 41, Contract Act, of dis¬ 
charging the defendant from liability. 
This contention however was not ac¬ 
cepted by the learned Subordinate Judge, 
who came to the conclusion that this 


Thakar Singh was also present, repre¬ 
senting himself and B. Mathra Das by 
proxy, together with Lala Tulsi Ram and 
Sita Ram, the three thus constituting a 
quorum of four, and at this meeting the 
previous minutes were road and confir¬ 
med. We do not consider that these 
proceedings effectel a valid delegation of 
the powers of the Board of Directors id 
the allotment of shares. To begin with, 
there does not seam to be any record of 
any valid election of Lala Tulsi Ram and 
Sita Run as directors at all. A company 
can only be formed by certain subscri¬ 
bers, and apparently the names of the 
subscribers were not ascertained at the 
time when the Articles of Association 
wore sent to press. 

The names have been written in later. 
The qu ilitication of a director should be 
the holding in his own right of at least 
100 shares. But neither Sita Ram nor 
Tulsi Ram had paid their allotment 
money on 20th November 1908 ; Sita 
Ram did not actually pay his till nearly 
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six months afterwards and Tulsi Ram 
only paid his in December 1903. Under 
the Act of 1882 governing these proceed¬ 
ings, until directors were validly eloeted 
the subscribers of the memorandum of 
association were deemed to be directors. 
The minimum legal number of these is 
seven and two would not constitute a 
quorum. The articles of association. 
Art. 83, adopted on 27bh November pres¬ 
cribe that a quorum of the Board shall 
bo four and although in any case it is 
difficult to understand how the directors 
could attend deliberations by proxy, it 
may be remarked that Art. 52, Articles of 
Association prescribes that a proxy 9hall 
not be taken into account in estimating 
a quorum. The result is that it is not 
shown that there has bean any valid 
delegation of the power of allotting 
shares which power i9 reserved to the 
Board of Directors by Art. 12, Articles of 
Association. Late in argument it was 
suggested that Lala Parmanand became 
a director on 18th Daoember 1911, ap¬ 
parently for the sole object of receiv¬ 
ing this application and the promis¬ 
sory note, but the fact appears to bo open 
to question and tho suggestion seorns 
to be an afterthought. Wo agree therefore 
with the first Court that there wasno valid 


allotment of those sharesfco the defen 
dant-respondent. Consequently there was 
no consideration for the promissory note 
In any case it was open to the de 
fondant to revoke his application foi 
the allotment of any shares, provided the 
revocation was anterior to th9 date o 
any valid allotment or ratification by the 
Board of Directors. Now this rovocatior 
was communicated to the Bank on 18tl 
January 1912. But it is argued the 
Directors had already confirmed the allot 
mont of these shares to Lala Madho Rarr 
and in support of this argument oui 
attention has been drawn to a note or 

the proceedings of 29th December 1911 
to the effect that a loan of Rs. 15.000 be 
fianotmned to Messrs. Madho Rim aoc 
oidhu Ram presumably to be applied tc 

J>f th*™ K th0 d0 T posit on th9 P u ™lm3< 

16 ia ditBou,b to avoid 
«ome acept.o.am aa regards this entry 

Thor t0 > Ve be0D interpolated 
i of th ° p^ding* 

mJSl \ d 7 V? d Whl0h 00u,d have beec 
made at any time Certainly it doea not 

Allotted kn°f f r^ ha A any 8hir03 baibaaa 

Allotted to Lala Madho Ram and at the 
1919 L/45 & 46 


meeting of 5th January 1912 it would 
appear that there was some question as 
to the proceedings of the previous week 
which were not in fact confirmed. An 
effort lias been made to get out of this 
difficulty by subdividing the resolutions 
of the previou> meeting by sub.headings 
in red ink. A minute book conducted on 
these lines can hardly pretend to com¬ 
mand a high degree of confidence. 

It may even be suspected that the 
Board of Directors of the Peshawar Bank 
existed merely for the purpose of ratify¬ 
ing the acts of the Manager, who had 
taken the precaution at the time that the 
Articles of Association were adopted to 
get himself appointed General Manager 
for the somewhat protracted term of 
twenty years (vide copy of Articles of 
Association), No valid ratification of any 
invalid allotment before revccifcion can 
be said to bo proved. Considerable stress 
has been laid in argument on the fact 
that the defendant never questioned tho 
validity of tho constitution of tho Board 
or of the allotment of shares in his 
favour, but contented himself with an 
unquilified denial that he had ever ap- 
pliod for any. shires or executed any 
promissory note. On this poiut we can 
only say that the question was undoubt¬ 
edly, arguei at length in the first Court, 
that the defen lant could hardly be ex¬ 
pected to be acquainted with the intimate 
records of the Bank of Peshawar some 
three years before the date of this dis¬ 
pute, and that presumably ho only dis¬ 
covered tho defects of its proceedings 
when theso wore disclosed in evidence. 
Lastly, it must be added that tho defen¬ 
dant still persists in tho denial of execu¬ 
tion of either the application for shares 
or the promissory note of 18th December 
1911. Now undoubtedly tho evidence of 
execution is very meagro and weak, es¬ 
pecially a9 regirds tho promissory note. 
In fact tho conclusion that these docu¬ 
ments are genuine i9 entirely a matter of 
inference from the oonduct of the defen¬ 
dant and possibly from that of Sidhu 
Ram. We notice that the promissory note 
was apparently produoed by Sidhu Ram 
in March 1914 at a time when the Police 
had made their appearance at hia house 
His possession of the promissory note is 
probably explained by oertaia proceed- 
inga of 1913, when the former Directors 
of the Bank of Peshawar converted any 

liabilities of their own into liabilities of 
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an apparently fictitious Company to 
which tho name of the Sindh Persian 
Gulf Trading Company was assigned. 
Sidhu Ram was never produced as a wit¬ 
ness of the execution of either of the 
documents now in question. Parama- 
nand, the only other witness, declines to 
say more than that these documents were 
signed by the defendant in his presence 
as far as he can remember. 

There is no correspondence on the re¬ 
cord indicating that any demand cn the 
promissory note was made from the de¬ 
fendant Madho Ram or that he either 
admitted the existence of the promissory 
note or even had notice of its existence, 
lie certainly repudiated his alleged ap¬ 
plication for shares by 18th January 
1912. Although therefore there may bo 
strong suspicion that these documents are 
genuine, it is diificult for us to regard the 
very qualified evidence of Paramanand 
alone and the action of Sidhu Ram as 
amounting to positive proof of the execu¬ 
tion of these documents. At the same 
time we consider that the delay by Lala 
Madho Ram in repudiating his applica¬ 
tion, under the circumstances detailed by 
the Subordinate Judge, is a ground for 
tho belief that ho wa9 engaged with Lala 
Parmanand in some negotiations n9 to 
the temporary disposal of these shares 
and that it took him somo time to deter¬ 
mine on his courso of action. Under 
these circumstances we think that tho 
Subordinate Judge’s order in refusing 
him costs was justified. On the grounds 
given above we must dismiss this appeal, 
but on the view that we take of the de¬ 
fendant’s conduct wo also dismiss his 
cross-objections. We do not think that 
the appeal was justified. The liquidator 
must have become aware from tho courso 
of proceedings in the first Court of the 
flimsy character of the concern w hich 
called itself the Bank of Peshawar and 
mu 9 t have beon aware that whatever the 
conduct of the defendant Madho Ram, ho 
did not in fact receive anything from 
these shares, which seem to have been 
worthless and which the Bank itself de¬ 
clared forfeited and endeavoured to allot 
elsewhere, and Madho Ram had not re¬ 
ceived any other consideration in return 
for the promissory note. We must there¬ 
fore allow the respondent his costs in 
this Court. 

r.M./R.K. Appeal dismissed. 
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Martineau, J. 

Moti Ham —Plaintiff—Appellant. 

v. 

Sant Ham and others —Defendants— 
Respondents. 

Second Appeal No. 425 of 1919, De¬ 
cided on 19th June 1919, from decree of 
Dist. Judge, Gurdaspur, D/- 9th Decern* 
her 1918. . 

Transfer of Property Act (1882), S. 72 
— Mortgagee can carry out repairs — Costs 
are additional charge on property—Mort- 
gagor if responsible for repair*—Mortgagee 
cannot repair without notice. 

Section 72 allows tho mortgagee in tho absence 
of a contract to the contrary to spend such 
money as is necessary for the preservation of tho 
property and add it to the principal. 

Where however there is a condition in a mort¬ 
gage deed that the mortgagor is to ba responsi¬ 
ble fer repairs the mortgagee is not entitled to 
do them himself without notice to tho mortgagor 
and make the cost an additional charge on tho 
property. IP 355 C 1] 

Fakir Chand ~ for Appellant. 

Chuni Lai Anand —for Respondents. 

Judgment.—The plaintiff has been 
given a decree fer redemption of a shop 
and part of a house and tho only dispute 
is as to whether the defendants are en¬ 
titled to the costs of repairs, for which 
they claim Rs. 100. The first Court held 
that they were not and passed a decree 
for possession on payment of the mort¬ 
gage-money, Rs. 050. On appeal the 
District Judge allowed thorn Rs. 100 on 
account of annual repairs. The plaintiff 
has appealed to this Court aud the do- 
fondants have filed crcss-objecticns 
asking for costs. 

What the defendants claimed was not 
for tho expenditure incurred on annuaL 
repairs but for specific repairs which they 
said they had carried out to the roof, 
platformand flooring. The Munsif found 
that they had failed to prove that they 
had done any such repairs and ap¬ 
parently tho District Judge was of tho 
same opinion. The defendants do not 
appear to be entitled to l e reimbursed 
for expenditure on ordinary annual re¬ 
pairs for which they made no claim. 

Moreover under the terms of tho mort¬ 
gage deed all repairs were to be done by 
the mortgagor. Counsel for the respon¬ 
dents contends that in accordance with 
S. 72, T. P. Act, his clients were entitled 
to spend such money as was necessary 
for the preservation of tho property and 
add it to the principal. S. 72 however 
allows the mortgagee to do this only i* 1 
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fche absence of a contract to tbo contrary. 
Whero as in the present case there is a 
condition that the mortgagor is to be 
responsible for the repairs, the mort¬ 
gagee is nob entitled to do them himself 
without notice to the mortgagor and 
make the cost an additional charge on 
fche property. I accept the appeal, set 
aside the decree o/ the lower appellate 
Court and restore that of the first Court 
decreeing possession of fche property on 
payment of Rs. 650 to the defendants. 
The defendants will pay the plaintiff's 
costs throughout. The cross-objections 
are dismissed. 

R.M./R.K. Appeal accepted. 

A. I. R. 1919 Lahore 355 

Scott-Smith, J. 

Gurdit Singh — Plaintiff—Appellant. 


Gujjar Singh and others —Defendants 
—Respondents. 

Second Appeal No. 1694 of 1918, De¬ 
cided on 28th January 1919, from order 
of Dist. Judge, Lyailpur, D - 25th March 
1918. 

(a) Contract Act (9 of 1872), S. 130—Suit 
against surety alone is tenable. 

A creditor ia not hound to cxbaust his ro- 
raedy against tho principal before suing tho 
surety and a suit may be maintained against 
the suroty, though tbo principal has n°t been 
sued- [P35GC1] 

(b) Contract Act (1872), Ss. 128 and 130- 
Surety under taking to pay on refusal by 
principal Principal becoming insolvent 
before suit but after due date — Suit against 
surety alone—No formal demand to principal 
is necessary nor is creditor bound to prove his 
debt in insolvency—Cause of action arises on 
principal applying for insolvency. 

One fr executed a boud in favour of tho 
plaintiff promising to pay on 27th April 1915, 
and the ^defendants becamo sureties for tho re¬ 
payment of this debt making themselves liable 
in caso of rofusal by tho principal to pay' 
Q. was adjudicated an insolvent on 11 th Do- 
comber 1916 and on 7th July 1917 the plain¬ 
tiff auod tho suretios without impleading (7; 

Held: (1) that is was not necessary for tho 
creditor to make a formal domand of payment 
from the principal debtor, nor was it inoumbont 
upon him to provo his debt in Insolvency. 

( 2 ) that tho plaintiff had a good cause of 

aotion against the surotios, which arose whon 
the principal debtor fllod his application to bo 
declared an insolvent. [p 353 02 ] 

(3) that theroforo tho plaintiff was entitled to 
® d ®°^° a 8 *lnst all the sureties; 48 I. O. 424 * 

«V;0 4 ° l and 11 L ° 911 . F °U- O. 469 
and 1 G J. C. 887, Dist. « [p 366 0 2 ] 

. Tek Ohand —for Appellant. 

Behari Lai “for Respondents. 


Judgment.—The facts of fche case 
out of which the present second appeal 
arises are briefly as follows:—On 26th 
December 1914 Gutab, the principal 
debtor, executed a bond in favour of 
Gurdit Singh, plaintilT-appellaut, pro¬ 
mising to pay on the 10th Bisakh. Sam- 
bafc 1972, which is equivalent to 27th 
April 1910. Gujjar Singh, Rad ha and 
Indar,defendants-respondents, were sure¬ 
ties for the payment of this debt and 
the condition in the bond was worded 
a3 under :—Agar rxtpaiya dene men hi si 
kism ka inkar karun to tinon zamin 
rupaie kc zammewar ha in. Sahnkar 
unse wasult kar legewa . This means 
that if the principal debtor shall make 
any refusal to pay, the sureties shall be 
liablo to tho creditor who may recover 
from them. On 7th June 1916 Gulab 
applied to bo adjudicated an insolvent 
and on 11th December 1916 lie was so 
adjudicated. Tho plaintiff filed the pre¬ 
sent suit against the three sureties with¬ 
out impleading the principal debtor on 
7th July 1917. Tho lower Courts have' 
dismissed tho suit, holding that tho 
sureties could not bo sued without im¬ 
ploading the principal debtor. Tho learn¬ 
ed District Judge gives his reasons as 
follows: 


Ai tbo liability of the sureties to pav a dobfc 
arise* if the principal should fail to disohargo 
it, the creditor cannot sue tho sureties alono 
without making tho principal a co-defendant. 
Further tho sureties' liability to pay tho debt 
was according to tbo terms of tho bond not to 
nriso till tbo principal should rofuso to do so. 
A rofusal by him was not proved. He did not 
pay bocauso ho becamo insolvent.*' 


In second appeal it is contended that 
suroties for payment of a debt can be 
sued without making the principal debt¬ 
or a party to the suit, and that it was 
not necessary in tho prosont suit to 
prove that tbo principal debtor actually 
refused to pay. Tbo facts that ho did 
not pay by tho date agreed upon and 
that ho subsequently filed a potition to 
be declared an insolvent are suflioient to ’ 
give the plaintiff a cause of aotion to sue 
the sureties. In Brojendro Kishore Itoy 
Chowdhury v. Hindustan Co-operative 
insurance Society (1) it wag hold by a 
Division Benoh of the Oaloutta High 
Court that b 


, .7u. ? &e°omes liable to tho full 

oxtent of hi* obligation without being ontitlod 
to a notlco as soon as tho default of tho prln- 

O fl917] 44 Oal 078=30 I. O. 705. 
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Oipal debtor is complete uulfss there is a spe 
cial stipulation qualifying his obligation.*' 

In ray opinion the real meaning of the 
stipulation in the bond is that if the 
principal debtor makes default in pay¬ 
ment according to the agreement the 
sureties shall be liable. I do not think 
it was necessary for the creditor to make 
a formal demand of payment from hi 9 
debtor. It was the latter s duty to pay 
the debt as agreed upon and when he 
made default in payment the sureties be¬ 
came liable. In any case when Gulab 
filed his application to be declared insol¬ 
vent, a cause of action arose against the 
sureties forGulab's application wa3tanta¬ 
mount to a declaration that he could 
not pay his debts. With reference to 
the decision of the lower Courts that 
sureties cannot be sued alone without 
impleading the principal debtor, Bakhshi 
Tek Chand referred to a number of rul¬ 
ings including the following Panna Lai 
v. Marwar Bank Limited , flissar Am - 
bala (2), wherein is reported a decision 
of a Division Bench of this Court in Civil 
Appeal No. 2420 of 1913. At p. 432 (of 
48 J. C.), col. 1, bottom, will be found 
the decision of the Court to the effect 
that there is sufficient authority for the 
proposition that in a case of this kind 
the creditor is not bound to exhaust his 
remedy against the principal before suing 
the surety and that a suit may be main¬ 
tained against the surety though the 
principal has not been sued. The Court- 
followed Sankana Ralana v. Virupak- 
shapa Ganeshapa (3). Lochhman Johari. 
rnal v. Balu Kandu (4) and Totakot 
Shangunni Menoji v. Kurusingal Kaku 
Varid (5). Again the Madras High Court 
in the case reported as Parlhasarathy 
Chetti v. Yelchoori Narayana Chetty 
(6) has held that Ss. 128, 137 and 140, 
Contract Act, make it clear that a credi¬ 
tor has the right to proceed against a 
surety without exhausting his remedies 
against the principal debtor. The last 
section presupposes that the surety can 
bo corape'led to pay without the creditor 
resorting to the principal debtor for pay¬ 
ment Some of the same authorities 
were again relied upon as were referred 
to by this Court in the case reported as 
Panna Lai v. M arwar Bank Ltd. % His - 

(oTi1918] 91 P R- 1918=48 I. C. 424. 

(3> [l«B°3 7 B >iti. 146. 

(4) [1669] 6 B. H. C. R. A. O. J. 241. 

(6l r 184 8 69] 4 M. H 0. R. 190. 

(6) [1917] 37 I. 0. 401. 
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sar Ambala (2). The case most similar 
to the present however is one decided by 
the Nagpur Judicial Commissioner which 
is reported as Gopal v. Ganpat (7). In 
that case it was held that S. 16 (2), Pro¬ 
vincial Insolvency Act, does not’ pre- 
elude a creditor from suing the surety of 
his insolvent debtor, even though the 
creditor has wilfully omitted to prove 
his debt in insolvency proceedings. The 
contingent liability of a surety, who has 
not been called upon to pay or has not 
in fact paid, forms a debt proveable in 
the hank ruptcy of the principal debtor. 
There is no duty incumbent on the cre¬ 
ditor to prove bis debt in insolvency. 

Similarly in the present case it is not 
incumbent on the present plaintiff to 
prove bis debt in the insolvency procee¬ 
dings. The sureties on the other hand 
could have protected their interests by 
proving their debt in those proceedings. 
Sardar Tulsa Singh v. Nathu Singh (8) 
and Mathewson v. Ram Kanai Singh (9) 
were referred to by the first Court, but 
in ray opinion they are clearly distingu- 
ishable frem the present case. I hold 
therefore that there is no authority for 
the proposition that in a case like the 
present the creditor cannot sue the sure¬ 
ties without also impleading the princi¬ 
pal debtor. I further Hold that the 
plaintiff had a good cause of action 
against the sureties. Indar, surety, con j 
fessed judgment, aDd it is difficult to 
understand why the suit was dismissed 
against him also. Gujjar Singh and 
Radha pleaded as payment of Rs. 50, but 
it has been held that no such payment is 
proved. The plaintiff is therefore, en¬ 
titled to a decree for the sum claimed 
against all the sureties. I accept the 
appeal and setting aside the orders of 
the lower Courts give the plaintiff a de¬ 
cree for R9. 590 with costs throughout 
against the defendants. 

r.M In K. Appe al accepted. 

(7) [1911] N. L. R 122=41 1. O. 911. 

(8/ [1912] 15 I. O. 469. 

(9) [1912] 16 I. C. 887. 
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RaTTIGAN, O. J. AND MARTINEAD, J. 

Pallia —Convict—Appellant. 

v. 

Emperor —Opposito Party. 

Criminal Appeal Nos. 630 and 696 of 
1918, Decided on 17th January 1919. 
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(a) Criminal P. C. (1898), S. 417 — Appeal 
against acquittal—For interference indica¬ 
tions of guilt must be obvious. - 

The indications of the guilt of the accused 
mast*be obvious or the evidence too strong to 
be rejected b3fore the High Court will interfere 
in an appeal against an order of acquittal: 7 
P. R . 1904 Cr. and 4G /. C. 40 3, foil. 

[P 359 C 1] 

(b) Evidence Act (1872). Ss. 114, Hi (b)— 
Retracted confession. 

The retracted confession of an accused per¬ 
son may be sufficient corroboration of tho ap¬ 
prover's story as against himself but not against 
a co-accused. [P 358 C 1] 

Abdul Rashid and Muhammad Rafi — 
for Appellant. 

Government Advocate —for tho Crown. 

Criminal Appeal No. 630 of 1918. 

Judgment.—Karima, a Gahol Biloch 
of Bet Mullanwala in the Muzaffargarh 
District, was murdered on the night of 
the 8th May last, his throat being cut 
while he was sleeping at a short distance 
from a wheat threshing floor near the 
Sonewala well. The persons who have 
been tried for the murder are Karima’9 
wife Aziman who was sleeping on the 
same bed with her husband on the night 
of tho murder his cousin Ahmad, who cul¬ 
tivated land at another well but was on 
the night of the murder sleeping at the 
gram threshing floor 15 karams from the 
well with Karima’s brother Shera, and 
Pallia, a Biloch of the Bhathiara class. 
Tho learned Sessions Judge has convicted 
Ahmad and Pallia, but hag acquitted 
Aziman. Pallia has appealed and there 
is also an appeal by the Government 
against the aoquittal of Aziman. Ahmad 
has nob appealed and his case is before 
us only under S. 374, Criminal P. C- for 
orders as to tho confirmation of the death 
sentence. 

It is alleged by the prosecution that 
Ahmad planned the murder with a view 
to marrying Aziman with whom he is 
oaid to have had an intrigue, and got 
Aziman’s consent and also obtained the 
assistance of Pallia whom he is said to 
have helped in a love affair, and of Baoha 
(who has turned approver) whom he is 
said to have helped in an * abduction. 
Dacha says that ho and Pallia went to 
the Sonewala well at about midnight 
and were joined by Ahmad,. who took a 
sword out of the bushes and led them to 
where Karima was sleeping; that Aziman 
was awake and gob up and stood near the 
bed, and that ho (Baoha) caught Karima 
by the head and Pallia oaughb him by the 
leeb and Ahmad out his throat with the 


sword after which Ahmad went towards 
the well with the sword and Bacha and 
Pallia ran away. Karima’s father 
Muhammadu who wag sleeping at his 
house II karams from where his son was 
awakened by Aziman calling out that 
something had happened to her husband. 
He ran to the place and found Karima 
with his throat cut and Aziman standing 
near the bed. He questioned Aziman, 
and she said she did not know how her 
husband had been killed. 

Muhammadu’s brother Rahim Baksh 
was at his house at the Samundriwala 
well. He was informed by Ahmad of 
the murder and went to the 9pofc. Azi- 
mau told him that she had boon sleeping 
beside Karima and had woke up at the 
gurgling noise made by her husband. 
Rahiin Bakhsh wont to the Thana in the 
morning and reported the murder. Sbera 
who was sleeping in one bed with Ahmad 
on the night of the 'murder, is an im¬ 
portant witness. He say9 that he woke 
hearing his father Muhammadu ory out 
and 9aw Ahmad running from the direc¬ 
tion of Karima’s bed round tho well to¬ 
wards him that he asked him what was 
the matter and that Ahmad said Karima 
was beating his wife. 

Ghulam Rasul, who was sleeping 
near the gram threshing floor say 9 that 
he woke and hoard what Shera and 
Ahmad said to each other but did not 
know where Ahmad was at the time/ 
Before the Magistrate however he said 
that he saw Ahmad coming quickly from 
the direction of the well. The sword 
with which the murder was committed 
was reooverod from the Sonewala well 
on the 9th May, and the evidence of tho 
Sub Inspector the Zaildar and tho 
Lambardar shows that it wa 9 Ahmad 
who gave tho information about tho 
sword being in the well. Umra who 
went down the well and found tho aword 
stated at the trial that it was Baoha who 
gave the information but that statement 
is inconsistent with his evidence before 
tho Magistrate in which he had stated 
that it was Ahmad who said the aword 
was in the well. On the 16th May, 
whon the case first came up before tho 
Magistrate Aziman and Ahmad both con¬ 
fessed their guilt. Ahmad however excul¬ 
pated Aziman who he said was asleep at 
the time of tho murder. He also con¬ 
tradicted Baoha’s statement as to tho 
blow having been struck by him (Ahmad) • 
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saying that it was Bacha who had fcho 
sword an] killed Karima with it. 

On the 8th July Aziman and Ahmad 
filed written statements through a pleader 
to tne effect that they were innocent and 
had made the previous statements under 
the influence of the police. At the trial 
also they denied their guilt. Aziman 
reverted to her original story and said 
that she was asleep at the time of the 
murder that 9he heard a gurgliug noise 
as though her husband had a nightmare 
and leant over and patted his chest that 
he did not speak and that she cried out 
to her father-in-law. She said that 9he 
had made her statement of the 16th May 
to the Magistrate under the instructions 
of the police Muhammadu and others. 

As against Ahmad the approver’s state¬ 
ment is corroborated by (I) Ahmad’s re¬ 
tracted confession, (2) the evidence that 
the su ord was found on the information 
given by Ahmad, and (3) Shera’9 evi¬ 
dence, referred to above. We are satis¬ 
fied on thisevidence that Ahmad is guilty 
and we confirm the sentence passed on 
him. 

Against Pallia there is nothing to cor¬ 
roborate the approver’s statement but 
the retracted confessions of Ahmad and 
Aziman in which Pallia, was mentioned 
as having taken part in the murder. Al¬ 
though these confessions can be taken 
into consideration agaiust Pallia, their 
value is oven less than that of the evi¬ 
dence of the approver since the persons 
making them could not be cross examined 
or be punished for making false state¬ 
ments. Moreover we find on reference 
to the zimni9 that the Sub-Inspector has 
made a mistake in saying in his evidence 
that Ahmad named Pallia on the evening 
of Cth May as having taken part in the 
murder. Ahmad gave an account of the 
murder on that day and named Bacha as 
having joined in it, but made no mention 
of Pallia then, and it was not till the 
10th that he named him. This fact 
makes it the more unsafe to rely on 
Ahmad’s confession of 16th May as 
against Pallia. In our opinion his and 
Aziman’s confessions are not sufficient 
corroboration of the approver's statement 
as against Pallia, and the conviction of 
Pallia cannot therefore be sustained the 
case not being one in which the approver’s 
statement can safely bo accepted without 
corroboration. We accept Pallia’s appeal 
and acquit him. Against Aziman the 
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only evidence to corroborate the approver 
is tier retracted confession, and the 
learned Seeaions.Judge holds that it would 
be unsafe to rely on this in view of the 
fact that Aziman gives herself in the 
confession a minor and inactive part in 
the crime. 

It is argued by the learned Government 
Advocate that Aziman could not have 
f ssigned to herself a more active part in 
the commission of the murder than she 
did and that her confession was made 
voluntarily. It appears to U3 however 
to be possible that pressure may have 
been brought to hear on Aziman, who is 
only 20 years old, to induce her to make 
a statement about the murder implicating 
herself. The learned pleader who has 
argued tlie case on her behalf ha9 drawn 
attention to two facts in her favour. One 
is the presence of a good deal of blood 
on her clothes and person. At the time 
of the murder she was wearing a shirt, 
a ghagra and a dopatta. Blood was found 
on all by the Chemical Examiner and 
Nur Muhammad Khan; Lirabardar, says 
there was blood on all parts of Aziman’s 
clothes. There was blood also on her 
face, and Nur Muhammad Khan further 
says (according to the vernacular record 
of bis statement) that there was blood 
over the whole of her body. It is very 
doubtful whether snch a quantity of 
blood would have spurted on to her body 
and clothes if she had been standing by 
the bed when her husband was murdered 
whereas if she was lying on the bed at 
the time it would be natural to find all 
her clothes and her person covered with 
blood. 

The second important fact is that al¬ 
though after committing the murder 
Ahmad had only 29 kararas to go to reach 
the well and another 15 karam9 to roach 
his bel (these distances are taken from 
the plan prepared by P. W. 16). he had 
not been able to get there when Muham- 
madu cried out, as is clear from Shera’9 
statement that when he was awakened 
by his father crying out ho saw Ahmad 
running towards him round the well. 
Muhammadu himself did not raise an 
outcry until he had run to Karim's bed 
(11 karam3 from where he himself was 
sleeping) on hearing Aziman call out. 
Consequently the murderers could have 
gone only a very few paces after commit¬ 
ting the murder when Aziman gave the 
alarm, and this view receives support 
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from Ahmad’s confession, in which he 
said he had gone 4 or 5 karams from 
Karim’s bed when Aziman cried out. This 
appears to make it very improbable that 
Aziman can have been in the plot to 
murder her husband, for she would surely 
have taken care to give Ahmad sufficient 
time to return to his bed at the gram 
threshing floor before giving the alarm. 
We cannot agree with the suggestion of 
the learned Government-Advocate that 
Ahmad may have lingered near the well. 
Ahmad had merely to throw the sword 
into the well, and would have hurried on 
to get back to his bed as quickly as 
possible. The principles to be followed 
in dealing with appeals against order of 
acquittal are laid down in King-Emperor 
v. Chaltar Singh (1) and Emperor v. 
Muhammad Shafi (2). The indications 
of guilt must be obvious, or the evidence 
too strong to bo rejected before the Court 
will interfere in such cases. In tho pre¬ 
sent case the evidence against Aziman is 
by no means strong, and there appears to 
us to be a considerable doubt about bor 
guilt, and we see no reason therefore for 
interfering with the order acquitting her. 
The appeal by the Local Government is 
accordingly dismissed. 

In Cr. A. No. 696 of 1918—The ap¬ 
peal is dismissed for reasons given in our 
judgment in Appeal No. 630 of 1918. 

K.M./ft.K. _ O rder accordingly . 

(1) 119041 7 P. R. 1901 Cr. 

(2) [1918] 25 P. R. 1918 Cr.=4G I. C. 403. 
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Shadi Lal, J. 

Kundan Lal —Appellant. 

v. 

Official Liquidator of Diamond Jubi¬ 
lee Flour Mills Co. Ltd. Delhi —Respon¬ 
dents. 

Miso. First Appeal No. 1489 of 1918, 
Decided on 31st July 1918, from order of 
Addl. Judge, Delhi, D/-15th March 1918, 

(a) Companies Act (6 of 1882), S. 169—Ap¬ 
peal—Service of notice after expiry of 3 
weeks—Delay due to copying department and 
beyond control of party is reasonable cause 
'—Time was extended. 

Where a notice ol appeal in the matter of tho 
liquidation of a company was served upon tho 
respondents after tho expiry of tho period of 
three weeks prescribed by statute and it appeared 
that tho delay waa duo to a blunder on the part 
of the copying department and beyond tho con¬ 
trol of tho appellant: 

Held: that the time for the scrvico of notico of 
appeal was rightly extended. IP 8 G 0 0 1 ] 


(b) Company — Liquidation —Sole by pri¬ 
vate contract of property belonging to com¬ 
pany in liquidation —Interests of creditors 
and contributories prejudiced—Price wholly 
inadequate—Sale held liable to be set aside. 

In an appeal against an order sanctioning the 
«a!e of the Diamond Jubilee Plour Mills. Delhi, 
it appeared that tho Mills were leased tathc ven¬ 
dees for a period of three years commencing from 
1st January 1917. one of the conditions of the 
transaction being that the lease could be deter¬ 
mined by cither party after giving six months 
notice to the ether, provided that the liquidator 
before resuming possession on the expiry of the 
period of notico should pay Rs. 5,000 to the les¬ 
sees. In Juue 1917, tho liquidator served a uotico 
upon the lessees requiring them to quit the pre¬ 
mises ou 31st December U>l7. On 8 th October 
1917 the Additionil Judge, Delhi, asked the li- 
ouidaterto withdraw the notice and even grant¬ 
ed the request of the lessees that in lieu of their 
agreeing to tho withdrawal of the notice the li¬ 
quidator should be debarred from determining 
tho lease in any case during its continuance for 
tho remaining period The District Judge reject¬ 
ed a higher offer than that of the vendees on 
the ground that they were already in possession 
and that possession could not bo given to any¬ 
body cho till tho expiry of six months: 

Held: (1) that the order allowing the leesees 
to remain in possession was wholly without jus¬ 
tification, especially whon there was no affidavit 
from tho liquidator that the alleged compro¬ 
mise was beneficial to tho persons interested in 
Iho winding-up; 

( 2 ) that tho price being wholly inadequate, tho 
sale by private contract to the vendees was detri¬ 
mental to tho interests ol the creditors and con¬ 
tributories of tho company and ought to bo set 
aside. [P SCO Cl, 2) 

Govirid Das and Ganga Hum—lor Ap¬ 
pellant. 

Moti Sagar and Jagan Nath —for Res¬ 
pondents. 

Judgment.—This is an appeal against 
an order of the Additional Judge, Delhi, 
sanctioning the sale of theDiamoud Jubi¬ 
lee Flour Mills in favour of Behan LaL 
Bulaqi Das for a sum of Rs. 1,75,000. 
Mr. Moti Sagar for the respondents raises 
a preliminary objection that tho notico of 
appeal having been served upon his cli¬ 
ents after the expiry of the period of 
three weeks prescribed by S. 169, Com¬ 
panies Act, 6 of 1839, the appeal should 
be dismissed in limine. Now, an affida¬ 
vit filed by Lala Dhampat Rai, pleader, 
on behalf of the appellant, furnishoB an 
adequate reply to this objection, and 
loaves no doubt that the delay in pre¬ 
senting the appeal was due to a blunder 
on tho part of the copying department, 
Delhi, and was beyond the control of the 
appellant. It appears that the vendees 
were impleaded a9 respondents some days 
after the institution of the appeal, but 
this was obviously the result of inad- 
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vertence on fcha part of the lawyer enga¬ 
ged by the appellant. Taking all the 
circumstances into consideration I hold 
that time for the service of notice of 
appeal has been rightly extended. Upon 
the merits I have, upon a careful consi- 
deration of all the proceedings taken by 
the Official Liquidator and the Judge in 
relation to the sale of the property, re¬ 
ached the conclusion that the sale by 
private contract to the vendees is detri¬ 
mental to the interests of the creditors 
and contributories of the company, and 
that the price is wholly inadequate. It 
is not seriously contested by Mr. Moti 
Sagar that the property is worth much 
more than Rs. 1.75,000; indeed, one firm 
actually offered Rs. 2,20.000, but this 
oiler and other offers were rejected on 
the ground tint the vendees were already 
in possession of the Mills, and that: 

possession cannot under any circumstances be 
given till the expiry of six months and that it 
is p03-ibl9 that possession may bo indefinitely 
postponed if the lessees insist on their rights 
under the amended terms of the lease.'’ 

In view of the above argument used by 
the learned Judge for rejecting the higher 
oilers. I consider it necessary to set out 
briefly the relevant facts about the lease 
and the allege 1 amendment in the terms 
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reason given for making it appears to me 
to be wholly wrong. Indeed, the subse- 
Q ue nt events show that the order has 
actually been utilized by the lessees for 
obtaining a favourable bargain for them¬ 
selves and causing loss to the persons in- 
terested in the liquidation. There canJ 
not be the slightest doubt,that the price 
of the machinery has gone up on account 
of the war, and it is common knowledge 
that there is a koan competition among 
business men for purchasing mills and 
that this competition has naturally led 
to a considerable rise in the prices. The 
learned Judge did not however content 
himself with the cancellation of the 
notice, but even went so far as to accord 
his assent to a grasping request made by 
the lessees that in lieu of their agreeing 
to the withdrawal of the notice the 
Official Liquidator should be debarred 
from determining the lease in any case 
during the continuance of the lease for the 
remaining period, but that they should 
be allowed the option to put an end to 
the lease by giving six months’ notice to 
the official liquidator. Now, it is per¬ 
fectly clear that the lessees were anxious 
to remain in possession of the property, 
that the cancellation of the notice was 


thereof. It appears that in September 
191G the Mills were leased to the vendees 
for a period of three years commencing 
from 1st January 1917, and one of the 
terms of the transaction was that the 
lease could ;be determined by either party 
after giving six months' notice to the 
other, subject to the proviso that the 
liquidator before resuming possession on 
the expiry of the period of notice should 
pay Rs. 5,000 to the lessees. It is beyond 
dispute that the liquidator served in the 
month of June 1917 a notice upou the 
lessees requiring them to quit the pre¬ 
mises on 31st December 1917. Now, if 
this notice had remained in force, the 
lessees woald have vacated the premises 
at the end of the year, and there could 
have been no conceivable reason for 
rejecting the offer of Rs. 2,20,000 made 
in March 1918. It however appears 
that the learned Judge intervened on 8th 
October 1917 and askel the liquidator to 
withdraw the notice on the ground that 
on account of stringency of the money 
market "it would he a foolish proceed¬ 
ing’* to sell the Mills at that time. I 
have no hesitation in holding that this 
was a most unfortunate order, and the 


beneficial to them, and that they would 
have agreed to the cancellation without 
any quid pro quo. There was therefore 
absolutely no justification for acceding to 
their demand, more especially when there 
was no affidavit from the liquidator 
that the alleged compromise was bone-1 
ficial to the persons interested in the! 
winding up. 

No formal document has yet been 
drawn up containing the modified terms, 
and the question as to whether the 
alleged modification is binding upon the 
liquidator and the parties concerned in 
the liquidation is not before me and 
need not he determined. It is however 
to he observed that the Additional Judge 
himself, in an order passed on 23th 
February 1918, made the following 
observations: 

"Circum3t\nce3 have also arisen which call 
for a reconsideration of tho matter before 
ratifying by formal deed executed by the 
official liquidator the modified terms as to the 
continuance of the leaso. Tho position in the 
ab ; cnce of such a formal deed is governed by 
the terms of Cl. J-, of the lease and undor it the 
official liquidator has in my opiniou power to 
givo the hssees six months* notice to quit 
subject to their being paid Rs. 5,000." 
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In spite of this expression of opinion 
it is strange that when certain contribu¬ 
tories represented to the learned Judge 
that the price offered by the lessees was 
inadequate and that the mills be sold by 
public auction, he passed an order of the 
12th March referring to the alleged right 
of the lessees to hold possession for the 
full period of three years, and called 
upon the contributories 

“to produce some person or por«ons who, fully 
knowing all the circumstances a* I have 
explained them, is or aro still prepared to mako 
an offer of r as the applicants stato) two and a 
half to tbreo lacs," 

and fixed three days for the purpose of 
theirproducing the would-be purchasers. 
T cannot help remarking that this order 
was unfair to the contributories and 
was calculated to frighten persons who 
were likely to purchase the property. 
There cannot be the slightest doubt 
that it was the learned Judge's action 
in cancelling the notice of ejectment and 
subsequently according his assent to the 
proposed modification in the terms of 
the loase whioh was availed of for th9 
purpose of granting a concession to the 
lessees and rejecting an offer made by 
another firm, which offer would have 
given the liquidator Rs. 45,200 in excess 
of the price for which the property has 
been sold to the lessees. I cannot en¬ 
dorse a transaction of this nature and 
mu9t set it sside. Accordingly I accept 
tho appeal and quashing the order sanc¬ 
tioning the sale direct the parties to 
boar their own costs in both the Courts. 
It is open to the lower Court to take 
proceedings for the sale of the property 
by public auction after issuing the pro¬ 
per proclamation. It seems to me 
that in order to realiso a proper price 
it is necessary to adjudicate upon the 
rights of lessees and to determine their 
lease, which has all along operated as 
an obstaole in the way of the sale of the 
property for an adequate price. 

Some doubt has been thrown upon the 
competency of an Additional Judge to 
exercise thespeoial jurisdiction conferred 
by the Indian Companies Act, the reason 
of the doubt being that the statute 
confers the jurisdiction upon the "Dis¬ 
trict Court” and does not contemplate an 
assignment of proceedings by the latter 
to the Court of an Additional Judge. It 
is necessary to make a pronouncement 
upon the subject, but it is desirable that 
the validity of the proceedings should no 
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longer be open to doubt. Accordingly I 
order that the proceedings in the liqui¬ 
dation of the Diamond Jubilee Flour 
Mills Co. be hereafter conducted by the 
Distiict Judge, Delhi. 

R.M./R.K. Appeal accepted . 
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Chkvis and Broadway, JJ. 

Eviperor. 

v. 

Nathu Ram and others —Respondents. 

Criminal Appeal No. 116 of 1919, De¬ 
cided on 27th March 1919, from order of 
First Class Magistrate, Gurdaspur, D/- 
15th January 1919. 

Companies Act (7 of 1913), S, 104 — Failure 
to furnish return of allotment of shares to 
Registrar—Ignorance is no excuse—Default 
if not wilful penalty should not be heavy. 

Uuder S. 104 (1) (a) the Directors and Mana¬ 
ger of a Company are bound to furnish to tho 
Registrar the return of allotment of shares, and 
their failure to do so renders them liable to tho 
penalties provided by sub-S. (3) of that section. 
A plea of ignoranco of tho provisions of the law 
in this respoct cannot be accepted as an excuse 
for failiug to comply therewith. Where however 
the default is not intentional, but is duo to neg¬ 
ligence alone, the full ora heavy penalty ought 
not to be exacted. [P $6*2 C 2; P 363 C 1] 

Herbert —for Appellant. 

Gokal Chand Narang —for Respon¬ 
dents. 

Judgment. —Nathu Ram Varum, Ma¬ 
naging Director of tho Batala Bank, 
Limited, Munshi Ram Sharrna, Managor, 
and Megh Raj, Pleader, Halas Rai, Mer¬ 
chant and Rai Sahib Karam Chand, Di¬ 
rectors of the said Bank, were proceeded 
against under S. 104 (3), Companies Act 
(7 of 1913), for having failed to comply 
with the provisions of S. 101 (l) (a) of 
the said Aot. Rai Sahib Karam Chand 
died and tho remaining persons were 
acquitted by tho trying Magistrate on 
15th January 1919. Against this order 
of acquittal the Local Government has 
preferred this appeal, and w$ have heard 
the learned Government Advocate in sup¬ 
port while Mr. Gokal Chand Narang lm« 
addressed U9 on behalf of tho four res¬ 
pondents. Tho Bank of Batala/ Limited, 
was registered under the Indian Com¬ 
panies Aot, 1882, on 7th May 1913, as a 
Company having a 9hare capital and the 
four respondents wore the officers of tho 
said Bank. It9 first Balance shoot was 
issued for the year ending on 3lst Decem¬ 
ber 1913, and showed that 650sharos had 
been allotted. On 1st April 1914 the. 
present Indian Companies Act, 7 of 1913 
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came into force and by S. 104 (l) (a) of 
fchis Act it was enacted that: 

Section 101 ( 1 ): Whenever a company having 
a share capital makes any allotment of his 
shares, the company shall, within one month the 
reafter, (a) file with the Registrar a return of the 
allotments, stating the number and nominal 
amount of the shares comprised in the allotment, 
the names, addresses and description of the allot¬ 
tees, and the amount (if any) paid or due and 
payable on each share.-. 

A Balance Sheet was issued by the 
Bank for the half year ending cn 30th 
•Tune 1914, in which the number of shares 
that had been allotted was shown as 5-33. 
The provisions of S. 104 (l) (a), Act 7 
of 1913, had however not been complied 
with. For the year ending on 30bh June 
1915 the Bank issued another Balance 
Sheet in which the number of shares al¬ 
lotted was given as 558. Here again 
S. 104 (1) (a), Act 7 of 1913. has been 
ignored. The Registrar however took no 
action in the matter. Subsequently 
Balance Sheets were issued for the years 
ending on 30th June 1916 and on the 
30th Tune 1917, the number of shares 
allotted being entered in each • case as 
558. In the Balance Sheet that was issued 
for the year ending on 30th June 1918 
however the number of sharesallotted was 
shown as 735, an increase of 177 shares 
within the year under reference. These 
17 7 shares were allotted as under: 

On 30th October 1917 ... 17 

On 13th January 1918 ... 152 

On 19th February 1918 

Total ... 177 


but the returns of these allotments were 
not filed with the Registrar till 25th 
October 1918, when they had been requi¬ 
sitioned by that ollicer. There had thus 
been a default iu complying with the re¬ 
quirements of S. 104 (l) (a), Act 7 of 
1913. 

The case for the Crown was, and is, 
that by xeason of their default the res¬ 
pondents had rendered themselves liable 
to the penalties imposed by S. 104 (3), 
Act 7 of 1913, which runs as follows: 

"(3/ Jf default is made in complying with the 
requirements of this section, every officer of the 
company *bo is knowingly a party to the default 
shall be' liable to a fine not exceeding Ks. 500 for 
every day during which the default continues.” 

The respondents while admitting that 
fcho provisions of S. 104 (1) (a), Act 7 of 
1913, had not been complied with, plead¬ 
ed (1) that the Directors were not res¬ 
ponsible for the default inasmuch as it 
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was not their duty but the duty of the 
manager to furnish the said returns, and 
(2) that in any event the default was not 
an intentional one and was due only to 
their ignorance of the provisions of the 
new Act, the former Act of 1882 not 
having any corresponding provision in it. 

The trying Magistrate held, rightly, 
that the default and negligence” were 
quite patent,” hut acquitted the res¬ 
pondents, holding that the use of the 
word “knowingly” in 'S. 104 (3) of the 
Act excused not only ignorance on mat¬ 
ters of fact but ignorance of law as well. 
Mr. Herbert for the Crown contended 
that this view was incorrect and that 
ignorance of law could not he pleaded 
by the respondents as an excuse. Ho 
argued that as the respondents must be 
presumed to know the law, they must be 
hold to have knowingly taken part in the 
omission to comply with it. He fur¬ 
ther contended that the Directors and 
Managers of the Bank were bound to see 
that the provisions of the law were com¬ 
plied with and were bound therefore to 
see that the necessary returns were sub- 
mitted. In support of this latter con¬ 
tention ho referred to Tola Ram v. Em¬ 
peror (1) and Tola Ram v. Emperor (2). 
There can he no doubt that it is the duty 
of the Directors and the Managers of a 
Company to furnish the returns that are 
necessary under S. 104 (1) (a) of the pre¬ 
sent Act. The first contention therefore 
of the respondents is untenable, and they 
must be hold liable unless 'they are able 
to show that they are excused by their 
ignorance of the law. Seeing that the 
Act had been in force since 1st April 
1914 and further having regard to the 
fact that one of the respondents is a 
pleader, it is obvious that the plea oi 
ignorance of the law cannot bo accepted^ 
The respondents must be hold to have 
known that on the allotment of the 
sharos in question the law required a 
return of the allotment to bo forwarded 
to the Registrar. 

Doubtless if they or any one of them 
could show a3 a matter of fact that they 
or he were or was not awaie of the de¬ 
fault and could show circumstanoes to 
justify the conclusion that as a matter of 
fact they or he believed that the roturns 
required had been sent, the penalty could 
not be exacted. In the present casejh g 
— (TTliyiOl 14 P. R. 191G Cr.=34 I. 0.962. 

(2) [1910] 18 P. R. 1910 Cr.=35 I. C. 482. 
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only real plea is that they were unaware 
of the provisions of the law on this sub¬ 
ject, and this excuse cannot bo accepted: 
Chhabil Das v. Emperor (3). In these 
circumstances it must bo held that the 
respondents were knowingly parties to 
the default and have therefore rendered 
themselves liable to the penalties provi¬ 
ded by S. 104 (3), Act 7 of 1913. At the 
|same time it is not necessary to exact 
the full or any heavy penalty. The de¬ 
fault was not an intentional one but due 
to negligence alone and had the respon¬ 
dents thought Gt to move the proper 
jCourt under the proviso to sub-Cl. 3, 
|S. 104, they miaht have had tho time ex¬ 
tended. We therefore think that a Gne 
of Rs. 25 in all payable by each of tho 
respondents will meet tho case and ac¬ 
cepting this appeal, we convict the res¬ 
pondents under S. 104 (3), Act 7 of 1913, 
and sentence each of them to pay a Gne 
of Rs. 25. 

___R• m /r.K . _ Ap peal accepted. 

(3) A. I. R 1914 Lah. 125=23 I. C. 503=17 
P. R. 1914 Cr. 
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Rattigan, C. .1. 

Ghulam Muhammad —Appellant. 

v. 

Karta Ram and others —Respondents. 

Misc. First Appeal No. 2240 of 1918, 
Decided on 19th May 1919, from order 
of Dist. Judge, Ludhiana, D/- 10th May 
1918. 

. Iniolvency—Appeal—Receiver in pottet* 
•ion of property—Application for release of 
property dismissed—Appeal without implead* 
ing Receiver it not maintainable. 

The appellant wa9 declared an insolvent under 
the Provincial Insolvency Act, and a Receiver 
was appointed who took chargo of all the pro- 
perty belonging to Ibo iosclvent, including two 
houses. One of tho housos was released for the 
rcsldonce of tho receivor and tho other was 
ordered to be Bold, whereupon tho insolvent 
applied for the release of this house also as it 
was rrquirod for his residenoo. Tho application 
was disallowed and the insolvent appealed to tho 
High Cjurfc without impleading the Official Re¬ 
ceiver as a party. 

Heidi that the appeal must fail, inasmuch nu 
tho Offioial Rocoiver being in possession of the 
property of the insolvent was a noocssary partv 
to tho appeal. [p 363 G 2] 

Shamir Ghand for Respondents, 

Facts.—Gulam Muhammad, the appel¬ 
lant, was declared an insolvent by the 
Insolvency Court of Ludhiana and n 
Receiver of his property was appointed. 
The Receiver took possession of all the 
property of tho insolvent. The insolvent 


had two bouses. The Court released one 
for the residence of the Receiver and 
ordered the other to be sold. The insol¬ 
vent filed an objection that fchU bouse 
was necessary for his residence and should 
be released. The District Judge dis¬ 
allowed the objection, whereupon the in¬ 
solvent appealed to the High Court to 
have that house released. Lala Shamir 
Chand, for the respondents, took a pre¬ 
liminary objection that the receivor was 
a necessary party and that as he had ex- 
uot been made ft party and limitation had 
expired, the appeal could not proceed.He 
also contended that the sanction of tho 
District Judge or the High Court had 
not been obtained under 3 46, Insolvency 
Act, and the appeal therefore could not 
be entertained. 

Judgment. —This appeal must fail,, 
as the Official Receiver who is in posses, 
sion of the property was a neoessary 
party to it and has ‘not been impleaded 
as a respondent. So far as he is concer¬ 
ned. any appeal would be barred by limi-l 
tafcion as against him and unless he is to; 
bo affected by this appeal, any order; 
passed by this Court would be infruc-j 
tuous. I notice also that the permission 
of this Court for the filing of this appeal 
was neither asked for nor granted: S. 46 
(3), Provincial Insolvency Act. Appeal 
dismissed. No order as to costs. 

R.M./R K. Appeal dismissed. 

A. I. R. 1919 Lahore363 (2) 

Shadi Lal and LeRossignol, JJ. 

Qyamuddin — Plaintiff— Appellant. 

v. 

Delhi Flour Mills Co. Ltd. — Defen¬ 
dant—Respondent. 

Second Appeal No. 12S7 of 1918, Deci¬ 
ded on 7bh August 1918, from decree of 
Dist. Judge, Delhi, D/-4th February 1918. 

(a) Court-fees Act (1870), S. 7 (1)— 
Suit for recovery of money due after adjust¬ 
ment of account—Ad valorem court-fee is 
payable. 

According to S. 7, ol. (1) tho foe payable in 
a suit for money must be according to tho 
amount claimed. Where plaintiff sued for the 
rocovory of Rs. 1,125-4-0, alleged to bo duo to 
him after deducting a sum of Rs. 2,600 (said to 
be duo by him to tho dofondant on account of 
the price of certain goods) from Rs. 3.G25-4-0, 
which be assessed as tho amount of damages 
sufTerod by him by reason of tho defendant's 
failuro to perform certain contracts entered into 
between tho parties; 

Held ; that tho court-foe paid ad valorem on 
tho amount actually olaimed was sufficient. 

IP 8C4 0 1] 
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ACI < 1870 >- Sch. 1, Art. 1 - ftro _ . 


l- * • i•. -• i, /vrc. i — 

Applicability. 

Article 1, Scb. 1. applies only to those cases 
whicli are not otherwise provided for under 
the Act. [P ?C4 C 1] 

Aid nr Rashid and Muhammad Rafi 

for Appellant. 

Moti Sngar —for Respondent. 

Judgment.— The sole question for 
determination in this appeal is whether 
the plaintiff has correctly valued the 
relief claimed by him and whether the 
court fee affixed to the plaint and the 
memorandum of appeal to the lower 
appellate Court is adequate. The action 
brought by the plaintiff was for the 
recovery of a sumof Rs. 1,125 4 0 and on 
that amount he has admittedly paid ad 
valorem court-fee. The plaint how¬ 
ever shows that the plaintiff' arrived at 
the amount after deducting a sum of 
Rs. 2,500 (said to he duo by him to the 
defendant on account of the price of 
certain goods) from Rs. 3,625-4-0, which 
he assessed as the amount of damages 
suffered by him by reason of the defen¬ 
dant’s failure to perform certain con¬ 
tracts entered into between the parties. 

The learned District Judge holds that 
the bone of contention between the 
parties is the amount of los3 said to 
have been sufferelby the plaintiff, and 
that the credit allowed by him to the 
defendant should not be taken into 
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are many suits, e. g., those for the rendi¬ 
tion of accounts between parties or 
between principals and agents or suits 
involving cross-demands, in which the 
Court has to adjudicate upon various 
large items in dispute between the par¬ 
ties. though the actual amount claimed 
by the plaintiff is a comparatively small 
sum of money. In all these suit3 it is the 
amount claimed by, or decreed to, the 
plaintiff which determines the court-fee 
leviable on the plaint, and not the vari¬ 
ous sums which may be the subject- 
matter of controversy between the par¬ 
ties and upon which the Court may have 
to record its findings before arriving at 
the final conclusion. 

For these reasons we are of opinion 
that the court-fee is sufficient and that 
the lower appellate Court’s decree must 
be discharged. We accordingly accept 
the appeal, and setting aside the decree of 
the District Judge remand the case for 
redecision. The court fee on the me¬ 
morandum of appeal shall be refunded, 
and other costs shall abide the event. 

R.M./R.K. Appeal allowed. 

^ A. I. R. 1919 Lahore 364 

Bevan-Petman, J. 

Waryam Singh and others —Plaintiffs 
—Appellants. 


consideration for the purpose of deter¬ 
mining the court-fee to be levied upon 
the plaint. We are unable to concur 
jin this view. S. 7, Cl. (l). Court-fees Act, 
'prescribes that the fee payable in a suit 
for money must be according to the am¬ 
ount claimed. Now, the plaintiff has, as 
stated above, paid the court-fee in accor¬ 
dance with this clause, and we are not 
prepared to hold that Art. 1, Sch. 1 of 
the Act, which provides that a plaint or a 
memorandum cf appeal should bear court- 
fee on the amount or value of the subject 
matter in dispute, militates against his 
(contention. It is to be observed that 
this article applies only to those cases 
which are not otherwise provided for 
under the Act. 

There can be no manner of doubt that 
in determining the sum to be awarded to 
the plaintiff, the Court has to adjudicate 
upon the amount of the loss sustained by 
the plaintiff on account of the breach of 
contracts; but we do not think that that 
amount should determico the value for 
the purpose of court-fee. Indeed there 


v. 

Narairi Das — Defendant — Respon¬ 
dent. 

Second Appeal No. 2098 of 1918, Deci¬ 
ded on 17th May 1919, from decree of 
Dist. Judge, Hoshiarpur,-D/- 7th May 

1918. % _ 

* (a) Civil P. C. (1908), O 21, Rr. 58. 61 
and 63—Attachment it not alienation —It 
doe* not give cause of action for suit for 
declaration until property is sold—Custom 
(Punjab), Alienation. 

An attachment cannot be regarded as an alien 
ation of the property attached. It may infringe 
tbo right of the judgment debtor but docs not 
give a cause of action to his reversioners. 

•[P3G6 C 2) 

Under customary law a suit for a declaration 
at the instance of the reversioners does not lie 
when ancestral property has been merely at¬ 
tached in execution of a decree with a view to 
sale but has not been sold : IS P. It. 1908, 
(F. B.), Dist. fP 3G6C 2) 

(b) Civil P. C. (1908), S. 60. O. 21. Rr. 58, 

6l and 63 —Objection to attachment disal¬ 
lowed—Suit for declaration that debts were 
immoral and not binding on sons and that 
house being of agriculturists is exempt 
House not being sold suit was premature 
Suit is partly under R. 63 —Order under 
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R. 61 does not bar suit under Specific Relief 
Act (1 of 1877), S. 42- 

In a suit for a declaration that a certain house 
was not liable to attachment and.salc in execu¬ 
tion of a decreo against the plaintiffs' father it 
appeared that the plaintiffs bad filed objections 
under O. 21, R. 58, claiming that they were in 
possession a9 owners. The claim having been 
disallowed they filed the present declaratory suit, 
.alleging that the land was ancestral, that they 
had built certain of the houses, that the debt? 
contracted by their father were without consi¬ 
deration and necessity and that the houses were 
exempt from attachment and sale by virtue of 

S. CC (1) (c) : 

Held : (1) that the plaintiffs* suit was un¬ 
doubtedly in part one under O 21, R. 63, but 
that they were Dot beeiu«e of an order u*'der 
O. 21, R. Cl of the Code, incompetent to institute 
a suit for a declaration under the provisions of 
S. 42, Specific Relief Act; IP 3G5 C 2; P .°66 C 1] 

(2) that the bouso in suit not haviug been 
sold, tho plaintiffs’ suit was premature : 11 

M’./f. 40 and 35 Cal. 202(P.C.). Dist. IP $G6 C 1 ) 

Fakir Chand —for Appellants. 

Nand Lai —for Respondent. 

Judgment.—In the present case the 
facts necessary to state are that certain 
houses of one Dowa Singh, an agricul¬ 
turist and the fathor of the appellants, 
were attached in execution . of a decree 
against him. Dowa Singh objeoted and 
clsimorl exemption for tho houses under 
8 . 60 (l) (c), Act 5 of 1908, hut his ob¬ 
jection was disallowed. Hia sons, the 
present appellants, also filed objections 
under O. 21, R. 58, Civil P. C. f claiming 
that they wore in possession of the pro- 
petty attached a 9 owners. Their claim 
was disallowed and they then instituted 
a declaratory suit alleging that their 
claim had been wrongly disallowed, that 
the land was ancestral that they had 
built certain of the houses which there¬ 
fore belonged to them, that the debts con¬ 
tracted by their father, a drunkard, were 
without consideration and necessity and 
that the houses were oxompt from at- 
taohment and sale by virtue of 
8 . 60 (1) fc). Civil P. C., and a declara¬ 
tion to the effect that the houses were 
not liable to attachment and sale was 
prayed for. 

The Munsif, treating the oa 9 e as one 
under the customary law. held that tho 
houses had not been built by the plain¬ 
tiffs and that the debts incurred by Dewa 
bingh were not immoral but holding the 
houses were those of an agriculturist he 
declared that certain of the houses were 
not liable to attachment and sale. The 
lower appellate Court held that the ques¬ 
tion of the debts being immoral and 


without necessity and consideration did 
not arise, because the houses had not 
yet been sold and the suit was not one 
for a declaration under the customary 
law, that the decision in Jagdip Singh v. 
Bawa Narain Singh (l) was inapplicable 
inasmuch as Dewa Singh was alive, that 
the houses had not been built by the 
plaintiffs, that no claim of joint owner¬ 
ship with D*wa Si ugh had been made 
and that the plaintiffs had no locus 
standi to claim the exemption relating 
to houses of agriculturists, becaus3 only 
a judgment debtor was competent to do 
so and it therefore accepted tho appeal. 

In this Court a large number of points 
have been argued at length. In my view; 
of the case it is not Decessary to deal 
with them all however interesting they 
may he. It is contended that the suit was 
one under O. 21, R. 63 and it was not com¬ 
petent for theplaintiffs tosue on the basis 
of any claim other than tho claim which 
had been disallowed under O. 21, R, 61 aud 
in support of this contention reference is 
made to Colvin Cowie v. Mrs Barbara 
Oiven Julia Elias (2). But this decision 
does not support the contention. In 
that case as in this the claim was of a 
two fold naturo, one based on the statu¬ 
tory right given to institute a suit when 
a claim in execution has been disallowed 


uuu uoun u umiui lor a declaration. 

It was admitted and held in that ease 
that the claim in a suit based oo that 
statutory right mu9t be substantially the 
same right as that for which tho party 
had contended in the execution proceed¬ 
ings, hub it was nowhere hold that under 
such circumstances a claim to a declara¬ 
tion waa not competent. On the con¬ 
trary the claim was considered and was 
dismissed merely on the ground that in 
that particular case there was no cause 
of action such as entitled the plaintiffs 
to the declaration which they sought, be¬ 
cause the defendant had never by any aob 
of his impugned or disturbed the title 
which the plaintiffs were setting up in 
their suit. The present case falls under 
the same category. The plaintiffs had in 
their plaint, set out the faots relating to 
the disallowance of their claims and un 
doubtedly their suit was in part one un- 
R ^3. but that is no ground 
for holding that they were because of an 
orde^unde^a 21 . R. 61 , inco mp * fcon , 

§1 S3- 
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to institute a suit for a declaration un¬ 
der the provisions of S. 42, Specific Re¬ 
lief Act. 

Reference is also made to Abdul Rader 
v. AH J\leak (3) and to Phul Eumari v. 
Ghanshyam Misra (4). In the latter 
case the question related to the proper 
court fee for a suit under S. 283 of Act 
14 of 1882, which section relates to the 
same matter as O. 21, R. 63 and their 
Lordships of the Privy Council found 
that fortunately the object and nature of 
that suit was not dubious and that the 
suit was one ' to alter or set aside a 
summary decision or order.” Their Lord- 
ships explained that : 

It is true that instead of asking the Court 
to alter or set aside the decree which is the cause 
jf action, aho categorically asks from the Court 
the several decrees which she had asked from 
the Subordinate Judge .and which the Subordi¬ 
nate Judge had refused. But this is merely a 
verbal or formal difference and S. 283, Civil 
P. 0., under which section the action is brought 
recognises such a suit as not merely an appro¬ 
priate but the only mode of obtaining review 
in such cases.” 

This decision is, I think easily distin¬ 
guishable. The claims in the two Courts 
were the same and it was expressly found 
in that particular case and for the rea¬ 
sons stated that the suit was one under 
S. 283. The facf9 hero are different. 
The claim disallowed was one based 
solely on possession by virtuo of owner¬ 
ship.' The judgment in Abdul Ruder v. 
Ali Mcah (3) takes the matter no fur¬ 
ther. In that judgment reference i3 
made to the above decision, and it is ex¬ 
plained that the summary decision in a 
claim case is confined to a consideration 
of the possession of the judgment-debtor 
at the time of the attachment and that 
any other discussion in such a decision 
is material only so far as it is relevant 
to the determination of that essential 
matter. It was pointed out that in both 
Courts the claim related to possession. 

In my opinion the lower appellate 
Court clearly erred in holding that the 
suit was not one under customary law. 
Not only does this appear from the plaint 
but throughout the proceedings in tho 
first Court tho suit was treated as of that 
nature and tho issues and evidence were 
directed to that end. But in my opinion 
tho appeal must fail on the ground 
that the suit was premature and such 
was tho decision of the lo wer appellate 

( 3 ) (1912) 14 I. G. 716. 

( 4 ) 11908] 36 Cal. 202=35 I. A. 22 (P.C.). 
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Court when it briefly remarked that the 
houses had not yet been sold. No autho¬ 
rity has been given that under custom 
ary law a suit for a declaration will lie 
when ancestral property has been merely 
attached in execution of a decree with a| 
view to sale but not sold. In Sadhu 
Singh v. Secy, of State (5) the property 
had been both attached and sold. An at¬ 
tachment cannot be regarded as an alien 
ation. It may he argued that an attach¬ 
ment infringes tho right of a judgment- 
debtor but does this give a cause of ac¬ 
tion under customary law to the rever¬ 
sioners ? I am not aware of any such 
right. For the above reasons I dismiss 
the appeal with costs. 

R-M./r K. Appeal dismissed, 

(6) 11908] 18 P. R. 1908 (F.B.). 


A. I. R. 1919 Lahore 366 

Martineau, J. 

Rampur State Sugar Factory —Defen¬ 
dant-Appellant. 

v. 

Diwan Chand Ishar Das —Plaintiffs— 
Respondents. 

Second Appeal No. 117 of 1919, Deci¬ 
ded on 24th March 1919, from decree of 
Dist. Judge, Amritsar, D/- 26th October 
1918. 

Contract Act (1872), Si. 5, 6 and 7 —Pro¬ 
posal and acceptance— Revocation when 
complete, illustrated. 

In a suit for recovery of a certain sum of money 
as damages for alleged breach of contract to 
supply 500 hags of sugar, it appeared that in ro- 
ply to the plaintiffs' lottcr on 1st February 1915 
the defendants intimated their rates, whereupon 
the plaintiffs telegraphed on 4th February their 
acceptance subject to their approval of tho sam¬ 
ples which they asked the defendants to seud, and 
confirmed tho telegram by a letter of tho same 
date. The samples wero sent and reached tho 
plaintiffs ou the 11 th, on which date tho defen- 
dautssent a telegram to tho plaintiffs saying that 
they could uot hold stcck after that evening and 
asking them to wire instructions. This telegram 
was not delivered to tho plaintiffs as the addre?s 
they gave had uot been registered. On the same 
date, tho defendants sent the plaintiffs a letter 
in confirmation of tho telegram. Ou 13th Feb¬ 
ruary the plaintiffs sent earnest-money and wrote 
to the defendants that they would send instruc¬ 
tions the next day. The defendants, on tho 
samo dato, wrote informing the plaintiffs that 
they could not hold stock for them and refused 
the earnest-money sent by the plaintiff: 

Held: ( 1 ) that,'there had been no imiualifiea 
acceptance by tho plaintiffs of the defendants 
Oder up to the time when the latter sent tlicir 
telegram on Uth February; (2) that, inasmuch 
as the defendants* telegram did uot reach me 
plaintiffs in consequence of the latter s °w 
misrepresentations about their telegraphic address, 
tho plaintiffs must bo deemed in law to have 
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received information of the defendants’ revocation 
of their proposal on that date; (3) that, con- 
seoaentlv. the plaintiffs* claim could not succeed. 
H [P 367 C 2; P3GS C 1 ] 

C. Be van Petman —for Appellant. 

Moii Sagar - for Respondents. 

Judgment.—In this case an Amritsar 
firm has sued the Bampur State Sugar 
Factory for Rs. 1,000 as damages for the 
non-delivery of 500 bags of sugar. A 
decreo has been passed in favour of the 
plaintiffs and has been upheld by the 
District Judge. The defendants have 
filed a second appeal in this Court. The 
question in the case is whether there was 
a complete contract between the parties 
for the delivery of 500 bags of sugar. In 
reply to a letter of 1st February 1915 
from the plaintiffs asking the defendauts 
whether they would reduce their rates 
for sugar, the defendantson 3rd February 
intimated the rato they would accopb. 
The plaintiffs telegraphed on 4th February 
that they accepted 500 bags at the rate 
mentioned subject to the approval of the 
sample which they asked the defendants 
to send, and confirmed the telegram by a 
letter of the same date. The defendants 
wrote on 6th informing the plaintiffs 
that they were sending the samples. 
The samples wore 9ent and are said to 
have reached the plaintiffs on the 11th. 
The defendants sent the following tele- 
gram to the plaintiffs on the 11th. 

Received firm offer for sugar. Cannot 
hold stook for you after this evening. 
Wire. " That telegram was addressed to 
Bawa, Amritsar," whioh had been men¬ 
tioned in the plaintiffs’ letters as their 
tolegraphic address, but it was not de¬ 
livered because the plaintiffs bad not had 
the address registered at tho telegraph 
office. 

The defendants sent a letter to the 
plaintiffs on the same dato in confirmation 
of the telegram, but the plaintiffs have 
not produced it though they were given a 
notice to do so. On 13th February the 
plaintiffs sent a money order for Rs. 100 
less one rupee commission through 
0 ir dealers to the defendants on account 
ot earnest money and wrote on the same 
date informing the defendants of this 
and saymg that they would send 

cUv t °A b t fche BUgar th0 Eexfc 

aay The defendants on tho same date 

forming the plaintiffs that they 
could not hold stock for them, and that 
previous correspondence regarding the 


rates should be considered as null and 
void. They refused the mouy order 
sent by the plaintiffs. The learned 
District Judge holds that the plaintiffs’ 
letter of the 13th February amounted to 
an unqualified acceptance of the proposal 
contained in the defendants’ letter and 
telegram of tho 3rd, and that there had 
been no valid revocation of that proposal 
by the defendants. With regard to the 
defendants’ telegram of the 11th, he says 
that it was admittedly undelivered and 
that the revocation of the proposal could 
he complete against the plaintiffs only 
when it came to their knowledge. With 
regard to tho letter of tho same dato, he 
say3 that there is nothing to show that 
tho plaintiff's received it before sending 
their letter of the 13th, that the letter 
itself would not show when it was received, 
and that the plaintiffs wero not asked to 
produce the envelope from which this fact 
might be determined. He, therefore,con¬ 
siders that no inference adverse to tho 
plaintiffs can bo drawn from their nob 
producing the letter. 

The case hinges on the defendants’ tele 
gram and letter of the 11th February, in 
which they informed tho plaintiffs that 
their offer would hold good only up to 
the evening of that day. Admittedly there 
had been no unqualified acceptance of the 
offer up to that time, as tho plaiutiffs had 
accepted it only subject to tire approval 
of tho sample. Therefore, if thedefendants’ 
revocation or qualification of their original 
offer oame to the knowledge of the plain-, 
tiffs before the plaintiffs sent their letter 
of the l3th, the claim must fail. Now, 
with regard to the letter of 11th February 
the mistake which the learned District'' 
Judge makes is in assuming that tholotteri 
itself would not show when it was re- 1 
ceivod. It is quite likely that when the 
plaintiffs rooeived it, they may have noted 
on it the date of its receipt or made some 
endorsement which would show on what 
day it was received. This would account 
for their not producing tho letter, and 
there is no reason for not drawing tho 
natural presumption from their failure to 
produce tho letter whioh they were given 
notice to produce, namely, that if it had 
been produced it would have shown that 
they received it on tho 12th. The pre¬ 
sumption is all the stronger because a 
letter posted at Rarapur on tho lliix 
would, in the ordinary course of events, 
have been delivered at Amritsar the next 
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day. As regards the telegram sent by the 
defendants on the.llththis also, although 
their learned counsel did not argue the 
point, appears to mo to he alone a suffi¬ 
cient answer to the plaintiffs’ claim, since 
it was in consequonce of the plaintiffs' 
misrepresentation that the telegram did 
not reach them. In their letters to the 
defendants they wrongly stated "Bava, 
Amritsar” to be their telegraphic address. 
Had they not done so, the defendants 
would have addressed the telegram to the 
plaintiffs by name, and it would in the 
ordinary course have been delivered to 
the plaintiffs on the 11th. Supposing 
that the defendants had sent a regis¬ 
tered letter to the plaintiffs revoking 
their offer and the plaintiffs had re¬ 
fused to accept the letter from th9 
postman, or supposing that the plaintiffs 
had received the defendants' letter, but 
allowed it to remain unopened, could the 
plaintiffs’ plead that they were ignorant of 
the revocation have been entertained? 
Clearly not. The defendants did all that 
was in their power to inform the plain¬ 
tiffs that their offer would hold good only 
till the evening of the 11th February, and 
it was entirely owing ro the plaintiffs’ 
misrepresentation about this telegraphic 
address that the defendants’ telegram was 
not delivered. In these circumstances the 
plaintiff mu3t 1)9 deemed in law, though 
not in actual fact, to have received the in¬ 
formation on the 11th February. There 
was consequently no complete contract 
between the parties, and it is unnecessary 
to go into thequestion whether it wasalso 
essential for the plaintiffs to send Rs. 500 
as earnest money to make the contract 
complete. I accept the appeal, reverse 
the decrees of the Courts below, and dis¬ 
miss the suit with costs throughout. 

R.M./n.K. Appeal accepted. 
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Scott-Smitii and Dundas, JJ. 

Ahmad Jan and another— Plaintiffs— 
Appellants. 

v. 

Kishen Chand and others Defendants 

—Respondents. 

Second Appeal No. 2370 of 1917, De¬ 
cided on 23rd June 19L9, from decree of 
Dist Ju Ige, Ludhiana, D/- 30th June 

19 (il 7 Punj.b Pre-emption Act (1913) S 3 
5) (a)—Sale by judgment-debtor in virtue of 


Kisuen Chand 


1919 


I LU lC 


. n. a.* (zi ,g private 

sale and not sale by Court. 

A sale of property executed by the judgment- 
debtor in virtue of a certificate granted to bim 
oy toe executing Court under O. 21, R 83 (2) is 
a private sale, and. even though itdoes not be¬ 
come absolute until confirmed bv the Court it 
cannot be said to be a sale by a Court in execu¬ 
tion ot the decree and thus not li.blo to pre¬ 
emption: 1 I. C. 474 and 8 /. C. 777, Oi,t. 

[P 303 C 1] 

<b * Pre emption — Waiver — Failure to 
outbid purchaser at auction it not waiver. 


Failure of a person entitled to pro-empt to 
outbid the purchaser at an auction sale does not 
amount to waiver. [p 359 C 1] 

Kunioar Naraiji for Shah Nawaz—lor 
Appellants. 


IIargopal for Faqir Chand—tor Res¬ 
pondents. 


Judgment. —This is a second appeal 
from the order of the District Judge of 
Ludhiana, upholding the order of the 
Court of first instance dismissing the 9uifc 
of the plaintiffs for pre emption, on the 
grouuds: (l) that the sale took place in 
execution of a decree, and that therefore 
there can be no pre-emption having re¬ 
gard to S. 3 (5) (a), Punjab Pre-emption 
Act 1 of 1U13, and (2) that the plaintiffs 
waived their right to pre ompb because 
they were present at the time when the 
property was sold and failed to purchase 
it. The property of which pre-emption 
is sought was privately sold by the judg¬ 
ment-debtors in virtue of a certificate 
granted to them by the executing Court 
under0.21. R. 83 (2), Civil P. C. Coun¬ 
sel for the respondents supports the ordar 
of the lower Courts by reference to Piare 
Lai v. Ganeshi Lai (l) and Nawab v. 
J away a (2). In the first of these two 
cases the sale was by a receiver under 


directions of the Court, and the caseisobvi- 
ously distinguishable from the present 
one. In the second case also it was held 
that the sale actually took place iu execu¬ 
tion of the decree. In Baroda Kanta 
Bose v. Chunder Kanta Ghose (3) it is 


id: 

A sale in execution differs in many ossentiil 
rticuUrs, as need hardly be slid, from a silo 
ter partes. It is not a sale by the owner of the 
jperty, but by a C>urt which ha 9 a statutory 
wer conferred upon it of transferring tho inte- 
it of the judgment-debtor tj tho purchaser, 
d to that end a certain course of procedure is 
ascribed terminating with tho sale oorti icate, 
iich coufers on the persons namad therein his 


1 ) [190 ] 46 P. R. 190>=l I- 0. 474. 

2) [1910] 40 P. R. 1911=3 I. 0. 777. 

3) [1905] 29 Cal. 632. 
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In the present oase the Court stayed 
its baud and gave the judgment debtors a 
certificate authorizing them to raise the 
amount due privately by mortgage, lease 
or 9ale. The sale which took place in 
consequence of this wa3 a private one, 
and even though it did not become absolute 
nntil confirmed by the Court, it could 
not, in our opinion, be said to be a sale 
by the Court in execution of the decree. 
It has been argued that the 9ale was 
really by the Court, as it was by the 
judgment-debtors as agents of the Court. 
We are unable to accept this argument. 
In our opinion the Court gave opportunity 
to the judgment-debtors to raise the 
money due from them in any way they 
could by transfer of their property. We 
therefore hold that the suit for pre¬ 
emption is not barred by S. 3 (o), Punjab 
Pro omption Act. 

The next question is that of waiver. 
The private jale was conducted by auc¬ 
tion. The plaintiffs male a bid at that 
auction: but refrained from bidding up 
against the actual purchaser. The rulings 
are conflicting as to whether such conduot 

i Constitutes waiver. In Mula v. Nihal 
Chand (4) it was held that the failure of 
v person entitled to pre-empt to outbid 
the purchaser in a sale in oxeoution of 
the decree did not amount to waiver, and 
in Shah Doduraj v. Sundar Singh (5) 
the Judges doubted whether omission to 
bid at auction amounted to waiver. A 
eiroiUr view was expressed in Muham¬ 
mad Bakhsh v. Sardar Rajindar Singh 
16 /, but a contrary one was taken in 
Mahomed Baksh v Hxra (7). Rnllia 
Mallv. Dulo Mai (8) and Chithru Singh 
v Bhagwant Singh (9). In our opinion 
it oannot be said that the plaintitfe have 
waived their claim. 


There is no reason why they ahoi 
tid at the auotion. and in this way < 
banco the price. We see no reason w 
they should not have stood by and wail 
to see what the aotual prioe obtained w 
*nd then have made their otaim to p 

hT™' „ a T tt0r of faob thi9 « 

« a r y didi for a few da >- 3 

8a,e th ® y sent a notice to the pi 
■chaser offering to pay him the aott 

- — 0 that Ihe re has been 

6) [ 8 96] 100 P. R. 1835. 

9 {Jf 121 P. R. 1893. 

(7) [187'] 47 P. R. i«73 

(a;[mc]7P. r 18 76 .‘ 

(9) [1916] 46 I. 0. 100. 
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waiver in the present case. The exis¬ 
tence of the custom of pre-emption has 
not been aimittei in this case, and there 
has been no decisiou on this point by 
either of the lower Courts. We there¬ 
fore accept the appeal, and setting aside 
the orders of the lower Courts remand 
the case to the Court of first instance for 
ro.decision on the merits. Stamp in 
this and the lower appellate Court will 
be refunded and other costs will be costs 
in the cause. 

r.M./r.k. Case remanded. 
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Broadway, J. 

Man Singh and another —Appellants. 

v. 

Mt. Santi and others —Respondents. 

Misc. First Appeal No. 46 of 1919, 
Decided on 3lst March 1919, from order 
of Diet. Judge., Ludhiana, D/- 3rd De¬ 
cember 1918. 

, ( a> Probate and Administration Act (1881), 

23 Applicant showing prims facie bene¬ 
ficial interest in estate—He has right to ask 
to be appointed to administer estate. 

Ia the grant of Loiters of Administration it is 
not usual to go into tho queuion of title but 
when an applioant shows that ho or she has 
soaio boooficial interest, prima facie, in tho 
estate sought to bo administered, it would give 
that person a right to ask to bo appointed to 
admioister the estate. (p 371 q 

(b) Probate and Administration Act (1881), 
S. 23—Disputes regarding ownership or 
succession which can be settled by regular 
suit—Letters should not be granted. 

Letters of Administration 6 hould not bo 
granted to any one when the dispute as to the 
ownership of or suoojesion to tho proporty left 
by the doceased oan only be settled bv a regular 
suit; 42 I. C. 737, Foil. [p 37 ^ q j] 

One J glfiod certain land to his stepson N. 
Oa N j death his son S succeeded him and on 
his death without issuo the proporty wa* hold by 
his wiacw. Oa the death of the widow the 
sister of S. applied for Letters of Administration. 
The collaterals of J objeoted, olalming to be 
entitled to the reversion of the property inas¬ 
much as tho family of the original donee had 
died out. 

Held ; (l) that the objectors, not being collat¬ 
erals of the last male owner, were not prima 
faoio entitled to tho reversion of tho property in 
the preaenoe of his sistor who was a descendant 
of tho original doneo; [P 871 0 11 

(2 i but that the quostion wbother tho sister 
was the rightful heir should be deoided in a 
regular suit and that tberofore the sister was not 
entitled to tho grant of Loiters of Ad«nlrlst ra - 

K7 1 r , , . IP 372 O 1 ] 

Nand Ljl —for Appellants. 

Fakir Chani (or Respondents. 
Judgment.— This is an appetl against 
an order of the District Judge at Ludhl. 
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ana dated 13th December 1918, by which 
latters of administration to the estate 
of one Santa have been granted to Mt. 
Santi, the deceased’s sister. The estate 
to which administration is sought con. 
sists of agricultural land, some house 
property and some moveables. The pre¬ 
sent appellants who object to the grant 
of these letters of administration to Mt. 
Santi are the collaterals of one Jiwna. 
This Jiwna gifted the land in question 
to his stepsoD, Naraina. On Naraina’s 
death he left a son named Santa and a 
daughter named Santi, the present res¬ 
pondent. Santa succeeded to his father’s 
estate and on his death without issue 
the property was held by his widow Mt. 
Nand Kuar. The widow having died, 
Mt. Santi has Bled this application for 
letters of administration. The objectors, 
the present appellants, claim that as the 
collaterals of Jiwna, the original donor, 
they were entitled to the reversion of 
the c e lands inasmuch as the family of 
the original donee had died out. They 
also apparently claimed, though this is 
not quite clear, that the property was 
ancestral. 

Mr. Nand Lai for the appellants urged 
(l) that Act 5 of 1881 did not govern the 
parties. He had very little to say on 
this point, merely asserting that as Jats 
the parties were not Hindus. He was 
asked for an authority for this proposi¬ 
tion but he had to admit that he had 
none. I have no hesitation in holding 
that Act 5 of 1881 is applicable. The 
next ground taken was that Mt. Santi 
Iwas not a fit person to be entrusted with 
the letters of administration. What this 
’precisely means has not really been ex¬ 
plained, and I can see nothing on the 
• record that would lead mo to think that 
J Mt. Santi w’as not lit to bo appointed 
administratrix of the estate of her 
brother. The third ground was that the 
application was not competent. There 
Ms absolutely no reason given for this 
proposition and I have no hesitation in 
I holding that the application was com. 

• P Next it was urged that Santa beipg the 
last male bolder and having died without 
,issue, his sister Mt. Santi was not the 
heir and that the • property reverted 
to the collaterals of the .original donor. 
In this connexion my attention was 


1919* 

The other grounds of appeal do not need 
any specific reference. In Mt. Jannat v. 
Abdulla (1) it was held by a Division 
Bench of this Court that the presence of 
sisters of the last holder of donated pro¬ 
perty does not prevent its reversion to 
the donor s family notwithstanding that 
they are daughters of the original donee. 
A reference to that ruling shows that it 
was arrived at after the consideration of 
Gurdit Singh v. Mt. Prem Kuar (2) and 
Mt. Jannat v. Aldulla (l) was decided 
on other points. This question therefore 
may he regarded as obiter. In Tani v. 
Tara Chand (3) it was held by a Division 
Bench of this Court that there is no re¬ 
version to the collaterals of a donor so 
long as descendants of the donee, whe¬ 
ther in the male or female line, are exist¬ 
ing. This decision proceeded on Gurdit 
Singh v. Mt. Prem Kuar (2) and Lac/i- 
man v. Bhaguan Sahai (4), both of 
which decisions were decisions of Divi¬ 
sion Benches of this Court and clearly 
lay down the proposition enunciated in 
Tani v. Tara Chand (4). It would seem 
therefore that prima facie the present 
appellants would not be entitled to the 
reversion of this property. 

Mr. Faqir Chand pointed out fchatthero 
had been former litigation between the) 
same appellants and Santa and in which 
the question as to whether this property 
was ancestral or not wa9 decided against 
the present appellants. Mr. Nand Lai 
informed me that the parties were not 
the same and that all the present appel¬ 
lants were nob concerned in the former 
suit, which had been ultimately decided 
by a Division Bench of this Court. An 
examination of the two records however 
discloses the fact that Mr. Nand Lai 
was wrong and that the parties in the 
present case were precisely the same as 
those in the former case so far as the 
present appellants are concerned, i. e., 
that the present appellants are either the 
same or the legal representatives of those 
concerned in the former suit. As the 
present matter relates to the same land, 
prima facie at any rate, the former suit 
decided the question as to the ancestral 
nature of the property against the pre- 
sent appellants. Mr. Fakir Chand also 
referred mo to Muhammad Yar v Maltk 


d--"" Mt- Jannat 


Aldulla (1). 


-^Turner* »• 1916=82 l - c - 8l7 - 


(2) [1009] 84 P. R. 1909=8 1: V C r C o7q 
iq\ f 19181 82 P. R. 1918=47 I. 0. 8/3. 
(4) 11911] C8 P, R. 1911=10 I. C. 277. 
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Omar Hayat Khan (5), in which it wag 
held that in the absence of collaterals a 
sister or sister’s son had a right of suc¬ 
cession. Mr. Nand Lai contended that 
this decision had no bearing on the issue 
in the present case; but in this I differ. 
In the grant of letters of administration 
it is not usual to go into the question of 
title but when an applicant shows that 
he or she hag 6ome beneficial interest, 
prima facie, in the estate sought to be 
administered, it would give that person a 
right to ask to be appointed toadminister 
jthe estate. A sister is therefore a pos¬ 
sible heir in certain circumstances and-in 
the present case the appellants are not 
'collaterals of the last male holder of this 
estate and claim only to be reversionrs of 
the original donor. They can only claim 
if the property were to revert to the des¬ 
cendants of the original donor. Prima 
facie therefore it seems to me that Mt. 
Santi is entitled to the grant of letters 
of administration. It was contended that 
as a matter of fact there would be no 
ostato to bo administered, but it seems to 
mo that this contention is untenable. 
|Tho property certainly exists and the 
applicant Mt. Santi certainly has some 
claim (the extent of this claim I speci¬ 
fically do not decide) to succeed to the 
estate. She has thus an interest in the 
j proper administration of the estate and 
therefore can be regarded as a fit and pro¬ 
per person to be appointed. In this view 
.1 am supported by Nishikant Chatterjee 
v. AshutoshMookherjee (6). Mr. Nand Lai, 
however, raised another point which needs 
consideration. He contended that when 
action is taken under Act 5 of 1881 
merely as a device to obtain a decision 
on a question of title which could pro¬ 
perly be settled in an ordinary suit, letters 
|oi administration should not bo granted. 
In support of this contention he referred 
me to Lakhmi Narayan Chatterjee v. 
Nanda Ram Debi (7). Parsania v. Uari 
Charan Bass (8), Prosonno Kumari Debt 

l: Iz (“of <9) " n ' 1 Budl "‘ 

Th 0 first of these cases does not appear 

ThTflt ° t aV6 f ny . b . earing on the point. 
These letters of administration had been 

^%nted_and_the estate had been adminia 

[1918jii6 V. H. 1018=45 I. 0 924- 

(6) (1914) 23 I. 0. 296. 4 ‘ 

V [19091 3 I. 0. 287. 

8) (19121 1C I. 0. 698. 

(0) [1910] 17 I. 0. 166. 

(10) [1917] 42 I. 0.787. 
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tered fully and an application had b?en 
made by the person appointed to adminis¬ 
ter the estate under S. 92, Act 5 of 
1891 and it was held that such an appli¬ 
cation should not be granted inasmuch 
as the estate had already been fully ad¬ 
ministered. This decision was, howeevr, 
followed in Parsania v. Hari Charan 
Dass (8), which dealt with property left 
by a Mahant. This Mahant had left a 
family and the family was in possession 
of the properties. A Chela of the Mahant 
applied under Act 5 of 1881 fora cer¬ 
tificate to be granted to him. It was held 
that the Mahant was not the owner of 
the property and that, therefore, a person 
claiming to be his successor in office coaid 
not make an application under Act 5 of 
1881. It was further stated that there 
was no estate to he administered in that 
case. In Prosonno Kumari Debi v. Ram 
Chandra Singha (9) it was also held, ap¬ 
proving Lakshmi Narain Chatterjee v. 
Nanda Rani Deli (7) and Parsauia v. 
Hari Charan Dass (8) that where thero 
is no estate which stands in need of ad¬ 
ministration and an application for letters 
of admistration is a transparent device to 
secure from the probate Court a decision 
upon a contested title to the estate, there 
is do occasion for the grant of letters of 
administration. Budhu v. Ram Sarup 
(10) was a decision of this Court in whioh 
it was held that where the deceased left no 
property except a nouse and the dispute 
as to the ownership of the house could 
only bo settled by a regular suit, it was 
Dot uecossary to grant letters of adminia 
trationtoanyone. Now it cannot bedenied 
that in the present case there is a dispute 
as to the ownership of or succession to 
the property left by Santn. The learned 
Judge appears to have been to a very great 
extent influenced by the decision in the 

llt,gat,on and appears to have held 
that the present appellants cannot po s. 

thae y on°7v, S M CCeed u t0 thi9 6stftta and 
that on the other hand Mt. Santi, the 

18 th0 P ro Per person en! 
titled to get the property. I D faot this 

seems to me to be apparent from the pro 

ceed.ngs, f or I fiad that he dr < r °; 

following point for determination: 

«»mJ'S 1 - 

Kour widow of Santa? ”* T by Mt - N “u<i 

There has been no proper inquiry and 

.t would seem that the learned DUtS 
Judge did not consider it necessary £o 
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allow the parties to lead any evidence, al¬ 
though there is nething on the record to 
show that either party desired-to produce 
any evidence. It is probable that Mt. 
bant, is the rightful heir but it seems to 
me that this is a question which should 
be deci led in a regular suit and that, 
therefore, Budhu v. Item Sarup (10) 
should be followed. I, therefore, accept 
this appeal and set aside the order of the 
learned District Judge, leaving it to the 
parties to bring a regular suit as they may 
be advised. I note, however, that both 
the learned counsel claimed that their 
respective clients are in actual possession 
of the property in dispute. In the cir¬ 
cumstances I leave the parties to bear 
their own costs in this Court. 

R M,/r.k. Appeal accepted. 


v. Partab Singh 
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Scott-Smith and Broadway, JJ. 

Ganga Per shad — Defendant— Peti 
tion er. 


birt, and (2) that the defendant had 
realised the offerings during the period 
in suit which amountod to Rs. oOO but 
had not paid plaintiff his half share, 
ihe plaintiff was accordingly granted a 
decree for the amount he claimed. 

Ganga Pershad hag preferred this peti- 
tion of revision against the said decree 
and the only point for determination is 
whether the present suit lay. Counsel 
for the petitioner has referred us to 
Kanshi Chundra v.Kailash Chandra (l) 
Gour Mani Debi v. Chairman of Pant-* 
hati Municipality (2). Dwarka Nath 1 
Misser v. Ram Protap Misser (3) and 
Mugjoo Paudaen v. Ram Dyal (4). 
These decisions are however clearly dis¬ 
tinguishable inasmuch ag in them it was 
held that a suit for a declaration that a 
person was entitled to a share in religious 
offerings of this nature did not lie. In 
the present case Megh Raj does not ask 
for such a declaration but claims a de¬ 
finite amount due to him as a cosharer 
in the said birt. The Courts below 


Megh Raj —Plaintiff—Opposite Party. 

Civil Revn. N). 45 of 1915, Decided on 
30th Miy 1918, against decree of Sr. 
Suh-Judge, Kangra, D/- 12th October 
i9l4. 

Hindu Law — Religious endowment—Tem¬ 
ple— Suit to recover share in temple offer¬ 
ings is maintainable. 

A siit to recover a definite sum of money 
allege 1 to bo dus to the plaintiff as his share in 
the offerings of a temple is maintainable. 

IP 372 C 2] 


having held that he was a cosharer 
during the period in question we are of 
opinion that the suit lies. This petition 
for revision is accordingly dismissed with 
costs. 

R.M./R.K. Petition dismissed. 

(ij 119931 26 Cal 85G. ”* 

(2) [1910] 6 1. C. 864, 

(8) [1^11] 10 I. O. 41. 

(4) 15 W. R. 531=8 B. L. R.50. 

A. I. R. 1919 Lahore 372 (2) 


Bari Chand—tov Petitioner. 

Ganpat Rai —for Opposite Party. 

Judgment.—In this case Megh Raj, 
plaintiff-respondent, sued Ganga Pershad 
defen Unt-petitiooer for the sum of 
R 3 . 110, alleging that to be due to him 
on account of his share in the birt of the 
Nagarkot temple at Bhawan. He averred 
that he the defendant and Mt. Ishri 
had been cosharers in the said birt up to 
the death of Mt. Ishri, which took place 
in the earthquake in 1903, that subse¬ 
quent to her death he and the defendant 
had been cosharers in the said birt and 
had been taking their respective shares, 
but that from Miy 1909 to May 1912 the 

defendant alone hid been realising the 
offerings and had not paid the plaintiff his 
moiety. The plaintiff estimated the three 
Vfars*’ income at Rs 300 and allowing 
Rs 80 as expenditure.he claimei Rs. 110. 
as his half share. The Courts below held: 
(1) that the parties were cosharers in this 


Broadway, J. 

Mt. Ram Kaur and others —Defen¬ 
dants—Appellants. 

v. 

Partab Singh and others— Plaintiffs— 
Respondents. 

Second Appeal No. 3 of 1918, Decided 
on 18th July 1918, from decree of DUt. 
Judge, Amritsar, D/- 26th November 
1917. 

Transfer of Property Act (4 of 1882). 
S. 63—Mortgagee after period of redemp¬ 
tion making repair* bona fide believing to 
be owner—Mortgagor mu»t pay cost* on re¬ 
demption. 

In the case of a mortgage by way of condi¬ 
tional sale, the mortgagee has a reasonable 
ground to entertain a b)na fide belief that, after 
expiry of the period stipulated for redemption, 
th^re 13 no intention on the part of the mort¬ 
gagor to redeem, and that he is tbereforo tho 
owner of the prooerty. If the mortgagee im¬ 
proves the property subseiu^nt to the date fixed 

for redemption, it is equitab’o that the mort¬ 
gagor, while retaining tho benefit of the improve- 
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ment, should pay its cost at tho time of redemp¬ 
tion. CP 373 C 2] 

Fakir Chand — for Appellants. 
Badr-uddin Kureshi — for Respon¬ 
dents. 


Judgment.—This appeal has arisen 
out of a suit for redemption of the shop 
which was mortgaged on 9th January 
1873 for Rs. 400. The mortgagees in 
addition to the mortgage money claimed 
a sum of R 9 . 600 for improvements and 
Rs. 528 on account of annual repairs. 
The trial Court found that the mort¬ 
gagees had constructed a second storey at 
a cost of Rs. 327, and that the annual 
repairs had cost Rs. 68. Holding that 
the mortgagees were entitled to be paid 
. these amounts, a decree for redemption 
was passed in favour of the plaintiffs on 
payment of a sura of Rs. 795. The 
plaintiffs thereupon preferred an appeal 
.to tho learned District Judge objecting 
to the payment of the two item9 of 
R 9 . 327 and Rs. 68. The learned Dis¬ 
trict Judge, holding that the mortgagees 
wore not entitled to these suras, reduoed 
the amount payable on redemption to 
Rs. 400. 


Against this decision the mortgagees 
have preferred this second appeal, and on 
their behalf I have heard Mr. Fakir 
Chand while Mr. Badr-ud-din has ad¬ 
dressed me on bohalf of the respondents. 
The mortgage-deed contained a clause 
relating to a conditional sale: If the 
mortgage was not redeemed within five 
years, the transaction was to bo regarded 
as a sale. The mortgagees have been in 
possession ever since 1373 and it was 
contended by Mr. Fakir Chand that they 
acted in the bona fide belief that they 
were the owners after 1878 . and on that 
assumption had improved the property. 
He olaimed that his clients were entitled 
to be repaid the amount of their outlay 
as well as the amount expended by them 
on the annual repairs. A reference was 
made to Shepard v. Jones (1) as ‘well as 
Gansham v. Budha (2). In Shepard v. 
Jones (l) H was held that if upon the 
hearing of a redemption suit the mort¬ 
gagee proves that he has laid out money 
in lasting improvements, which improve¬ 
ments have improved the property to the 
extent of the money laid out, he will get 

laid out - In Oansham v. 
B udha (2) it w ag held that whore the 

S 11882] 21 Oh. D. 469? ~ 

[1876] 119 P. R. 1876, 


mortgagee of a plot, of laud built a house 
on the laud without any objection on the 
part of the mortgagor, although the mort¬ 
gagor gave no actual consent, the mort¬ 
gagor, while being entitled to redeem, 
must pay the mortgagee a fair and rea¬ 
sonable sum for the bouse. As against 
this Mr. Kureshi referred me to Shej)ard 
v. Jones (l)and Gansham v. Budha (2). 
In the Punjab case it was held that the 
mortgagee was entitled to make a reason¬ 
able charge for moneys expended by him 
on ordinary repairs but that he was not 
entitled to claim for alterations or im- 
proveots made by him without having 
obtained written permission from the 
mortgagor. In the Madras case, which 
proceeded on S. 72 (h), T. P. Act, it was 
held that that section did uot permit a 
mortgagee in possession to effect improve¬ 
ments and that consequently the costs of 
such improvements could not be legally 
charged against the mortgagor who sought 
to redeem. 


The present case can, I think, bo dis¬ 
tinguished from Alt. Bhaqwanti v. Mela 
Mai (3), and Arunachela Chetti v. 
Sithai/a Ammal (4), for here tho mort¬ 
gage was by way of a conditional sale. 
After IS78 the mortgagees might reason* 
ably claim to have had a bona fide belief 
that there wa9 no intention on the part 
of the mortgagors to redeem and that 
they were therefore the owners of this 
property. The improvement to tho 
house is dearly of a permanent nature 
and has, undoubtedly, increased its value. 
The value now i9, no doubt, in excess of 
the actual amount of the outlay on it and 
lb seems to mo equitable that the mort¬ 
gagors, while retaining the benefit of this 
improvment, should at least pay its cost. 
Qua the annual repairs tho learned Dis¬ 
trict Judge has found that the mort¬ 
gagees have failed to prove that they had 
oarrie] out the repairs claimed, and this 
being a question of fact oannot bo now 
questioned in second appeal. I acoord- 
lngly accept this appeal, in so far as to 

p,a ' nti ^ 3 - mor tgagors to redeem 
this house on payment of Rs. 400 plus 
the costs of the improvements only, viz 
Rs. 327, or a total of Rs. 727. In the 
oiroumstanoes however tho parties will 
bear their own costs in this Court. 

_ Appeal vartlu aaont+d 

/a* l 1903 !^ 5 w. 1003, *-- 

( 4 ) [1S96] 19 Mad. 827, 
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A. I. R. 1919 Lahore 374 ( 1 ) 

Shadi Lal, J. 

Mahna Singh and others— Defendants 


Appellants. 


v. 


Ladha Singh and another— Plaintiffs 

Respondents. 

Misc. Second Appeal No. 2232 of 1917 
Decided on 15th March 1918, from order 
of Di S t. Judge. Lahore, D/- 14th July 

Punjab Limitation (Ancestral Land Aliena- 
Uon) Act (1 of 1900;—Applicability. 

ihe PuDjah Limitation (Ancestral Land 
Alienation) Act is applicable to a suit, whether 
brought for declaration or for possession, pro¬ 
vided that the alienor has died after the com¬ 
mencement of the Act. [P 374 q 2 ] 

Santanam and Moti Ram—lor Appel¬ 
lants. 

Moti Sagar and Brij Lal—lor Res¬ 
pondents. 

Judgment— On 1st October 1878 one 
Buta Singh, a collateral of the plaintiffs. 
sold 51 ghumaons six kanals and 15 mar- 
las of land with a proportionate share in 
the shamilat to the father of the defen¬ 
dants; and the mutation with respect to 
the alienation was effected on 17th 
March 18S6. Buta Singh died at the 
end of 1916 and the present suit for 
possession was instituted on 10th Febru¬ 
ary 1917. The Subordinate Julge dis¬ 
missed the suit as barred under the pro¬ 
visions of the Punjab Lira. Act 1 of 1900, 
taking the date of the mutation as the 
terminus a quo for the limitation pres¬ 
cribed by that statute. The learned 
District Judge on appeal has upheld the 
finding of the Court of first instance with 
respect to 51 ghumaons six kanals and 
15 marlas of land, but as regirds the 
share in the shamilat has remanded the 
suit for redecision after an inquiry into 
the following issues: 

fl) “whether mutation of shamilat land was 
made in favour of the vendee and if so when; 
and (2) if no mutation was mado whether the 
vendee took possession of the shamilat land and 
if 60 when." 


1919 

the khatas of the shamilat affected by 
the sale are distinctly mentioned in the 
reports, and the entries to be made with 
respect to those khatas are also specified, 
turther there can bo little doubt that 
the vendee obtained possession of the 
entire property transferred to him by 
the sale-deed. The period of limitation 
therefore began to run in 1886, and the 
suit, which was instituted in 1917, was 
clearly barred by time. Mr. Moti Sagar 
for the plaintiffs argues that the Punjab 
Limitation Act wa9 not intended to 
have retrospective effect, and relies in 
support of his argument on the judgment 
of the Full Bench in Sahib Dad v. 
Rahmat (l). But that ruling is clearly 
distinguishable, because in that case the 
alienor had died before the Act came 
into force. As stated above Buta Singb, 
the vendor, died in 1916, after the en¬ 
forcement of the Act, and it was then 
that the plaintiff’s cause of action for 
possession arose. Indeed it has been, 
repeatedly held that the aforesaid Act is] 
applicable to a suit, whether brought for 
declaration or for possession, provided 
that the alienor has died after the com¬ 
mencement of the Act, vide inter alia, 
Rasul Bakhsh v. Nabi Bakhsh (2), 
Jamal ad-din v. Khuda Bakhsh (3) and 
Alar Singh v. Allah Din (4). For these 
reasons I hold that the Subordinate 
Judge was right in dismissing the suit a9 
barred by time. Accordingly I accept 
the appeal and setting aside the order of 
the lower appellate Court dismiss the 
suit with costs throughout. 

R M./r.k._ Appeal accepted . 

(1) [19041 90 P. R. 1904 

(2) [19061 91 P. L. R. 1906. " . 

(3) [19071 44 P. L. R. 1907. * * ' 

(4) [1913] 18 I. C. 445. 

A. I. R. 1919 Lahore 374 (2) 
Martineau, J. 

Harbans Lal —Plaintiff—Petitioner. * 


Now the present record contains full 
information upon the first question, and 
I have no hesitation in holding that the 
claim with respect to the shamilat land 
is equally barred. The mutation order 
of 17th March 1886, when read with the 
reports of the Patwari and Girdawar 
Kanungo, leaves no doubt whatever that 
the entire land including the propor¬ 
tionate share of the shamilat formed the 
6ubject-matter of the mutation. Indeed 


Nathu and another —Defendants—Op¬ 
posite Parties. 

Civil Revn. No. 862 of 1918, Decided 

on 24th January 1919. 

Limitation Act (9 of 1908), S. 20—Payment 
of interest by principal debtor—Limitation it 
extended against surety. 

The liability of a surety being co-extensive with 
that of the principal debtor, the benefit accruing 
to a creditor under S. 20 is not restricted against 
the payer alone, but is enforceable against any 
one liable for it. [P 375 C 1] 
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Therefore, a payment of interest by the princi¬ 
pal debtor within the period of limitation gives a 
fresh starting point for limitation agaiust the 
surety under S. 20. IP 375 G 2] 

Faquir Chand — for Petitioner. 

Judgment. —The only question in 
this case is whether a payment of inte¬ 
rest by the principal debtor within the 
period of limitation gives afresh starting 
point for limitation against the surety 
under S. 20, Lim. Act. The lower Court 
has held, following Go pa l Daji v. Gopal 

(1) , that it do63 not, and has passed a 
decree for the amount due to the plain¬ 
tiff against defendant o l, the principal 
debtor, alone, dismissing the suit against 
the surety Nathu as time barred. In the 
<5ase followed by the lower Court the 
learned Judges said in their judgment 
that the principal was not the person 
liable to pay the debt of the surety, so 
that, oven iL the payment of interest 
could-bo regarded as a payment of inte¬ 
rest on the debt of the surety, still it was 
not made by a person liable to pay the 
surety's debt, and on this ground they 
field that the payment did not give a 
fresh starting point for limitation against 
the surety. With all respect I am unable 
to agree with the view of the learned 
Judges of the Bombay High Court. Al¬ 
though both the surety and the principal 
a're liable to pay the debt to the creditor, 
thoro i9 only one debt and the debt duo 
from the surety cannot be treated as a 
debt distinct from that due from the 
principal. The liability of the surety is 
co extensive with that of the principal 
debtor, as laid down in S. 129, Contract 
Act. 

. The docision of the Bombay High 
Court has been dissented from by the 
Madras High Court in Velayudam Pillai 
v. Vaithyalingam Pillai (2), in which it 
is remarked that S. 20, Lim. Act, does 
not restrict the benefit accruing to the 
creditor to his remedy against the payer 
alone, but that, according to the language 
of the section, the debt being kept alive, 
the result must bo to make it enforceable 
against any one liable for it. A similar 
view was taken in England in Frisby , In 
re % Allison v. Frisby (3) in construing 
8, 8, Real Property Lim. Act, 1874. 
S. 20, Lim. Act, provides that where 
interest on a debt is bofore tho expiration 
of the presoribed p eriod paid as such hv 
tt) [1904i 28 Bora. 248. 

(2) [1912] 17 I. O. 619. 

(8) [1889] 43 Ohs. D. 106=61 L T. 632. 
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the person liable to pay the debt, or by 
his agent duly authorized in this behalf, 
a fresh period of limitation shall be com¬ 
puted from the time when the payment 
was made. The section does not lay down 
that the period is to be computed from 
the date of payment only as against the 
principal debtor or the person making 
the payment. The creditor is, in my 
opinion, entitled to the benefit of the 
section against any person liable for the 
debt. I bold therefore that the suit in 
the present case is within time against 
the surety. I accept the application and 
alter the decree to one for Rs. 698 and 
costs against both the respondents. Tho 
respondent Nathu will pay the petition¬ 
er's costs in thi9 Court. 

R.M./R.K. Petition accepted . 

A. I. R. 1919 Lahore 375 

Rattigan, C. J. and Abdul Raoof, J. 

Bahai Singh and another —Convicts— 
Appellants. 

v. 

Emperor - Opposite Party. 

Criminal Appeal No. 811 of 1918, De-, 
cided on 7th February 1919, from order 
of Ses9. Judge, Lahore, D/« 13th Novem¬ 
ber 1918. 

Penal Code (45 of 1860), Ss. 34, 109, 302 
and 325—Attack by the two persons with 
deadly weapons—One giving fatal blow 
alone is guilty of murder —Other is guilty 
under Si 325 read with S. 109. 

Whcro two persons armed with deadly weapons 
make an attack upon auotber and it ia proved' 
that death was causod by a blow indicted by 
only one of them, both cannot hi couviotei of 
tho oflauco of murder under S. 302. road with, 
S. 34; to mako both equally liable for the* 
murder it ought to bo established that both of 
them struck tho deceased. Tho one who struck 
tho blow is guilty of murder and tho othor, who 
must have known that grievous hurt would in all 
probability be caused is guilty of having abottod 
an offence under S. 325, road with S 109. 

[P 379 C 1, 2; P 380 O 1] 

Morton , Beechey and Hand Lai —/or 
Appellants. 

Mul Chand —for the Crown. 

Judgment. Four men, namely Bahai 
Singh, Mula Singh, Dhara Singh and 
Fateh Singh, were committed to the 
Court of Session on a oharge of murder of 
one Dula Singh under S. 802, I. 0. 
The two latter, i. e., Dhara Singh and’ 
Fateh Singh, were acquitted by tna 
learned Sessions Judge, who convioted 1 
the two fust, namely, Bahai Singh and' 
Mula Singh, and sentenced them to* 
death. Both of them have filed appeals* 


Bahal Singh v. Emperor 
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to this Court and the case hag also 


up before 


come 

us under a reference unier 
S. 374, Criminal P. C., for the continua¬ 
tion of the sentence of death passed 
upon them. 

The case as set up on behalf of the pro- 
secution was that the families of Mohkara 
Singh and Wir Singh were not on good 
terms. Mohkam Singh had three sons, 
Fateh Singh, Bahai Singh and Mala 
Singh, and a daughter, Mt. Kisso. Dhara 
Singh, the accused No. 3 in the case, is 
the son of Bahai Singh. Wir Singh’s 
family is represented by Labh Singh, 
Kehr Sing, Shor Singh, Kunden Singh 
and Dula ^Singh, the five sons of Wir 
Singh. Labh Singh has two sons, Gurdit 
Singh and Ranjit Singh. It is alleged 
that Gurdit Singh entered the house of 
Mohkam Singh’s family with the object 
of having sexual intercourse with 
Mt. Kisso. A complaint was filed against 
Gurdit Singh in the Court of the Tahsil- 
dar of Cbunian under S. 451, I. P. C. 
There were several 'adjournments of the 
hearing of this case. One of the dates 
fixed for the hearing of this case was 
2*2nd July 1918, and a day previous to 
this, i. e., on 21st of July 1918, Gurdit 
Singh along with his father. Labh Singh, 
loft the village of their residence, 
namely Chak No. 24, in order to attend 
the Court of the Tahsildar of Chunian. 
It appears that the other brothers of 
Labh Singh did not reside in this village 
but they had their residences elsewhere. 
On account of this feud with the family 
of Mohkam Singh, Labh Singh was in 
constant fear of molestation and injury 
from the members of Mokham Singh’s 
family. For this reason Dula Singh and 
.Kehr Singh, who lived in a village called 
Jamsher, had been called and requested 
to stay with Labl/Singh’s family to be of 
use and help to them. Therefore they 
had for some time been living in Labh 
Singh s house. It is stated that when 
leaving for the Court of the Tahsildar of 
Chunian Labh Singh told his wife, 
Mt. Kisben Kaur, to lock the door of the 
compound and requested his neighbour, 
Wadhawa Singh, also to look after his 
family during hia absence. Labh Singh 
had left in the morning. 

About midday Kehr Singh went out of 
the house to get fodder. Mt. Kishen 
Kaur was left in the house with Dula 
Singh, who was sleeping on a charpoy 
under a shed. At about 2-30 p. m. it is 


stated, Bahai Singh climbed over the wall 
and came into the compound of the house 
with a gandasa in his hand. The other 
accused. Mula Singh, Fatteh Singh and 
Dhara Singh, also came in immediately 

Kaur called out to 
Dula Singh who. having got up from his 
bed, was assailed by the accused persons 
with gandasas and dangs. Dula Singh 
was killed on the spot. Mt. Kishen Kaur 
tried to run away but she was caught by 
the accused, Dhara Singh, while climb- 
ing a ladder and was pulled down. She 
was compelled to hand over the key of 
the compound to the assailants. The 
door was opened and certain other per¬ 
sons were also admittel into the house. 
She was lifted by Indar Singh, one of the 
men who had just been let in, and Dhara 
Singh, who took her out of the house, 
threw her upon a heap of manure, tore 
her clothes and maltreated her. When 
the accused had left the house she re¬ 
turned to her compound and found Lula 
Singh lying dead. One Wadhawa Singh 
was seen trying to give Dula Singh some 
milk in order to revive him. He how¬ 
ever left the place when Mt. Kishen Kaur 
re-entered the house naked. Narain 
Singh, the lambardar, came in and the 
whole story was relate! to him by 
Mt. Kishen Kaur; how the four accused 
had assailed Dula Singh and maltreated 
her. 

On the return of Kehr Singh to the 
compound and the arrival of Sher Singh, 
another brother of Labh Singh, they 
started, in the company of Narain Singh, 
the lambardar, to report the matter at 
the Police Station, Paltoki. The report 
was made at 8-15 p. m., on the evening 
of 21st July 1918. It was made by. 
Narain Singh alone as his two com¬ 
panions, Kehr Singh and Sher Singh, had 
left him in the way and had gone to look 
for Labh Singh in the village at Bhai 
Kot, having requested Narain Singh not 
to make any report until the arrival of 
Labh Singh. In the report it was stated 
that Narain Singh was sitting under a, 
tahli tree that day near the village well. 
He suddenly heard the voice of Dula 
Singh uttering the words "mar gae, mar 
gae.” Upon this he went to the house of 
Dula Singh and saw Bahai Siogh and . 
Mula Singh, sons of Mohkam Singh, Jat, 
residents of the village, coming out of 
the house of Dula Singh. Bihal Singh 
had a chhavi in his hand while Mula 
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SiDgh a dang. When he went inside 
the house, he saw Dula Singh l>ing 
murdered on the ground aud blood coz¬ 
ing out of his head. Mt. Kishen Kaur 
said to him that Bahai Singh and Mula 
Singh after murdering the deceased had 
taken to their heels. He gave as the 
reason for the murder the trespass by 
GurJit Singh into the house of Bahai 
Singh and Mula Singh with the object of 
committing adultery with Mt. Kisso, 
their sister, about which a complaint had 
been lodged in the Court of the Tahsildar 
of Chunian. 

It is to be borne in mind that in this 
report only two names were mentioned, 
namely those of Bahai Singh and Mula 
Singh. When the police arrived at about 
midnight, Mt. Kishen Kaur stated chat 
Dula Singh had been killed by the four 
accuse! persons. She however reserved 
her full statement till after the return of 
her husband, Labh Singh. Narain Singh 
the lambardar, who had made the report, 
was examine ! as a witness for the pro¬ 
secution in this case. It appears from 
his statement that ho tried to modify his 
previous statement contained in the first 
information report. He admitted having 
seen two men running away from the 
boaso of [jabh Singh. He stated: 

"I saw two men running away: ouo had a 
dang and tho other had some weapon; it might 
havo been a gandasa or a chhavi. Something 
wa9 shining; it might have been tho ferule 
of a stick I went ioto tho compound. I 
did not identify either of tho two men I found 
Dula Singh lying murdered and Mt. Kishon 
Kaur sitting beside him. She told rno that 
ho ha<Lb;en murdored by Bahai Singh and Mula 
Singh'*. 

He admitted having gone to the thana 
and having reported that a murder had 
been committed, but in order to minimise 
what he had reported to the polioe ho 
stated in his deposition: 

"I do not know what tho police wrote. I did 
not havo the report road out to mo. I got no 
copy of tho report given to mo*’. 

In his cross-examination ho stated that 
Bahai Singh accused had opposed him at 
the time of his appointment as a lambar¬ 
dar The Sub-Inspeotor, Gobind Sahai, 
who had taken down tho first informa¬ 
tion report made by Narain Singh, 
lambardar, in his deposition stated that 
he took down the statement made by 
Narain Singh, that he wrote exactly what 
he said and that he gave him a copy of 
the statement. He read out the state¬ 
ment to him and he had acknowledged it 


to be correct. A receipt for the copy was 
taken from him. According to the evi¬ 
dence of the Sub Inspector the brother 
Kehr Singh also came to report and he 
reported against thefouraccuse!. Having 
taken down the report, as we have men¬ 
tioned above, the Sub-Inspector went to 
the house of Labh SiDgh and arrived 
there at about midnight. He prepared 
the statement of injuries, and sent the 
holy for post mortem examination with 
Mabna Singh constable. Mt. Kishen 
Kaur was examined by him, but she re¬ 
fused to give a full statement till the 
arrival of her husband but she did give 
him the names of the four accused. On 
thearrival of her hushand she did make a 
fuller statement and handed over to tho 
Sub-Inspeotor her torn clothes, a dang 
and a padlock. Mt. Kishen Kaur in her 
statement before tho Court of Session 
stated that about 3$ months ago in tho 
afternoon Dula Singh was lying on a bed 
in the compound. She was also in tho 
compound working at her spinning wheel 
a few paces distant from Dula Singh. 
Ranjita and her little daughters wore 
playing about. Tho door of the compound 
was locked for fear of enemies. At that 
time Bahai Singh came into the compound 
followed by the other three accused. 
Bahai Singh first struck Dula Singh on tho 
head. According to her statement tho 
other three aocu9ed, namely Mula Singh* 
Fatteh Singh and Dhara Singh, also at- 
tacked Dula Singh and hit him. Fatteh 
Singh and Mula Singh had gandasas. They 
struck Dula SiDgh on the top of tho head. 
Fatteh Singh and Mula Singh struok at 
exaotly the same time and in the same 
place. Dula Singh fell to the ground. 
Then Dhara Singh struok Dula Singh on 
the stomach two or three times with a 
dang which he had in his hand. Accord¬ 
ing to thi9 witness three of the accused 
persons had delivered strokes on the head 
of the deceased before he fell to tho 
ground. 

According to tho medical evidence 
however it would appear that there was 
only one incised wound, 5 inches by 2 in- 
ohes, found on tho head of the deceased 
and that death was staked to have been 
caused “by injury ante mortem, homi¬ 
cidal and with some sharp weapon." 
Ranjit Singh, son of Labh Singh, corro¬ 
borated the statement made by his mother 
Mt. Kishen Kaur. Kehr Singh was also 
examined as a witness in this case. Ho 
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admittedly was absent from fchecompound 
of Labh Singh at the time of the occur¬ 
rence but he tried to make out that he 
came hack just in time to observe from a 
distance the four accused persons going 
to the house of Wadhawa Singh 

The evidence of this man has been alto¬ 
gether discarded by the learned Sessions 
Judge, and for very good reasons. Labh 
Singh also admittedly was not present 
on the day of the occurrence and his evi¬ 
dence was merely formal. The learned 
Sessions .Judge, having taken into consi¬ 
deration the discrepancies to be found 
between the first information report and 
the statement of Mt. Kishen Kaur as to 
the number and identity of the accused 
persons, came to the conclusion that it 
was not fully established that Fatteh 
Singh and Dhara Singh were also among 
the assailants. Upon a review of the 
entire evidence he however came to the 
conclusion that the case against Bahai 
Singh and Mula Singh was established 
beyond any reasonable doubt. He found 
that Mula Singh admitted that he went 
into the compound of Labh Singh and had 
a fight with Dula Singh in the course of 
which he killed the latter. As regards 
Bahai Singh the learned Session Judge 
found that as against him also the case had 
been fully made out upon the evidence of 
Mt. Kishen Kaur and Ranjit Singh. He 
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tion as to who actually delivered the 
fatal below which brought about the 
death of Dula Singh.*In his opinion it was 
established that several men of whom 
Bahai Singh and Mula Singh were two, 
had invaded the compound of Labh Singh 
armed with gandasas and that they had 
immediately assaulted Dula Singh and 
that one of their number struck him on 
the head and killed him. He also held 
that it was proved that the common in-, 
tention of the asailants was to kill same 
members of this family. He preferred 
to believe the theory that the party of 
assailants had come with the intention of 
killing some in Labh Singh’s family. 
Taking this view of the case the learned 
Session Judge applied S. 34 read with 
S. 33, I. P. C., and hold that all were 
guilty of the murder of Dula Singh. He 
therefore convicted both Bahai Singh and 
Mula Singh under S. 302 read with S. 34 
I. P. C., and sentenced both of them to 
death. 

It has been contended on behalf of the 
appellants that the case has not been 
made out against them upon the evidence 
on the record. On behalf of Behai Singh 
it wa9 urged that there was no reliable 
evidence to establish that he wa9 one of 
the assailant. Now there can bo no 
doubt that Bahai Singh and Mula Singh 
were named from the very commence-' 


preferred to rely upon the original state¬ 
ment of Narain Singh the Lambardar, 
and held that Bahai Singh’s presence was 
established. The plea of alibi set up on 
behalf of Bahai Singh was rejected by the 
learned Judge for very good reasons. 

The defence set up by Mula Singh was 
that he had struck Dula Singh iu self- 
defence in retaliation of an attack made 


mont. Their names were mentioned in 
the first information report. Mt. Kishen 
Kaur and Ranjit Singh both named them 
and although Narain Singh the Lambar-- 
dar tried to minimise the first statement 
he did state that Mt Kishen Kaiir had * 
told him that Dula Singh had been 
murdered by Bahai Singh and Mula 
Singh. We therefore entirely agree with 


by Dula Singh upon him. His story was 
that he was watering his hor3e when it 
got loose, ran away and entered the house 
of Labh Singh attracted by the neighing 
of the colt in Labh Singh’s compound. He 
followed the horse into the house and Dula 
Siagh at once sprang upon him and hit 
him on the head with a dang. There was 
a kahi lying by which he picked up and 
used it in self-defence when he was being 
attacked by Dula Singh. The two wit¬ 
nesses called in support of this defence 
wero disbelieved by the learned Sessions 
Judge for very cogent reasons. Having 
found that both Bahai Singh and Mula 
Singh had enterol the house the learned 
Sessions Judge then considered the que3- 


the learned Sessions Judge in the con¬ 
clusion that the presence of both the 
appellants has been established beyond 
any possible doubt. As regards the 
motive of the accused and the intention, 
with which they came to the house of 
Labh Singh we have come to a different 
conclusion from that arrived at by the 
learned Sessions Judge. The real grie¬ 
vance which Bahai Singh's family 
members had against the family of Labh 
Singh was that Gurdit Singh had dis¬ 
graced their family by having sexual in¬ 
tercourse with Mt. Kisso. It was as to 
this that they had complained to the 
Court. We think that their object in 
going to the house of Labh Singh was to 
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•bring about by retaliation the same kind 
of disgrace upon Lahti Singh s family 
to which their family had been subjected. 
In our opinion they intended simply to 
insult and disgrace Mfc. Kishen Kaur, 
the wife of Labh Singh. No doubt they 
went there armed, as they thought it 
prudent to guard against possible opposi¬ 
tion and danger. Wo do Dot think that 
we would be justified in holding under 
ithese circumstances that they had the 
intention of killing anybody. In all 
probability while attempting to molest 
Mt. Kishen Kaur they were opposed by 
Dula Singh and thereupon Mula Siogh 
struck him with the weapon which he 
had which cut the parietal bone and 
caused the death. 

As regards Mula Singh there can be 
no doubt upon his admission that it 
was he who delivered the fatal stroke. 
Fie must bo taken to have intended to 
kill the man as he must have known the 
consequences of the use of the dangerous 
weapon with which he delivered the stroke 
(S. 300, Cl. 3, I. P. C.,). He is therefore 
certainly guilty of the offence of murder. 
His 6tory about the horse and subsequent 
fight with Dula Singh and his plea of self- 
defence cannot be entertained. The story 
on the face of it appears to be absurd. 
.A9 has been ehown, thereis evidence, 
whioh we believe, to the effect that the 
door of the compound was closed and 
locked. It was not therefore possible for 
the horse or Mula Singh to have entered 
the compound through Iho door. The 
story of the horse having been proved to 
be false, the plea of self-defence based 
upon it must necessarily fail. Ae regards 
Bahai Singh, although we believe the 
evidence with regard to his presence, we 
do not think that he can be found guilty 
of the offence of murder. The act which 
caused the death of Dula Singh has not 
been established against him. According 
to the medical evidence there can be no 
doubt that only one stroke was delivered 
and that stroke has been found to have 
been delivered by Mula Singh. It there¬ 
fore follows that the Criminal Aot was 
nob done by Bahai Singh and Mula Singh 
jointly in furtherance of their oommon 
intention. Section 34, I. P. C.. runs 
thus: 

“Whon a criminal aot is done by several 
persons (in furtherance of the common intention 
of ali), eaoh of Buoh persons is liable for that 
aot in the same manner as if it were done bv 
him alone." 
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According to this section, in order to 
make both Bahai Singh and Mula Singhj 
equally liable for the murder of Dula Singh 
it ought to have been established that 
both of them 9truck the deceased. It 
was so established iD the two cases of 
the Allahabad High Court relied upon 
by the learned Public Prosecutor. In 
the case of Q ueen Empress v. Mahabir 
Till)a ri (I) Strachey, C. J., made the 
followiug remarks: 

"There can be no doubt however that the 
appellant was one of the persons committing 
the dacoity; and the evidence shows that, upon 
Oujraj seizing the appellant while the dacoits 
were engaged in plundering the threshing door, 
all the dacoits attacked and beat him with 
lathis, and that the appellant similarly joined 
the rest in so beatiDg him. It is thus clear 
that the attack on Gajraj was made by the 
dacoits, including the appellant, in furtherance 
of the common intention of all. and therefore 
each of them was liable under S. 84 of tbo Code 
in tbo same manner as if ho were the solo 
assailant." 

In the case of Emperor v. Gulab (2) 
the finding wa9 that 

"abuse followed between the parties and there¬ 
upon, according to the evidence for the prosecu¬ 
tion, the three men attacked Hardial with their 
lathis. Ganga Trasad was also armed with a 
lathi and a regular fight look placo betweon 
two men on one side aud threo ou tbo other." 
It was held in that case that 
"the threo accused wero all armed with tho 
same class of weapon. They all attacked Hardial 

.Tho three accused were moved by a 

common inteution. That intention may not 
have been to causo death, but in carrying out 
their intention they all used deadly weapons 
and they must be deemed to have known that 
they wero likely to cause death." 

Upon this finding it was held in that 
case that S. 34 applied. Such is not the 
case here. In the case of Emperor v. 
Nirmal Kanta Roy (3), Stephen, J.. at 
V ; 1088(of 41 Cal.,) observed as follows: 

'Tho second point depends on the terms of 
S. 34. This provides that when a criminal act 
is dono by sevoral persons in furtherance of tho 
common intention of all, each of suoh persons 
is liablo for tbot act in the same manner as if 
it wero done by him alono. In this case tho 
killing of Nripondra was. according to the ovi- 
danco done by odo person who was not tho 
accused. It was therefore not dono by several 
poisons and I do not see bow tho seotion can 
apply. Tho only act be can bo liable for undor 
the section is one dono by sovoral persons of 
whom ho was one, i. e., by the man who oscaped 
and himself, Thoy may have committed many 
orlmiual acts together, but thoy did not both kill 
Nrlpendra. Tho difference between the acta of 
the two men is that tbo one actually killed 

(t) 11899] 21 All.-26Jh " 

(2) [1918] 40 All. G8G, = 47 I. C.805 . 

(3) A. I. R. 1914 Gal. 901=24 I. C. 340= 15 Ct. 

L.J. 460, =41 Ca). 1072. 
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he Inspector, and the other accused merely 
attempted to kill him. Ia order to in <ke the 
accused liable f. ? r murder, under S. 34, it would 
be necessary to say that an offence and an 
attempt to commit it are the same act which 
fe?m$ to me not to be the case." 

We entirely agree in the view taken by 
Stephen, J., as to the applicability of 
S. 34. We are clearly cf opinion that 
Bahai Singh has not been rightly con¬ 
victed of the offence of murder nnier 
S. 302 read with S. 34, I. P. C. He 
however was a member of the invading 
party. They had both armed themselves, 
according to the evidence, with deadly 
weapons. It must have been known to 
Bahai Singh that in case of opposition 
the weapons would be used and at least 
it must have been known to him that in 
all probability grievous hurt would be 
caused. He must therefore be taken to 
have abetted an offence under S. 325 
read with S. 109, I. P. C. Therefore, 
while upholding the conviction and con¬ 
firming the sentence of death in the case 
of Mula Singh, we set aside the convic¬ 
tion and sentence passed upon Bahai 
Singh under S. 302/34 and wo convict 
him under S. 325/109, I, P. C., and 
sentence him to seven years’ rigorous im¬ 
prisonment. 

R.M./r.IC. Appeal partly accepted . 
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Shadi Lal and Dcndas, JJ. 

Municipal Committee , Ludhiana —De¬ 
fendants—Appellants. 

v. 

Ahad Shah —Plaintiff—Respondent. 

Second Appeal No. 2621 of 1915, De¬ 
cided on 23rd May 1919, from decree of 
Dist. Judge, Ludhiana, D/- 2Sch May 
1915. 

Punjab Municipal Act (3 of 1911), S. 172— 

Permif*ion granted should not be withdrawn 
—Construction of bridge with permission of 
Municipal Committee —Agreement to apply 
for fresh permission to maintain the bridge 
or permit its demolition after ten 
Failure to apply for fresh permission Notice 
for demolition-Notice is ultra vires T Per- 
manent injunction restraining Municipal 
Committee from demolition granted. 

Section 172 docs Dot contemplate that a per¬ 
mission once given by the Municipal Committco 
should be withdrawn nltor a term of vear^ ^ ^ 

Plaintiff obtained permission from tbo Muni¬ 
cipality of Ludhiana tu build a bridge across a 
drain in front of bis houso. on executing an 
agreement to the effect that he would, at the end 
of ten years, either apply for fresh permission to 
maintain the bridge or permit its demolition 
The ten years having elapsed and the plaintiu 
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not having applied for fr'sh permission, Munici¬ 
pality issued a notice uudjr S. 172 calling upon 
tne pHiat.ff to demolish his bridge or obtain 
fr^Pb p^rmis-ion to maintain it. Thereupon the 
plaintiff instituted a suit for the issue of % 
perpetual injunction against the municipality 
restraining it from demolishing the bridge: 

Held : (1) that the notice issued by the muni¬ 
cipality was ultra vires; (2) that' tbo circum¬ 
stances did not fall within ihe purview of S. 172, 
and as the municipality was exceeding its 
statutorv powers, it could be restrained by an 
injunction. [P ^81 0 1} 

Fael-i-Husain —for Appellant. 

Ghulam Rasul —for Respondent. 

Judgment.—The present case is a 
dispute between the Municipality of 
Ludhiana and the plaintiff Kh%vaj* Ahad 
Shah. In the year 1903 Khwaja Ahad 
Shah applied for permission, to build a 
bridge across the drain in front of his 
house and obtained the permission upon 
his executing an agreement in favour of 
the Municipality of Ludhiana totheeffeot 
that he would at the end of ten y3ars 
either apply for a fresh permission.to 
maintain the bridge or permit its demoli¬ 
tion. The ten years having elapsed and 
Khwaja Ahad Shah not having applied 
for any further permission, the Munici¬ 
pality issued a notice under S. 172, Pun¬ 
jab Municipal Act requiring Khwaja 
Ahad Shah either to demolish his bridge 
or to make a fresh applioition for 
permission to maintain it. Thereupon 
Khwaja Ahad Shah instituted a suit 
against the committee arguing the neces¬ 
sity of the bridge, denying his liability to 
execute any farther agreement or to ap¬ 
ply for any fresh permission, alleging 
that the condition attached to the grant 
of possession in 1903 was void and pray¬ 
ing for an injunction re-the Municipal 
Committee from demolishing the bridge 
or resorting to any other summary remedy 
available under the Act. 

The vital question for determination is 
whether the Municipal Committee was 
entitled to resort to the summary remedy 
prescribed bv S. 172, Punjab Municipal 
Act and could ask the plaintiff to remove 
the bridge after the expiry of ten years. 
The Courts below have answered this 
question in the negative, and for the rea¬ 
sons to he recorded hereafter we have 
no hesitation in concurring id that 
conclusion. The lower Courts have also 
expressed the opinion that the agreement 
entered into between the parties in 1903 is 
void and cannot bo enforced. We consider 
that the action of the Municipal Com- 
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roifctee, which prompted the suit, was 
the notice issued by it under S. 172, and 
that the discussion by the lower Courts 
as to the validity of the agreement has 
gone beyond what wa9 necessary in order 
to grant the plaintiff an effective relief 
in the circumstances of the case. What 
has happened so far is that thecommittee 
has issued a notice under S. 172 requiring 
the plaintiff to demolish his bridge or to 
procure sanction for its maintenance. 
The first question that arises is whether 
the committee is entitled under the terms 
of the statute to issue this notice. The 
second and further question which the 
plaintiff has raised is whether the agree¬ 
ment executed by the plaintiff in 1903 
can bo entirely avoided by him, either as 
being expressly barred by the provisions 
of the Municipal Act or as being void or 
voidable under he Contract Act. Now, 
as to the first question we consider that 
there can be no doubt that the notice 
issued hy the Municipal Committee under 
3. 172 of the Act is ultra vires. The 
circumstances disclosed are clearly not 
such as fall within the purview of the 
sootion. The material portion of the 
section runs a9 follows: 

“Whoever, without the written permission of 
the committee, builds any immovablo encroach¬ 
ment over any drain or water-course, shall bo 
puniehablo with fine. The committee may, by 
notico, require tho owner or occupier of any 
building to remove such immovable encroach- 
moot and no compensation shall bo payable in 
rospect of such removal. M 

But the plaintiff’s bridge was built 
with tho written permission of the com¬ 
mittee and the Act does not apparently 
contemplate that such permission should 
be withdrawn after a term of years. At 
all events, the committee does not appear 
to be competent to issue a summary 
notice to the plaintiff under 3. 172, as 
the plaintiff has not committed any act 
contemplated by that section. It follows 
that as the committee was exceeding its 
statutory powers, it can be restrained hy 
an injunction and the plaintiff's claim to 
thiB extent must be allowed. But we do 
not consider that we are bound to go 
further than this. The question whether 
the Municipality has got any rights 
under the agreement executed by the 
plaintiff and can enforce its contract 
irrespective of the provisions of the 
Municipal Act can only be deoiled in a 
suit properly framsd for that pnrpose and 
we must refrain from expressing any 


opinion at this 9tage. The cause of action 
accruing to the plaintiff was the notice 
under S. 172, and the action of the 
municipality in this connection has been 
restrained. Should the committee think 
fit to endeavour to enforce the plaintiff’s 
agreement by a regular suit, the further 
question will necessarily come up for 
decision. We accordingly modify the 
decree of the lower appellate Court and 
grant the plaintiff a permanent injunction 
restraining the defendant from demolish¬ 
ing the bridge by invoking the powers 
conferred by the Municipal Act. As the 
appellant has failed on the main question 
it must pay the costs incurred by the 
respondent. 

r.m./r.k. Decree modified . 
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Wilberforce, J. 

Gauri Shankar and others — Peti¬ 
tioners. 

v. 

Ganga Dam and others — Opposite 
Par ties 

Civil Kevn. No. 624 of 1918, Decided 
on 7th January 1919, from order of Mun- 
sif, First Class, Hoshiarpur, D/- 25th 
June 1918. 

(a) Civil P. C. (1908), Sch. 2, Para. 1 — 
Suit referred to arbitration by content of 
parties—One party not signing application 

but making oral application and taking part 
in arbitration—He is estopped from disput¬ 
ing award on ground that reference was not 
signed by him 

Wboro ono cf tho parties to a suit did not join 
in a wrltton application for tho case to bo referred 
to arbitration but mado an oral application 
accepting the arbitration, and took an active 
part In tho proceedings • 

Held : that ho was estopped from objecting to 
tho legalitv of the procooding* on the ground 
that ho (lid not sign the application for roforonco 
to arbitration. [P 882 O 1} 

(bj Civil P. C. (1908). S. 115—Interlocu¬ 
tory order not to be interfered in revision 
ounless great injury is caused. 

Ordinarily, an interlocutory order is not liable 
to be ioterforod with in revision : Where how¬ 
ever great or Irremediable injury might result, 
tho High Court will ioterfero with auoh an order, 

[P 882 °1] 

Fakir Chand —for Petitioners. 

Umar Bakhsh —for Opposite Parties, 

Judgment.—In this case there are two 
plaintiffs and one defendant. A written 
application \va9 made to the Court hy 
one plaintiff and the defendant for the 
0*38 to be referred to arbitration. On 
the following dav the other plaintiff 
Ganga Ram. who had not joined in the 
written application, made an oral appli. 
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cation before the Coart to to the effect 
that he accepted the arbitrator. The 
arbitration proceedings lasted for over a 
year and on behalf of the plaintiffs Ganga 
Ram conducted the proceedings through¬ 
out. An award was duly file!, but 

objected to by Ganga Ram on the ground 
that he had not signed the original 
application to the Court for an order 
of reference. The Court has held that 
this omission vitiated the whole of 
the proceedings and has set aside the 
award. Against this order the defen¬ 
dant has put in an application for 
revision. Even if it be admitted that 
the whole proceedings of the arbitrator 
were without jurisdiction on the ground 
that a mandatory provision of the law 
had not been complied with. I do not 
think that the lower Coutt should have 
set aside the award. The objecting plain- 
tiff was clearly estopped, by his own 
actions in agreeing verbally in the Court 
to the arbitration and in taking an active 
part in the proceedings, from raising any 
objection as to the legality of these pro- 
ceedings on account of the want of his 
application in writing, and the lower 
Court clearly committed a material ir¬ 
regularity in not giving effect to a pro¬ 
vision of law contained in the Evidence 
Act. 

It is objected that against an interlocu¬ 
tory order of this description no appli¬ 
cation for revision can lie, and I agree 
with this proposition in ordinary cases. 
There is no doubt however that this 
Court has a power of interference in the 
case of an interlocutory order, though 
such power is only exercised in cases 
where great or irremediable injury might 
result. In the present case the waste 
of time, money and trouble involved by 
the re opening of the whole proceedings 
could never be repaired. Moreover there 
are other objections to the award which 
have not been decided by the Munsif 
and if it became necessary on some future 
occasion, after an appeal, to decido these 
objections, their correct decision might 
be rendered difficult owing to the lapse 
of time. I therefore consider that this 
is a fit case for the interference of this 
Court and accepting the application for 
revision I remand the case to the lower 
Court for decision of the remaining ob¬ 
jections to the award. 

r.M./r.K. Application accepted . 
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Scott-Smith and Broadway, JJ. 

Samand Singh and others —Appellants. 

v. 

Emperor Opposite Party. 

Criminal Appeal No. 432 of 1918, De¬ 
cided on 5th October 1918, from order of 
Sess. Judge, Amritsar, D/- 28th June 
191S. 

(a) Penal Code ( 1860 ), Si. 302 and 304 — 

r our persons attacking unarmed man. knock¬ 
ing him down and givingthim merciless beat¬ 
ing with sticks, resulting in death—Accused 
are guilty of murder. 

Where four psrsous set upon‘an unarmed man, 
knocked him down and gave him a most merci¬ 
less •thrashing with sticks breaking his bones 
and ribs and causing the fracture of his skull, 
which resulted in his death: 

Held: that the assailants must be considered 
to have committed these acts with the intention 
either of causing death or of causing such in¬ 
juries as they knew to be likely to cause death 
and that therefore they were guilty of murder. 

IP 886 C 1, 2] 

(b) Criminal Trial — Evidence—Previous 
decisions seldom afford assistance in decid¬ 
ing nature of offence. 

Previous decisions in criminal cases, proceed¬ 
ing as thoy do on their own set of facts seldom 
afford any very great assistance in deciding the 
nature of an offence. fP 884 0 2] 

Nihal Chand Mehra —for Appellants. 

C. Devan Petman , Government Ad¬ 
vocate — for the Crown. 

Judgment. — Samand Singh, Raja 
SiDgh, Bela Singh, sons of Kahn Singh, 
and Ganda Singh, son of Wadhawa Singh 
Jats of Jharu Naugal, have-been convicted 
of having caused the death of Sundar 
Singh of the samo village and under the 
second part of S. 304, Penal Code, have 
been sentenced to ten years’ rigorous im¬ 
prisonment including three months’ soli¬ 
tary confinement and a fine of Rs. 100 
each or in default to six months’ further 
rigorous imprisonment. Against their 
convictions and sentences they have pre¬ 
ferred two appeals, Ganda Singh having 
filed his appeal separately. The relatives 
of the deceased have also applied under 
S. 439, Criminal P. C., for an enhance¬ 
ment of the sentences. The story for 
the prosecution i9 that Samand Singh and 
his two brothers were on bad terms with 
Sundar Singh and his family owing to a 
dispute in connexion with the erection of 
a ghurial by Sundar Singh. This ghurial 
had been erected by Sundar Singh, a few 
months prior to the occurrence, in his 
haveli, which adjoined that of Samand 
Singh and his brothers. The lumbi or 
chimney and the .ghurri or waste outlet 
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had been so builfc as to open in the direc¬ 
tion of the haveli belonging to Samand 
Singh, etc., who protested and apparently 
succeeded in compelling Sundar Siogh 
not to use his gburial. Each party appa¬ 
rently had minor quarrels over this from 
time to time which were patched up. 

On 24th March 1918 Samand Singh 
was beaten by Sundar Singh’s party and 
the matter was reported at the Jandiala 
Police Station by Raja Singh. The mat¬ 
ter was however compromised and nothing 
further occurred till 15th May 1918, 
when Sundar Singh was killed. Accord¬ 
ing to the prosecution, about noon on 
15th May, Sundar Singh was sleeping in 
his house where Mt. HArkaur, his wife, 
was with him. P. W. 5, Mt. Lachhmi. 
came there and asked Suudar Singh to 
pay her Rs. 160 which was due as the 
sale price of some land purchased by 
Sundar Singh from her. Sundar Singh 
was unable to pay the money and some- 
where about 2 p.m. he left his house with 
Mt. Lachhmi to see her on her way. I n 
the lane, according to Mt. Lachhmi, they 
met Raja Singh and Bela Singh standing 
in their deohri and a little farther on 
saw Samand Singh and Ganda Singh. All 
four had sticks and proceeded to attack 
tho deceased. Mt. Lachhmi raised an 
alarm, which brought Mt. Harkaur, Wir 
bingh, the deceasod's brother, Nawah 
Khan and Miraj Singh to the spot. It 
is said that mspite of their remonstrances 
tbo four appellants continued to bela¬ 
bour Sundar Singh, who had fallen to the 
ground, and then they picked him up and 
oarried him into tho kotha of Samand 
Singh and locked the door. The persons 
outside could hear the sound of blows be¬ 
ing delivered inside the kotba. Mt. Flar- 

in!Tw- en a- 0ff L fc0 teU her 800 Santa Singh, 
ftnd Wir Singh went to Rahmana Chak 

f*Lr ^ r !k ,D i 0rmed GanSa Sia * h > the 

latner of the decoased, who returned with 

al° ^ ?!” barcJftr3 and a °haukidar, who 
asked tho accused to open the door. This 

Bot y th«i US< 'i- 0 »- 0 '- 8a . ying that th0 V bad 
w thl0( ,n9ide - F >aaHy. Raja 
vlrf ’ W 4 h ° 8tandiD g in the court- 
doo2 , ft P r^° d r 0ed - th o key and nnlooked the 

door and slingmg Sundar Singh ovor his 
housed 8 t0 ° k h,m t0 h ’ B Sundar Singh's 

Sin T O h er0 J“ TT f °? Qd by hia 80n Santa 
f n „ gb * w *° 8tate L s that his father, on be¬ 
ing questioned by him, named the four 
appellants as his assailants. Ganga Singh 


(P. W. 8) and Bishen Singh, the father 
and younger brother of the deceased, 
started for the police station to make a 
report. They were however followed 
and overtaken by Raja Singh who per¬ 
suaded them to return, reminding them 
that when Samand Singh had been beaten 
a compromise had been effected. Accor¬ 
ding to Ganga Singh, Raja Singh also as¬ 
sured him that Sundar Singh was better 
having taken nourishment. On his return 
to the village, Ganga Singh found that 
Sundar Singh was dead. Thereupon 
Santa Singh (P W. 2), accompanied by 
his uncle Hakim Singh and (P. \V. 14) 
Hakim Singh, sufailposh, proceeded to 
the Jandiala Police Station, some eight 
miles distant, where ho made his report 
at 3 a.ra. on 16th May 1918. Raja Singh 
had met the reporting party some 150 
kararas from the police station and had 
again endeavoured to dissuade them from 
making a report. Tho police wore in¬ 
formed of this fact and Rija Singh was 
looked for and brought to the police 
station where his pagri, kurta and chadar 
were taken from him a9 being bloodstain, 
ed. The police reached Jharu Nangal at 
about 9 a.m. and found that tho lambar- 
dars of Rahmana Ohak had detained the 
other throe appellants. Samand Singh 
was found to have a wound on the arm. 
This story is borne out by the proseou- 
fcion witnesses, and the only discrepancy 
in their statements, that counsel has been 
able to point out, relates to the order of 
arrival on the scene of Mt. Harkaur and 
the other eyewitnesses. This wo regard 
as immaterial and in no way detracting 
from the value of tho evidenco of these 
witnesses. 

It was urged that all the witnesses 
were related to, or in some way connec¬ 
ted with, the deceased, but this is not 
oorreot. Nawab Khan (P. W. 4) j a a 
lambardar of Beriwala, and there is 
nothing on tho record to suggest that he 
is in any way biased in favour of the pro- 
seoution or inimical to tho appellants. 
'F- W. 7) Miraj Singh is also only a con¬ 
nexion of the deceased by marriage 
Sundar Singh’s brother in law’s son be' 
ing the husband of the witness’ sist er " 
in-law; while Mt. Laohhmi (P W 5) il 
not related at all. The delay in making 
the report has, wo consider, been satis 
faotonly accounted for. Counsel laid 
°“ , the faob that Sohawa Das 
™l&mbardar of Rahmana Ohak 
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is recorded as having stated that Ganga 
Singh told him that his son was miss¬ 
ing. ” The learned Government Advo¬ 
cate pointed out that this is contradicted 
by (P. W. 10) Budha of Rahmana Chak, 
and further contended that in any event 
the matter was immaterial and accounted 
for by the fact that Ganga Singh had 
been told that his son had been taken 
into Samand Singh’s house and did not 
really know what had become of him. 
We are unable to regard this statement 
as in any way weakening or throwing 
doubt on the story for the prosecution, 
which is supported by independent evi¬ 
dence. 

On behalf of Ganda Singh it was urged 
that he had nothing to do with the 
quarrel over the ghurial. It is however 
admitted that he was at enmity with 
Sunder Singh and his name was men¬ 
tioned from the very beginning while the 
police found him under detention on their 
arrival. We have no doubt at all that 
all the four appellants were concerned in 
the attack on Sunder Singh and we hold 
accordingly. Two of the assessors were 
of opinion that all the appellants were 
guilty of murder under S. 302, I. P. C., 
while the third assessor considered that 
Samand Singh and Bela Singh were guilty 
under S. 302, I. P. C. f and the other two 
appellants under S. 304, I. P. C. The 
learned Sessions Judge thought that tho 
assessors were not in a position to form 
any opinion as to the nature of the of¬ 
fence committed, and holding that tho 
second part of S. 304, I. P. C . was appli¬ 
cable sentenced tho appellants as noted 
above. Counsel for the appellants con¬ 
tended that S. 325, I. P. C., was the 
appropriate section or at the utmost the 
second part of S. 304, I. P. C. It was 
urged that the immediate cause of the 
fight was not apparent and that the in¬ 
jury on Samand Singh strongly supported 
his account of what had occurred and 
excused, if it did not justify the beating 
given to Sundar Singh. This account is 
that on the day of the occurrence Samand 
Singh was leaving his house with his 
plough when in the lane he met Sundar 
Singh and his sons and Wir Singh and 
his son and Ilakin Singh and his son, that 
Sundar Singh cried out “You escaped last 
time but you will not to-day,” and s'ruck 
him on the arm with a toka whereupon 
he fell down and knew no more. There 
is uot a tittle of evidence to support this 


story and we have no hesitation in re¬ 
jecting it. The injury to Samand Singh 
might well have been inflicted by his 
relations in order to meet the serious 
charge they knew would be brought 
owing to Sundar Singh having succumbed 
to his injuries. 

Our attention was drawn to Gujan v. 
Queen Empress (l), Shib Das v. Crown 
(2). Dhani Ram v. Emperor (3 ) % Lachman 
Singh v. Emperor (4), Chandan Singh v. 
Emperor (5) and Anandi v. Emperor (6). 
Previous decisions in criminal case9, pro¬ 
ceeding a9 they do on their own set of 
facts, seldom afford any very great assis¬ 
tance in deciding the nature of an offence. 
The facts in Gujan v. Queen-Empress (l) 
were quite different from those in the 
present case and the finding there was 
that the accused had no iotention of kill¬ 
ing or badly injuring the deceased. The 
same applies to Shib Das v. Crown (2). 
The facts in Dhani Ram v. Queen- 
Empress (3) have no similarity with 
those in tho present ciso and no further 
discussion is needed; whereas Lar.hman 
Singh v. Emperor (4) has no bearing on 
the point before us. In Chandan Singh 
v. Emperor (5) three persons attacked a 
fourth with lathis and death resulted 
through fracture of the skull of the per¬ 
son so attacked. In the present case 
death was due to a merciless thrashing. 
In Anandi v. Emperor (6) death had 
been cause! by the administration of 
arsenic and it was held that a person 
could only be held guilty when the Geurt 
was satisfied of the certainty of hi9 guilt, 
a proposition with which we have no 
quarrel. In the present oise the medical 
evidence shows that the deceased received 
a most merciless thrashing There were 
lathi marks on each lower limb, smashing 
the right knee cap. There wore also 
similar marks on each upper limb break¬ 
ing both bones of each forearm and 
smashing the right elbow. There were 
several lathi marks on the hick and the 
whole occipital areaon the right temporal 
area of the skull wa9 extensively smashed 
and driven into the brain, while four 
ribs of the rights side were broken, _ 

(1) [18931 13 P. R 1893 Cr. 

(*2) [19081 -2 P. W. R. 1903 Cr.=7 Cr L. J. 331. 

(3) [19131 14 Or. L. J. 104 = 13 I. «\ CGI. 

(4) [1911] 12 Cr. L. T. G>=» I. G. 4<>0 

(6) [19181 40 All. 103=43 1. C. 438=19 Cr. 

L. J. 150. 

(G) [1916] 17 Cr. L. J. 102=32 I. 0. 833. 
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The learned Government Advocate who 
strongly supported the application for 
enhancement, drew our attention to 
Naivab v. Emperor (7), Kanhai v. Em¬ 
peror (8), Emperor v. Iiam Newaz (9) 
and Elem Molla v. Emperor (10). In 
the ruling of this Court (1) it was held 
that when two persons heat an unarmed 
man to a jelly and fractured 14 ribs, it 
was diffioult to see how the assailants 
could have had any intention short of 
causing death or causing such bodily in¬ 
jury as they knew was likely to result in 
death. In Kanhai v. Emperor (8) the 
facts were very similar to those in the 
present case, four men attacking a fifth 
with lathis, and it was held that S. 302, 
I. P. C , was applicable. The same was 
the case in Emperor v. Ham Newaz (9). 
In Elem Molla. v. Emperor (10) six per¬ 
sons attacked a man in a determined 
manner, inflicting 16 wounds on his body 
and causing several and severe ruptures 
of the spleen, and thus caused his death. 
It was held that 9uch acts, committed by 
several persons on one, in suoh a manner 
apparently regardless of the consequences 
and with such results, warranted the 
inference that the acts were done by 
those persons with the intention either 
of causing the death of the person at¬ 
tacked or such injuries as the offenders 
knew to be likely to cause his death and 
that the offence therefore amounted to 
murder. With tho principles enunciated 
in those rulings wo are in complete 
accord and we consider that the fads in 
this ca90 clearly bring the appellants 
within the purview of S. 302, I. P. 0. 
The evidence on the record shows that 
Sundar Singh was unarmod and that he 
was set upon by the four appellants, who 
knooked him down and continued beating 
him unmercifully. Further after carrying 
him into the house of Samand Singh, 
appellant, they still further proceeded to 
beat him and we consider that they un¬ 
doubtedly committed these acts with tho 
intention either of causing death or of 
oausing suoh injuries as they knew to be 
likely to causo death. Indeed tho learned 
Sessions Judge himself finds that alt hough 

( 7 ) A. I. R 1914 L*h 98=31 P. R. 1914 Qr,= 

, . r 25 I \ 0, 622==15 Or. L. J. 610. 

(8) [1918]I 86 All. 329=21 I. 0. 667=14 Or. 
L. J. 609. 

(0) [1918] 85 All. 506=21 I. 0. 003=14 Or 
L. J. 016. 

(10) [1910] 87 Oal. 816=0 I. 0. 921=11 Or 
Ii. J. 417. 
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the offence committed by the appellants 
could not be regarded as a premeditated 
and deliberate act of murder, 

"the accused could very well know from their 
act that they were causing such bodily injury as 
would result in the death of the man." 

In tho face of this finding it is difficult 
to understand how the learned Sessions 
Judge came to the conclusion that the 
second part of S. 304, I. P. C., applied. 
We hold that the appellants are guilty 
of murder under S. 302. I. P. C., and we 
alter the convictions to ones under that 
section and sentence each of the appel¬ 
lants to transportation for life. As it is 
not quite clear how this attack originated 
we refrain from passing the capital sen¬ 
tence. 

R.M./r.K. Sentences enhanced . 
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Abdul Raoof and Martineau, JJ. 

Harbans Lal —Plaintiff—Appellant. 

v. 

Atra and others— Defendants—Respon¬ 
dents. 

Second Appeal No. 2792 of 1915, De¬ 
cided on 14fch June 1919. 

(®) Custom (Punjab) — Succession—Brah- 
mins—Law governing is personal law—Spe¬ 
cial custom must be proved by cogent and 
clear evidence. 

In a caso of disputed succession or alienation 
on tho ground of custom, the universal rule is 
that a Brahmin 19 presumed to bo governed by 
his porsonal law, and if ho alleges a custom con¬ 
trary to tho rules of that law, ho is bound to 
prove by cogent and cloar ovidonoo that ho is 
governed by suoh custom. [p 387 q 1 ] 

Tho question of custom is, primarily, a ques¬ 
tion of fact and in each case has to bo deoidod 
with reference to tho particular circumstancos 
alleged aud proved. [p 335 q ^ 

<b) Custom (Punjab) Agricultural custom 
— 1 est pf adopting same laid down. 

Tho most important criteria for determining 
whether a particular community has adopted 
and follows agricultural custom are: (a) whethor 
tho particular community forms a oompact agri- 
oulturol community by ItsoU; („) whether their 
source of livelihood is solely or almost solely 
agricultural; (c) whether tho membors of tho 
community have Riven up their old ousfoma 
under the personal law and have adopted the 
customs of their agricultural neighbours in mat- 
tors of alienation nod succession. fp 887 n ol 

(c) Custom (Punjab) — Succession—Brah- 
Law ° f Kung,,,n,l aro 8®v*rned by Hindu 

* ^°r Br ± m ' Da ° f KuagiRn a. ToWll and Die- 
triot Ludhiana, aro governed by Hindu law ia 

and suasion: 8 P. n. 
uua, uisi. r p 837 Q 

Manohar Lal for Appellant. 

Melg Ohand Mahajan for Jagan Nath 
—for Respondents, . 
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Abdul Raoof, J — (12th June 1919)— 
The facts which have given rise to this 
second appeal may he stated as follows: 
Hnrb&DS, minor son of Krishna, Brahmin, 
the plaintiff in the case, and Chetu, 
Brahmin, defendant 1 are admittedly 
descended from a common ancestor. 
Kahna and Atra, defendants 2 and 3, are 
Jats and mortgagees of certain lands fiom 
defendant 1. Chetu held certain lands 
situated in a village called Kungiana 
which had descended to him from his 
ancestors. Out of this land he mortgaged 
15 bighas 14 hiswas biswansis to de¬ 
fendants 2 and 3 under a deed, dated 4th 
September 1913. The plaintiff, alleging 
himself to be a collateral of Chetu, hav¬ 
ing a reversionary right in the property, 
brought the present suit on the ground 
that Chetu, being a sonless proprietor, 
could not make a transfer so as to be 
binding on the plaintiff after his death. 
He prayed for a decree that the mortgage 
deed shall not be binding on him. It was 
further alleged by him that the land was 
ancestial and that Chetu had no neces¬ 
sity to borrow Bs. 2.COO and make the 
mortgage afiectiDg the interest of the 
plaintiff. Chetu admitted the claim, 
which was contested by tbo other defen¬ 
dants on the following grounds, namely, 
that the father of the plaintiff having 
been adopted by Jhaban, he bad ceased 
to be the reversior ary heir of Chetu; that 
tbo plaintiff and the mortgagor, being 
Brahmins, were governed by the ordinary 
Hindu law 8nd were not entitled to fake 
advantage of the Customary law applica¬ 
ble to agriculturists; that Chetu, being a 
full proprietor, had unrestricted power 
of alienation; and that the mortgage had 
been executed for valid necessity and on 
payment of full consideration. 

The ancestral character of the land 
was admitted aud the fact of the plaintiff 
being the next reversioner was also ad¬ 
mitted, but, as stated above, his right to 
institute the suit as the reversionary heir 
of Chetu was denied on the ground that 
his father had been adopted by Jhaban. 
The principal issue in the case was whe¬ 
ther the plaintiff and Chetu were gov¬ 
erned by agricultural custom nnl whe¬ 
ther the plaintiff could maintain the suit. 
The other important issuo was whether 
the mortgage had been made for neces¬ 
sity and consideration. These are the 
two issues with which we are concerned 
in this appeal. Almost all the otherques- 
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tions arising in the case are no more of 
any importance, nor were they raised or 
discussed before us at the hearing. The 
Court of first instance on the first issue 
came to the conclusion that the plaintiff 
and Chetu were governed by agricultural 
custom in matters of alienation and suc¬ 
cession. On the question of necessity 
and consideration it held that necessity 
had been established to the extent of 
Bs. 1,100 out of Bs. 2,600 said to have 
been borrowed under the mortgage. It 
accordingly gave a declaratory decree in 
favour of the plaintiff to the effect that 
on the death of Chetu, the mortgage in 
favour of defendants 2 and 3 shall Dot be 
binding on the plaintiff except to the 
extent of Bs. 1,100, on payment of which 
he shall he entitled to get possession of 
the mortgaged land a9 the reversionary 
heir of Chetu. 

From this decree Atra and the sons of 
Kahna, deceased, namely, Hira and Sar- 
dara, appealed to the lower appellate 
Court impleading the plaintiff and Chetu 
defendant, as respondents to the appeal. 
The lower appellate Court, having taken 
a different view from that of the first 
Court on the first issue, set aside the 
decree of that Court and held that plain¬ 
tiff was not entitled to succeed and that 
his suit must be dismissed. On the other 
points raised before it the lower appel¬ 
late Court generally agreed in the deci¬ 
sion arrived at by the Court of first in¬ 
stance. His suit having been dismissed, 
the plaintiff ha9 come up to this Court 
in second appeal aDd has filed the neces¬ 
sary certificate required by the Punjab 
Courts Act. Three pleas have been taken 
in the memorandum of appeal. The first 
which is the mo9t important plea raises 
the question of custom and the remaining 
two ideas raise questions as to two items 
of consideration, namely, Bs. 500 out of 
Bs. 1.400 and Bs 70. 

On the question of custom elaborate 
arguments have been addressed to us on 
both sides and a large number of cases 
have been cited and discussed. The ques¬ 
tion of custom is primarily a question oi 
fact and in each ci6e has to he decided 
with refeience to the particular circum¬ 
stances alleged and proved. The autho¬ 
rities cited therefore can hardly he said 
to he an absolute guide for the decision of 
this particular case. No doubt certain 
guiding principles are laid down in the 
reported cases which will help us in 
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arriving at a conclusion in this case with 
reference to the facts almitted or prove 1. 
One principle appears to he clearly enun¬ 
ciated in almost all the reported cases, 
namely, that in a case of disputed succes¬ 
sion or alienation on the ground of cus¬ 
tom the universal rule is that a Brahmin 
is presumed to he governed by his per¬ 
sonal law and if he alleges a custom con¬ 
trary to the rules of that law, he is bound 
to prove by cogent and clear evidence that 
be is governed by that custom. Having 
this principle before our mind we have to 
see in tliis case whether the plaintilT ha9 
succeeded in establishing that Chetu and 
he are governed by the customary rule 
relating to alienations by agriculturists 
and they are no more subject to Brah- 
manic law in this re-pect. Close to the 
village Kungiana in which the land in 
dispute is situated there is a villagecalled 
Rangian where, according to the plaint, 
Chetu and plaintiff reside. The history 
of the colony of Brahmins to which the 
plaintiff and Chetu belong appears to bo 
this: a Brahmin, whose name is un¬ 
known came and settled in the village 
and took possession of a part of the area. 

Ho was turnel out by the Rijputs and 
the area remained uncultivated for a 
time. In Sambat 1869, when Maharaja 
Ranjit Singh became the ruler, the area 
was restored to one Harkishan Singh 
Brahmin with the help of the authorities 
and he was left in possession of three 
ploughs. It appears from the facts found 
that the descendants cf Harkishan Singh 
have continued to cultivate this area, 
which has been known for somo time as 
Brahmin Majra. On the evidence it is 
clear that some of the Brahmins have 
their houses in Mauza Rangian and live 
there while a few of thorn possess houses 
in Kungiana whore their agricultural land 
is situated. The area of the land is al¬ 
most 100 bighas. These being the cir¬ 
cumstances under which the small Brah¬ 
min community has been living it is to 
be determined whether they have adopted 
and followed the agricultural customs of 
their agricultural neighbours, the Jats 
who own and cultivate almost the entire 
villngo Kungiana. 

The learned Judges of the Chief Court, 
in deciding the numerous oases reported 
in the several volumes of tho Punjab 
Record have tried to set out various cri¬ 
teria for the decision of questions of this 
kind and have applied them to the spe¬ 


cial facts of those cases. The mest im¬ 
portant of thos* criteria are: (a) *.vhe 
ther the particular community forms a 
compact agricultural community by it- 
3QIf; (1>) whether their source of liveli¬ 
hood is solely or almost solely agriculture; 
(c) whether the members of thecommun 
ity ha 1 given up their oil customs under 
the personal law and had adopted the 
customs of their agricultural neighbours 
in matters of alienation and succession. 
We refer only to somo of the incidents, 
which are by no means exhaustive. Of 
course the most important piece of evi. 
denco in a ci9e would be the evidence 
of actual instances showing the exercise 
of rights according to the recoguised cus¬ 
tom of agriculturists. 

In this case however this class of evi¬ 
dence is wholly v anting. Frcm ihe evi. 
dence it appears that the Brahmins have 
been in the habit of making transfers by 
way of sales and mortgages but no in¬ 
stance has been quote I in which a suit 
for setting asi lo an alienation was ever 
brought. There being no direct evidence of 
this kind we have to deci le the quest on in 
dispute with regard to circumstantial 
evidence establishing one or more of the 
criteria set out in the several reported 
cases. One single circumstance has been 
very strongly relied upon on behalf of 
the plaintiff in this case, nomely, that the 
Brahmins of Kungiina have b-?en earning 
their livelihood through ag iculture and 
their patti has been recognised as a sepa¬ 
rate patri under the name of Brahmin 
Majra. There is no doubt that in the 
jamabandi of the village the patti is des¬ 
cribed as above; but it has not been pro¬ 
ved that they have their own lam bar- 
dais. According to the evidence the 
community is very am ill and the area 
cultivated by it is ins’gnficant. Neoos. 
sarily therefore they have continued to 
supplement their income from Brah- 
mauio dues known as bird received from 
their jajmans. They still wear the 
sacred thread called the janoo. In addi¬ 
tion to this there is a statement made 
by the mother of plaintiff which goes to 
show that the father of the plain!iff 
was adopted by one Jhaban and in con- 
sequenco of this adoption he did not get 
a share in his natural father’s property 
This is a very strong piece of evidence 
to show that the Brahmins have con- 
turned to he govorned by their personal 
law (Dharam Shaster), 
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The Court of first instance relying up¬ 
on the decision in Nanak Chand v. 
Bashcshur Nath (l). decided the quest ion 
in favour of the plaintiff. That was a 
very strong case the facts of which were 
entirely different from those of the pre¬ 
sent case. We find no similarity bet¬ 
ween the two cases. In that case a mass 
of documentary evidence was filed show¬ 
ing that the Brahmins of Gurdaspur had 
actually adopted the agricultural custom, 
The'learned Judges who decided the case 
went into the evidence thoroughly and 
came to the conclusion that indepen¬ 
dently of the reported authorities there 
was clear evidence that the Brahmins in 
that case had adopted and acted upon 
the agricultural custom of the other agri¬ 
cultural communities. At p. 22 of the 
report we find the following passage: 

“The facts and considerations set out above, 
when taken collectively, warrant the conclusion 
that Sarsut Brahmans of Gurdaspur roust be 
treated as agriculturists, and that the onus which 
lies upon the plaintiffs of proving that in 
matters of inheritmca thcv are governed not by 
Hindu law but by custom is under the circum¬ 
stances of the case comparatively light. It now 
remains to bo seen whether the onus has been 
discharged.'* 


Gangu v. Kanshi Bam (2) are thus stated 
at p. 86 of P. R. 1911: 

"It is not denied that the plaintiffs' family 
owns only 152 kanals of the total village aroa, 
4,153 kanals; that they are entered in tbs settle¬ 
ment record as raalikau maqbuza, having no 
share in the shamilat, and that they are not 
entirely dependent upen agriculture, but that 
they derive part of their income from tbo offer¬ 
ings made at a Gurdwara in the village which is 
in charge of the plaintiffs' family.'' 

It was urged by the appellants’ pleader 
in that case that the lands belonging to 
the Sodlii Khatris in the village were 
constituted into a separate patti known 
as Patti Sodhi, and that this showed that 
they formed a compact community of 
their own and must be presumed to have 
adopted the customs of the Sikh Jats 
among whom they had settled. The 
learned Judge who decided the case how¬ 
ever held that the so called Patti Sodhi 
consisted of the small area of 152 kanals 
only, and the more fact of this patti 
being recorded separately in the settle¬ 
ment papers was insufficient to prove 
that the Sodhi Khatris had adopted agri¬ 
cultural custom with all its incidents. 
In this case also the Brahmins are mali- 
kan-i-maqhuza, have no share in the 
shamilat, and have another source of in- 


Elaving made this remark the learned 
Judges proceeled to deal seriatim with 
the documentary evidence in the case 
and refer to the entries in the wajibularz 
of the Mauza tothe riwajiamof thefcahsil 
prepared at thesottlement to the statement 
of custom asemhodied in the English Ab¬ 
stract of the Customary law of Gurdaspur 
and finally to the specific in°tances of 
exclusion of daughters and their sons by 
collaterals in matters of succession. This 
class of evidence unquestionably was very 
strong and the learned Judges came to 
the conclusion that the plaintiffs had 
succeeded in discharging the burden 
which lay upon them. The plaintiff in 
this case has not produced any such evi¬ 
dence in support of his case. This ruling 
therefore has no application to this case. 
A large number of rulings have been 
quoted and discussed in the judgment of 
the lower appellate Court and we do not 
think it necessary to go over the ground 
in our judgment. Wo will however refer 
to two of the cases cited by the learned 
counsel of the respondents, which in our 
opinion fully apply to the facts of this 
case. The facts of J^he case re ported^ in 

~~(1) [1003] 3 P. R. 1003. 


come for their livelihood. The mere fact 
that their patti known as Brahman Majra 
is recorded as a separate patti in the 
jamahandi cannot prove that the Brah¬ 
mins have adopted the agricultural cus¬ 
tom with all its incidents as t.oalienation 
and succession to the exclusion of their 
personal law. In the case reported as 
Flarnavx Singh v. Tlardcvi (3) at p. 156 
of P. B. 1911 the learned Judge on the 
facts of the case made the following re¬ 
mark. which is fully applicable to tbo 


resent case: 

"Though these Sxlhis bavo bold land in the 
illage for nearly 90 years, they did not come m 
ith the founders; they are only qubza maliks, 
>ev number only five families, holding 100acres 
f land out of a village area of 3.0C0 acres. Then 
,ere is no positive evidence one wav or the other 
hether they live solely by agriculture; one 
nagine it would be difficult for five families to 

vc on the profits of so small an area as that 
ated above." 

These facts wore very similar to facts 
stablished in this case anil the learned 
udge came to the conclusion that the 
laintiffs in that case failed to establish 
lat they had adapted the agricultural 
□stom and had abandoned their own per- 


(2) [19111 58 P- R- 1911=9 I- 0. 649. 

(3) [1911] 43 P. R. 1911=10 I. O. 365. 
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sonal laws. Taking the findings of the 
lower appollate Court and the above cir¬ 
cumstances into our consideration we 
have also arrived at the same conclusion. 
We hold that the view taken by the 
lower appellate Court was a right view. 
In this view it is not necessary to decide 
the question of legal necessity and con¬ 
sideration, as to which both the Courts 
below have arrived at a concurrent find¬ 
ing. and this finding has not been serious¬ 
ly contested before us. We therefore 
dismiss the appeal with costs. 

Martineau, J. —(14th June 1919). 

I concur, and I may refer also to the 
following passage from Tulsi Ram v. 
Nathu (4) on p. 23 of P. R. 1917 of the 
report: 

“The Brahmans in this village whose number 
is very small form but a small part of tbo vil¬ 
lage population, and it is not at all clear that 
they aro members of the compact village com¬ 
munity of the Hindu J&Ls, who are doubtless 
governed by customs. It is quite possible that 
these Brahman families have been influenced in 
matters of succession and alienation by the cus¬ 
tom? of their Jat neighbours, but oven so it is 
for the plaintiffs to prove by satisfactory evi¬ 
dence to what extent thoy have been influenced 
in this direction.” 

Those remarks are applicable here. 
The plaintilf has to show how far fcbo 
Brahmans of the village with which this 
case is concerned have adopted the cus¬ 
toms of their agricultural neighbours. 
Ho has failed to show that they have 
adopted any of those customs, and I 
agree therefore with my learned brother 
that the appeal must fail. 

R.K. Appeal dismissed. 

(4) 11917] 5 P, R. 1917=89 I. a 03. 
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Scott-Smith and Martineau, JJ. 

Emperor 

v. 

Mt. Ruri —Accused. 

Criminal Appeal No. 464 of 1918, De- 
oided on 4th November 1918, from order 
of Seas. Judge, Lyallpur, D - 10th May 
1918. 

(a) Husband and wife—Dissolution—Con¬ 
version—Penal Code, S. 494. 

A Christian marriage is not dissolved by the 
apostacy of ono of the parties. IP 390 0 2 ) 

* (b) Penal Code (1860), S. 494—Christian 
wife converting to Islam—Marriage is not 
dissolved—Subsequent marriage bigamous. 

Where tho accused a Christian wife, renounced 
Christianity and ombracod Islam and then 
married a Mahomedan: 

Held; that according to tho Christian marriaco 
law, whioh wna the law applicable to tho oaso 
the first marriage was not dissolved and there- 
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fore the subsequent marriage was bigamous: 33 
Mad. 371, and 3 M. H. C. H. App. 7, Pist ,,: 18 

Cal . 2G4 and 49 P. It. 1907, Foil. [P 390 C 2] 

* (c) Criminal P. C. (1898), S. 198-Com¬ 
plaint under S. 494 written at suggestion of 
police —Provisions of S. 198 not contravened. 

Tho fact that the complaint in respect of an 
offence under S. 494, I. P. C.. is written at the 
su£ge*tiou of the police dees not contravene tho 
provisions of S. 198, Criminal P. C. [P 390 C 0 

(d) Criminal P. C. (18981, Ss. 204 and 215 
—Accused present—Notice under S. 204 i» 
not necessary—Omissionto issue notice does 
not render commitment to Sessions illegal. 

Where on a case being called, the accused pre¬ 
sent themselves before the Magistrate, there is 
no necessity of issuing process to them uuder 
S. 204, and mere omission to issue process in such 
a case dots not rendor the commitment cf the 
accused to the Court of Session illegal. 

(P 390 C 1] 

(e) Criminal P. C. (1898), S. 215—Commit¬ 


ment. 

A commitment once made can only bo quashed 
by the High Court under S. 215. (P 390 C 1] 

Ram Lai —for tho Crown. 

Shuja-ud-din for Abdul Rashid —for 
Respondent. 

Judgment. —This is an appeal by the 
Local Government from an order of the 
Sessions Judge of Lyallpur acquittiug 


Mt. Ruri of an offence under S. 494, 
I. P. C. The facts are not in dispute. 
Mt. Ruri was tho wife of tho complain¬ 
ant Labhu. They were Christians and 
wore married according to the Christian 
rites. Some months ago Mt. Ruri left 
heir aunt's house where she had been stay¬ 
ing, became a Mahomedan, and married 
Fazl Din. She was found by Labhu at 
Fazl Din’s house and taken to the thana 
at Gojra, where Fazl Din followed them. 
The police 9ent the parties to tho thana 
at Toba Tek Singh, and from there to tho 
Superintendent of Police at Lyallpur. 
Labhu had a complaint written at the 
suggestion of tho Superindendenfc, who 
forwarded it with a slip to tho Distriot 
Magistrate, and the latter sent the case 
to Mr. Phillips, Honorary Magistrate, 
who after holding an inquiry committed 
Mt. Ruri and Fazl Din to the Sesssiona 
Court for trial, Tho learned Sessions 
Judge acquitted both tho acoused. The 
grounds on which he has acquitted Mt. 
Ruri, with whoso oaso alone wo are con¬ 
cerned are: 

(1) that the provisions of S. 198, Cri- 
minal P. C., were nob complied with, the 
machinery of law having been set in 
motion, not hy Labhu, but by the polioe, 
who treated the oase as though it were a 
cognizable one the accused persons hav¬ 
ing been praotioally under custody from 
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the time when they were taken to Toba 
Tek bingh, (2) that the Magistrate did 
not follow the procedure laid down in 
Ss. 200 and 20 4 of the C;de, anl (3) that 
according to the Maho.nedan law Mt. 
Hun’s marriage to Ltbhu was dissolved 
by her conversion to Islam, and she was 
therefore not guilty of bigamy in marry¬ 
ing Fazl Din. With regard to the first 
point, we think it is clear that the Magis¬ 
trate took cognizance of the case on the 
complaint of Labhu. The fact that it 
was at the suggestion of the police that 
labhu had the complaint written is im¬ 
material. We boll that there has been 
no contravention of the provisions of 
198, Criminal P. C. As to rho second 
point, the learne 1 Sessions Judge is mis¬ 
taken in thiuking that the Committing 
Magistrate started the inquiry without 
examining the complainant. The record 
shows on the contrary that the first 
thing tlia Magistrate did when the case 
came before him was to take the state¬ 
ment of the complainant. As to the issu¬ 
ing of process to the accused under S. 204 
this was unnecessary as the accused were 
already present when the case came be¬ 
fore the Magistrate. The procedure 
folio wo 1 by the Magistrate was perfectly 
regular, and we may note that even if 
there ha I been such an irregularity as 
the learned Sessions Ju Ige thinks there 
was in the magisterial in juiry, this would 
not have vitiated the trial iu the Sessions 
Court. The commitment to that Court 
held gool under S. 215 of the Code could 
not have been quashed except by this 
Court. 

As regards the third point the lower 
Court has erred in applying the Maho- 
medan law to the case. As Labhu and his 
wife wore Christians and were married 
recording to Christian rites, the law ap¬ 
plicable is obviously the Christian marri¬ 
age law, under which a marriage is in¬ 
dissoluble except by death or divorce. 
Counsel for the respondent relies on Em¬ 
peror v. Antony Cl) and Madras High 
Court Proceedings , 8th November 1866 
(2) hut those were cases of a Hindu con¬ 
vert to Christianity marrying a Christian 
woman and then relapsing into Hinluism 
and marrying a Hindu woman, an l the 
ratio decidondi was that a convert from 
Hinduism re-acquires his right to be a 
polygamist on ceasing to he a Christian 
rind becomin g a Hindu again. Those 
( 1 ) [T9To] 33 Mad. 371=8 1. C. 572. 
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rulings are not in point in the present 
case, which is one of a Cnristian woman 
(not allege] to he a convert) becoming a 
Mihomedan. The law not allowing a 
plurality of husbands, the respondent's 
second marriage, hiving been contracted 
while her first marriage subsisted, svas 
invalid. 

In Ram Kumari, In the matter of (3) 
anl Jamna Devi v. Mai Raj (4) it has 
been held that a marriage bet ween Hindus 
is net dissolve! by one of the pirties 
thereto embracing Islam, the matrimonial 
bond being regarded by the Hindu Law 
as indissoluble. Those authorities are 
applicable here, the principle being the 
same where the parties to the first 
marriage were Christians. Neither in the 
case of Christians nor in the case of 
Hindus is the marriage dissolved\by the 
apostacy of one of the parties. Mt Ruri 
cannot by renouncing the Christian reli- 
gion cast off the obligations which she 
contracted at the time of her marriage to 
Labhu. We hold therefore that Mt Huri’s 
marriage to Labhu was not dissolved by 
her becoming a Mabomedan, and that by 
marrying Fazl Din she committed an 
offence under S. 494, I. P. C. We accept 
the appeal and convict Mt. Ruri of an 
offence under that section, and sentence 
her to three months’ simple imprisonment. 

R.M /r.K. Appeal accepted . 

(*2) [1866-07] 3 M. II. C. R. App. 7=1 NVeir. 

561. 

(3) [1391] 18 Cil. 26i. 

(4y [1907j 49 P. R. 1907. 
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Broadway, J. 

Jumna and others —Defendants—Ap¬ 
pellants. 

v. 

Sarjit and others— Plaintiffs—Respon¬ 
dents. 

Second Appeal No. 3253 of 1917, De¬ 
cided on 25th October 1918, from decree 
of Dist. Judge, Delhi, D/- 27th August 
1917. 

Civil P. C (1908). O. 22. R. 3—Joint decree 
— Death of one respondent—Failure to bring 
legal representatives of deceased on record— 
Appeal abated in its entirety. 

Cert4ia proprictois of a village obtained a 
decree declaratory of the right of all tbo pro¬ 
prietors to obtain a share in certain land. A 
second appeal was filed in the Chief Court, and 
it appeared that, before the filing of the appeal, 
one of the proprictor-decree-holders had died, 
but o«ing to the default of the appellants, no 
notice of the appeal was served on his represen¬ 
tative*. It was contonded that the appeal ha& 
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abated in ibt entirety, while for the appellant it 
wa> urged that the appeal had abated only with 
respect to the share of deceased decree-holder: 

Held: that the appeal li3d abated in its en¬ 
tirety. inasmuch as even if it were acc?pted, the 
decree which was in favour of the proprietors 
jointly could not stand against only cn° of th*m. 

•[P891C2] 

Khar ah Singh —for Appellant. 

Manohar Lal—ior Respondents. 

Judgment.—The facts of this case, sc 
far a9 it is necessary to detail them for 
the purposes of this appeal, areas follows: 
In the village of Dhakla there is a Pana 
known a9 Pana Ugam in which there are 
four Thullas, namely, Thu!la9 Mughlan, 
Mudhawan, Raghawan and Bhagwan. 
The land in suit, measuring about 8i 
bighas pukhta, was claimed by the pro¬ 
prietors of Thulla9 Mughlan and Madha- 
wan as belonging to the proprietors of 
Pana Ugam, whereas the proprietors of • 
Thullas Raghawan and Bhagwan claimed 
that they alone were entitled to any in¬ 
terest in the said land. The proprietors 
of the Thullas Mughlan and Madhawan 
instituted a suit against the proprietors 
of the other .two Thullas asking for a 
declaration that ’all the proprietors in 
Pana Ugam wore entitled to a share in 
this land. The trial Court granted the 
plaintiffs a decree as prayed, and an ap¬ 
peal by the defendants wa9 rejected by 
the learned District Judg9. The defen¬ 
dants, who are the proprietors in Thullas 
Raghawan and Bhagwan, then preferred 
this second appeal through Sirdar Kharak 
Singh which wa9 admitted by mo on 4th 
January 1918. On 10th June 1918 Sar- 
dar Kharak .Singh filed an application 
under O. 22, R. 4, Civil P. C., in which 
he allegod that one Sheo Narain, one of 
tho respondents, had died some five 
months previously and asked for hi9 sons 
to bo brought on to the record as his re¬ 
presentatives in the appeal. The appli¬ 
cation was granted subject to all just ex. 
coptions and the case came up before me 
on 30th July 1918, on which .date it was 
discovered that notice to the sons of 
Sheo Narain had not issued owing to the 
fact that neither Sardar Kharak Singh 
nor his olient had filed any process-fee. 
An adjournment was granted, but in my 
order adjourning tho case I noted that 
Mr. Manohar Lai for the respondents 
stated that he had been informed that 
Sheo Narain had died some eight months 
before the application was made. 

Mr. Manohar Lai has today filed before 


Mt. Husain Bi Lahore 391 

me a certified copy of thedeath certificate 
of Sheo Narain. the correctness of which 
has not been challenge! by Sardar Kha¬ 
rak Singh. According to tins, Sheo Na¬ 
rain died on 20th October 1917, and his 
death was duly reported on the 2Sth of 
thesame month. It will thus he seen that 
Sheo Narain had diel before this second 
appeal was filel in this Court. On be¬ 
half of the respondents Mr. Manohar Lai 
contended that the appeal abated in i1 3 
entiretv. Sar lar Kharak Singh referred 
me to Gulsherkhan v. Moshuh Ali Khan 
(l) and Piyare Lai v.Chura J/aui (2)and 
contended that the appeal had not abated 
at all or that if it had abated, it hal aba¬ 
ted only as against Sheo Narain and his 
representatives. Neither of the cases 
cited by the learned counsel afford him 
any assistance. It is obvious that the 
decree, so far as Sheo Narain’s represen¬ 
tatives were concerned, mu9t 9tand. 
That decree is to the effect that the pro¬ 
prietors of the whole Pana' Ugam aie en¬ 
titled to tho land in suit and not only 
the proprietors of the defendants appel¬ 
lants’ Thullas. In these circumstances 
even if the appeal were accepted the dec¬ 
ree, so far as Sheo Narains's 90 ns are 
concerned, could not be set aside, and 
therefore I hold that the appeal has aba- 
ted in it9 entirety. Mr. Kharak Singh 
then contended that hi9 olientB did not 
know of tho death of Sheo Narain. It has 
been held more than once that ignorance 
of the death of a respondent or a party 
is no excuse. As to this see Sayad J/ir( 
Nawah v. flardeo (3J oited by Mr. Ma- 
nohar Lai and Hadu v. Laid (4). I there¬ 
fore dismiss this appeal with costs. 

R.M /R.K. Appeal dismised . • 

”'(TTaTi" RTToiTaU. 113=22 1 . 07029, 

(2) 11918) SI P. R. 1913 = 115 I. 0. 50. 

(3) [1911] CO P R. 1911=12 I. O. 671. 

(4) A. 1. R 19U Lab. 123=21 I. 0. 951=41 

P. R. 1915. 
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LeRossignol and Martineau, JJ. 

Mt.Rahmun and others —Defendants— 
Appellants. 

v. 

Mt. HusaiJi Bi and others — Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 2933 of 1914, De¬ 
cided on 9th December 1918, from deoree 
of Dist. Judge, Rawalpindi, D/- 21sb 
October 1914. 

Guardians and Wards Act (8 of 1890). 
Ss. 29, 30 and 31 — Sale by guardian with 
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permission of Court—Want of necessity does 
not invalidate sale, unless Court's permis- 
sion is obtained by fraud. 

A sale, with the permission of the Court, 
effected by a duly certificated guardian of the 
property of his ward, cannot be impeached by 
the ward on the ground that therj was no neces¬ 
sity for it, and, unless the Court’s I ermission 
was obtaiued by fraud, such a sale transfers a 
geed title to the vendee. [P S92 C 1 ] 

Govind Das and Parduman Das —for 
Appellants. 

Nand Lai —for Respondents. 

Judgment. — The plaintiff Husain Bi 
has sued for her share, by the Mahorae- 
dan law, in two houses and some land 
left by her father Karam Bakhsh. The 
first Court gave her a decree, which the 
learned District Judge has upheld. A 
second appeal has been preferred to this 
Court by three of the defendants in re¬ 
gard only to one house, which has been 
designated as house A. 

This house was Hold on 19th August 
1901, after the deaths of Karam Bakhsh 
and his son Alla Bakhsh, by the latter’s 
widow, Ghulam Bi defendant 1, who had 
on 21st July 1900 been appointed by tho 
District Judge to bo guardian of tho per¬ 
sons and property both of her own sons 
and of the plaintiff and Nur Jan, who 
were Allah Bakhsh’s half-sisters. The 
sale was effected for Rs. 1,000 in favour 
of defendant 5, who sold the house on 
6 th September 1901, to defendant 6 and 
the father of defendants 7 and 8, and de¬ 
fendant G sold his share in 1909 to de- 
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Judge spoke of her as being the mother 
of the minors, and said that no one could 
ho a better guardian than the mother. 
The lower appellate Court concludes that 
the District Judge was misled by Ghulam 
Bi wrongly representing herself to be the 
mother of the minors Husain Bi and Nur 
Jan, and that if he had not been misled 
he would not have appointed her to be 
their guardian. The Court has therefore 
held that the order appoiutiDg her as 
guardian and the order sanctioning the 
sale of tho house were obtained by mis¬ 
representation, and that thore was thus 
no valid permission for the sale. On this 
ground it has maintained tho first Court’s 
decree. 

The lower appellate Court has how¬ 
ever overlooked an important document 
on the file of tho guardianship case, 
namely, an application, dated 29th April 
1900, which Ghulam Bi put in on 9th 
June 1900, in which she a9ked that she 
might bo appointed guardian of her eons 
and of her husband's sisters. This shows 
that 9he can have had no intention of 
deceiving the Court. Although it has 
not been explained why she described 
Husain Bi and Nur Jan in her first ap¬ 
plication a3 the daughters of Allah 
Bakhsh, aud not as her sisters in-law, ib 
is very probable that the reason was thab 
they had been living with her and Allah 
Bakhsh and had been treated by them 
as though they were their own daughters. 


fendants 9, 10 and 11. Tho appellants 
in this Court are defendants 8, 9 and 11. 
The plaintiff contests tho validity of the 
sale effected by her guardian Ghulam Bi 
in 1901, on the ground that there was 
no necessity for it. Ghulam Bi had 
obtained tho permission of the District 
Judgo to sell the hpuse on 9th February 
1901, and the first Court found that she 
had the benefit of the minors in view, 
but instead of dismissing the suit in re¬ 
gard to this house it passed a decree for 
tho whole of tho property claimed with¬ 
out giving any reasons for so doing. 

The lower appellate Court finds that 
tho District Judge’s permission for the 
salo was given in consequence of misre¬ 
presentation on tho part of Ghulam Bi. 
In her application of 19th February 1900 
for being appointed guardian of the 
minors Ghulam Bi described the plain¬ 
tiff and Nur Jan as the daughters of Allah 
Bakhsh (her husband) and in the order 
appointing her as guardian the District 


It is at any rate clear from the applica¬ 
tion which she made on 9th June 1900 
that no fraud was committed by her. The 
District Judge had also before him, when 
he appointed Ghulam Bi to bo the guar¬ 
dian of the minors, the written statement 
of the collaterals of Karam Bakhsh in 
which they roferred to Husain Bi and 
Nur Jan as Karam Bakhsh’s daughters. 

Even if what was said by Ghulam Bi 
in her second application and by the col¬ 
laterals in their written statement 
escaped tho notice of the District^ Judgo 
in 1900, and ho was misled by Ghulam 
Bi’s first application and thought thab 
Husain Bi and her sister were Ghulam 
Bi's daughters, this would not affect the 
validity of the appointment of Ghulam 
Bi as guardian. It is to he observed that 
Karam Bakhsh's collaterals had not discri. 
minated between Ghulam Bi schildren and 
the children of Karam Bakhsh, but ob¬ 
jected to Ghulam Bi being appointed guar¬ 
dian of the property of any of them, and 
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ibis doubtful whether if the Judge bad 
known that Husain Bi and Nur Jan were 
nob Ghulam Bi’s daughters but her 
sisters in-law, he would have passed a 
different order. Bub in any case the ap¬ 
pointment of Ghulam Bi as guardian 
would hold good, as S. 48. Act 8 of 
1890 provides that an order made under 
the Act shall he final (subject to any 
order that may be passed by the High 
Court in appeal or revision) and shall not 
be liable to bo contested by suit or 
otherwise. 

Further, the order of 9th February 
.1901, by which Ghulam Bi was given 
|permis9ion to sell the house, was not the 
result of any fraud, and was a valid order, 
jit was held in Jadu Nath Acharjya v. 
Tarak Chandra (l) that a sale by a cer¬ 
tificated guardian of the property of his 
ward with the permission of the Court 
transfers a good title to the vendee unless 
tho Court s permission was obtained by 
fraud, and a similar view was taken in 
'Sikher Chund v. Dulputty Singh (2) and 
by the Privy Council in Gangapershad 
Sahu v. Maharani Bibi (3). The case of 
tho appellants is all the stronger as they 
are not the original purchasers from the 
guardian. Following the authorities 
mentioned above, we bold that the plain¬ 
tiff cannot impeach the sale which was 
effected by her guardian with tho per¬ 
mission of the Court, and that tho claim 
for a share in house A therefore fails. 
Wo accept the appeal and modify tho 
decree so far as to dismiss the claim for 
a share in house A, the decree for tho 
rest of the property in suit being main¬ 
tained. Tho plaintiff will pay tho ap- 
pellants 9 co9ts throughout. 


R.M./r.x. 


Appeal accepted. 


(1) I R - 1914Cal. 319=25 I.C.810 ~ 

(2) [18801 6 Cal. 8G9. 

l8) Wp.O .) 0a, ‘ 379 = 12 I -A.47= 4S .r. 
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Scott-Smith and Martineau, JJ. 
Lachhman Das Defendant—Appel- 


°^ ers Plaintif] 

and Defendants-Respondanta. 

Second Appea 1 No. 391 of 1916, Dt 
oided on 6th Auguat 1918, from decree c 

Diet. Judge, Gujranwala, D/- 10th Janu 
ary 


Specific Relief Act (1 of 1877), S. 22—Delay 

in bringing suit disentitles one to use of dis- 

cretion under S. 22. 

Where a person allows a period of more than 
tbre-o years to elapse from the failure of the defen¬ 
dant to complete a contract of sale before bring¬ 
ing a suit for specific performance of the contract,, 
the inordinate delay, apart from any other act of 
the plaintiff which would ainouut to a waiver of 
his right to sue for specific performance, is suffi¬ 
cient to dheutitlc him to any relief, and the case 
is not one in which the discretion given by S. 22 
should bo exercised in favour of the plaintiff. 

[P 335 C 1] 

Mttl Chand and Ram Bhaj Datta —for 
Appellant. 

Shco Narain and Sewa Bam Singh — 
for Respondents. 

Judgment.—In the case out of which 
the present appeal arises plaintiffs Kharak 
Singh and others, respondents, sued Khu- 
shal Chand and others, vendors, and 
Lachhman Das, vendee, for specific per¬ 
formance of the contract to sell a certain 
land to them for a sum of R 9 . 4,100. Tho 
lower appellate Court having reversed 
the order of the first Court and having 
deoreed the claim, Lachhman Das has- 
filed a second appeal in this Court and 
there is a cross-appeal by the plaintiffs 
for reduction of tho price to be paid by 
them. Tho facts are clearly given in tho 
judgment of the lower Court and briefly 
are as follows : Upon an application 
made to the Deputy Commissioner sanc¬ 
tion was given by him on 11th August 
1911, in accordance with S. 3, Punjab 
Alienation of Laud Act, for sale of tho 
land in dispute to the plaintiffs for a sum 
^ 9 * .L100. Subsequently a second 
application was made to tho Deputy 
Commissioner to ‘ sanction the sale in 
favour of Lachhman Das, who was offer¬ 
ing Rs 5,000, i. e. Rs. 900 more than tho 
plaintiffs. On 15th September 1911 tho 
Deputy Commissioner, in spite of the pro¬ 
test of the plaintiffs’ agent who was pro. 
sonfc, gave sanction for the sale in favour 
of Laohhman Das in lieu of Rs, 6,000. 
He did not, however, pass any order 
cancelling the previous sanction to tho 
sale in favour of the plaintiffs. On 30th 
Ootober 1911 the sale was duly effected 
in favour of Lachhman Das and out of tho 
consideration a sum of Rs. 331 was ad. 
mittedly paid to Kharak Singh in liqui¬ 
dation of a simple money debt owed to 
him by the vendors. It is admitted that 
the plaintiffs financed a suit for pre-emp¬ 
tion of the land by one Dit with the in¬ 
tention of getting the land from him if 
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ho succeeded in his claim. Dit’s claim, 
however, was dismissed. 

It is also admitted that plaintiffs fin¬ 
anced the suit of Munshi, son of llira, 
ven lor. for a declaration that the sale 
should not affect his reversionary rights. 
This suit has also been dismissed and a 
second appeal from the order is pen ling 
in this Court—Civil Appeal No. 1612 of 
1914. The first Court, while finding 
other issues in favour of the pliintilTs, 
dismissed their suit on the ground that 
the sanction given by the Deputy Com- 
missioner to the sale in favour of Lichh- 
man Das cancelled the sanction previously 
given by that officer to the sale in favour 
of the plaintiffs. The lower appellate 
Court on the other hand held that the 
original sanction was still in form and 
had not been cancelled, and further that 
plaintiffs were not estopped from bring- 
ing the present suit and that there was 
no reason why specific performanceshould 
not he decreed in their favour and it, 
therefore decreed the plaintiffs’ claim. 
The first point urged hy Mr. Mul Chand 
on behalf of fjachhman Das, appellant, was 
that the original sanction dated 11th 
August 1911 had been impliedly cancelled 
by the grant of sanction for the sale in 
favour of bis client on 15th September 
1911. We agree with Mr. Mul Chand 
that if the Deputy Commissioner had 
cancelled the sanction it would not have 
hoeu open to us to question the correct¬ 
ness of his order, but we are quite clear 
that he did not cancel the sanction and 
that that sanction remained in force even 
after 15th September 1911, when the 
proposed sale in favour of Lachhman Das 
was sanctioned. 

The next point urged was that the 
plaintiffs were estoppel by their conduct 
in receiving payment of their debt of 
Rs. 331 from Lachhman Das on 27th 
February 1912. Now it is in evidenco 
that Kharak Singh at the time of receiv¬ 
ing the money told Lachhman Das that 
he^ intended to bring civil and criminal 
suits against him. Wo do not see how ho 
could very well refuse to accept payment 
of his debt. The money had been left by 
the vendors with the vendee for payment 
to him and if he had refused to receive 
the money from him, the latter could 
very easily have returned it to the vendor 
who could then have offered the money 
and Kharak Singh could not have refused 
to accept the payment. It is, howevor, 
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urged that the long delay on the part of 
the plaintiffs in bringing the present suit, 
which was instituted nearly three year 9 
after the 9ale to Lnchhman Das, shows 
that they acquiesced and waived their 
right to bring a suit for specific perform¬ 
ance It is also urged that in any case 
such delay disentitles tho plaintiffs from 
claiming specific performance of their 
contract. Nawab Pegam v. Creet (l) is 
referred to by Mr. Mul Chand, in which 
it was held that great delay on the part 
of the plaintiff in applying to the Court 
for specific performance of a contract of 
which ho claims the benefit is of itself a 
sufficient reason for the Court in the exer¬ 
cise of its discretion to refuse relief. In 
Peer Mahomed v. Mahomed Erahim (2) 
a dictum of the Privy Council upon the 
doctrine of lache9 in Courts of equity 
cited with approval in the case of Erlan- 
ger v. New Sombrero Phosphate Company 
(3) is referred to, in which Lord Penzance 
observes: 

"That deity has two aspects, it may lead to a 
change in the thing sold or it may imply acquies¬ 
cence so as to bar a plaintiff's right—aud it is 
essential 'to keep these two aspects of it separate 
and distinct when tho consequences of delay como 
to bo considered in connexion with tho circum¬ 
stances of an individual case'. ” 

The point then in the present case is 
whether the delay on the part of the 
plaintiff in bringing the present suit justi¬ 
fies an inference of acquiescence or con¬ 
sent to the salo already effected in favour 
of Lachhman Da9. Mr. Sheo Narain on 
behalf of the respondents says that they 
have satisfactorily explained fchedelav in 
suing. Their explanation is that they did 
not know that they could legally enforce 
an oral contract to soli and that it was 
only when advised by a pleader that they 
could enforce it that they brought the 
present suit. In our opinion this expla. 
nation is not a satisfactory one. Tho 
plaintiffs may indeed have thought that 
they could not enforce the agreement to 
sell to them, in view of tho fact that the 
Deputy Commissioner had subsequently 
sanctioned the proposed sale in favour of 
Lachhman Das, hut whatever they 
actually did think they must be presumed 
to have known the law. At any rate 
they could easily hive found it out by 
taking legal advice. The facts that they, 
accepted payment of th eir debt four 

(1) [1005] 27 All 079. 

(2) 11905) 29 B)in. 234. 

(3) [1873] 3 A. C. 1218. 
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moDthg after the sale to Lachhinan Das. 
that they previously financed two other 
suits against Lachhman Das with the 
object of getting the land from him or of 
causing him trouble, and that it was only 
after this and nearly three years after the 
original sale that they brought the pre¬ 
sent suit, warrant in our opinion the in¬ 
ference that they waivei their claim to 
sue for specific performance. If they did 
not and merely daliyel to bring the pre¬ 
sent suit from some other motives, then 
wo are of opinion that such an inordinate 
delay is sufficient to disentitle them to 
the relief claimed. After all the jurisdic¬ 
tion to decree specific performance is 
under S. 22, Specific Relief ^ct, discre¬ 
tionary, and we do not think that this is a 
case in which the discretion of the Court 
should be exercised in favour of the 
plaintiffs. 

We therefore accept the appeal of 
Lachhman Das, and setting aside the order 
of the lower appellate Court dismi99 the 
plaintiffs' suit but under all the circum¬ 
stances of the case we leave the parties 
to boar their own costs in all the Courts. 
The plaintiffs’ cross appeal is aho dis¬ 
missed, the costs being on the parties. 

R.M./R.K. Appeal accepted . 
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Scoxt-Smith and Martineau. JJ. 

Rajada and another —Plaintiffs—Ap- 
pollants. 


v. 

Ghulla and others —Defendants—Res 
pondents. 

Second Appeal No. 2926 of 1914 
Decided on 6th August 1918, from decree 

1914^^* ^ ut ^ e * Lahore, D/- 31st Augusl 

* Civil P C. (1908), O. 23, R. 1—Suit or 
behalf of minor—Withdrawal of, when per 
miMible explained — Court should guorc 
minor's interests—Minor. 

Courts bliould be very jealous of tbo interests o: 
minora and should not allow a suit or part cf p 
suit instituted on a minor's behalf to bo with 
drawn without being satisfied that it is for hit 
benefit. 

Plaintiffs sued for a declaration that tho salo ol 

A^ l , afIeCt their reversionary 
rights. Tho plaintiffs had in thoir minority sued 

“ °, thor9 for the 8amo re,ie: 
asking in tho alternative for pre-emption of th< 

land sold: subsequently there had beoo ar 

° f th ,°t pU J nt by wbich tbo 0th01 
plain tiffs alone claimed pro-omptioo, it boln* 

stated that tho minor plaintiffs had no raonoN 

with which to pro-empt. Later on an applicatioc 

was presented by all the plaintiffs for permiseior 

to withdraw tho prayor for declaration. The 


Court did not give its permission, nor did it 
consider whether the withdrawal was for the 
benefit of the minors. The ca c o proceeded and 
eventually a decree for pre-emption was passed 
in favour of the adult plaintiffs but bv mistake 
the names of all were cutered in the decree: 

Held: that inasmuch ns uo reason was given 
by the next friend for withdrawing the suit on 
behalf of tho minors, nor was the Court asked 
to allow the plaiutiff to withdraw from part of 
the suit with liberty to institute a fresh suit in 
respect of the subject-matter of such part, nor 
was the interest of the minors considered; tho 
minors were entitled to bring a separate suit for 
the relief which was abandoned in the previous 
suit. IP 396 C 2) 

Durga Das —for Appellants. 

Mathra Das —for Respondents. 
Judgment.—In order to understand 
the facts of the present case the follow¬ 
ing pedigree table will be found useful: 

AZMAI*. 


Fatta, Natha. 

I_ 

l •! 

Bakhsha, Jamala, 


Bela, Wabga, 

Rajada (Plaintiff). Sajada (Plaintiff). 

On 2nd June 1908 Mt. Manna, Bela 
and Wahga sold 800 kanals of land 
to Ghulla, defendant-respondent, for 
Rs. 6.000. On 25th May 1909 a suit 
was brought by Bakhsha and Jamala, 
adult9, and Rajada and Sajada, minors, 
through Bakhsha, their next friend, for 
a declaration that the 9alo would not 
affect their reversiouary rights; and in 
the alternative they asked for pre¬ 
emption of the land sold. In November 
1909 there was an amendment of the 
plaint by which Bakhsha and Jamala 
alone claimed pre-emption, it being stated 
that the minor plaintiffs had no money 
with which they could pre empt. Sub¬ 
sequently on 20th March 1911, an applica¬ 
tion was presented by the plaintiffs for 
permission to withdraw the prayer for 
declaration. No reason however was 
given for this application. It came up 
before the Court on 6th May 1911; but 
as the plaintiffs were not present in 
person, tho hearing was adjourned until 
8th May. On that date Jamal Din stated 
that he did not wish for a declaratory 
decree hut only for pre eruption. Bakhsha, 
plaintiff,-stated: "I relinquish the olaim 
to a declaratory deoree for myself and 
for the minors." The Court did nob give 


Rana= 
Mt. Manna. 


390 Lahore 


Rajada v. Ghulla 


1919 


its permission for the withdrawal of this 
part of the claim, nor did it purport to 
consider whether the withdrawal was 
for the benefit of the minors; it recorded 
an order to the effect that costs would he 
considered at the time of tlie final order. 
The case was then proceeded with and 
eventually a decree was given for pre¬ 
emption of the land in favour of Jamala 
and Rajada; hut in the decree by mistake 
the names of all the four plaintiffs wer6 
entered. Jamala and Rajada appealed 
for reduction of the price as fixed by the 
Court. But eventually their suit was 
dismissed on the ground that they had 
not paid the sum ordered within the time 
fixed by the Court. Rajada and Sajada 
have now brought the present suit for a 
declaration to have the same alienation 
of land declared invalid as against them. 

The Courts below have dismissed the 
suit on the ground that the plaintiffs 
were hound by the withdrawal of part of 
the previous suit on 8th May 1911, and 
the plaintiffs have thereupon filed a 
second appeal in this Court. It is con¬ 
tended on their behalf that the with¬ 
drawal does not hind them, mainly 
because it was without the leave of the 
Court, which did not consider whether 
it was in the interests of the minors. 
In the plaint in the present suit the 
previous suit was altogether ignored, no 
mention whatever being made of it. 
The defendant Ghulla however in his 
pleas referred to the previous suit; but 
plaintiffs were not called upon to put in 
any replication to his plea3; nor were 
they or their counsel orally examined in 
respect of them. If they had been, it is 
possible that fraud or negligence on the 
part of the next frieod of the minors 
might have been specifically pleaded by 
them. Counsel for the appellants does 
not now urge that there was any fraud 
on the part of the next friend, hut he 
urges that there was gros3 negligence, 
and he cites Doraswami Pillai v. 
Thungasami Pillai 0) and Ham Samp 
Lai v. Shah Latafat Hosjein (2) as 
authorities for the proposition that in 
the circumstances the plaintiffs are not 
bound by the withdrawal of the previous 
suit. In the Doraswami Pillai v. Thun¬ 
gasami Pillai's case (l), where a suit, 
which was being conducted on behalf of 
a minor, was withdrawn without leave 

■”[rni904T27 Mad. 877. 

(2) [1902] 29 Cal. 735. 


being asked for or given to bring anothe 
suit, the order passed on the petition for 
withdrawal was set aside by the High 
Court on revision on the ground that it 
was prejudicial to the interests of the 
minor. The case of Ham Sarup Lai v. 
Shah Latafat Hossein (2) was one where 
the next friend of a minor plaintiff with¬ 
drew from the suit and it was held that 
it was open to the minor through another 
next friend to have the suit re-opened 
on review, on the ground that the former 
next friend, though guilty of no fraudu¬ 
lent conduct, was grossly negligent of the 
minor’s interests in withdrawing from 
the suit. At p. 737 of the report the 
following passage occurs: 

‘'Against such conduct as his, a minor is en¬ 
titled to invoko the assistance of a Court of 
equity either by an application for review of 
judgment or by separate suit. As remarked by 
Lord Hardwick in Gregory v. Molesworth (3), 
the infant has such a remedy when eitbor gross 
laches or fraud and collusion appear in the next 
friend.” 


This case may not strictly come with¬ 
in the terms of S. 462, Civil P. C., 
because it is not proved that the defen¬ 
dants entered into any agreement or 
compromise with the next friend of the 
infant, hut it is within the scope of the 
general principle enunciated in Story’s 
Equity Jurisprudence, S. 1353: 

"In all cases where an infant is a ward of 
Court, no act can bo done affecting the person, 
or property, or state of the minor, unless under 
the express or implied direction of the Court 
itself.”* 

The present case is very similar to the 
one referred to above. No reason was 
given by the next friend for withdrawing 
the suit, nor was the Court asked toi 
allow the plaintiff to withdraw from 
part of the suit with liberty to institute 
a fresli suit in respect of tho suhjeofc- 
matter of such part, nor doe3 the Court 
appear to have considered whether the 
withdrawal was in the interests of the 
minors or not. Under such circumstances, 
we consider that the minors can bring a 
separate suit for the relief winch was 
abandoned in the previous suit. A Court 
should bo very jealous of the interests 
of minors and should not allow a suitor 
part of a suit instituted on their behalf 
to be withdrawn without bomS satisfied 
that it is for their benefit. \\e accor¬ 
dingly accept the appeal and setting 
aside tli 3 orders of the lowor Courts 
remand the case to the Court of fi rst in - 

(3) [1717] 8 Atk. 026=20 E. R. 1160. 
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8 tance for trial on the merits. Stamps 
in this and in the lower appellate Courts 
will he xefunded and other costs will be 
costs in the case. 

R.M./R.K. Case remanded . 

A. I. R. 1919 Lahore 397 

Broadway and Abdul Raoof, JJ. 

Nanak Gir —Defendant— Appellant. 

v. 

Mt. Kishen Kaur and others — Plain¬ 
tiffs—Respondents. 

Second Appeal No. 2397 of 1915, De¬ 
cided on 10th May 1919, from decree of 
Disk. Judge, Ludhiana, D/- 19th July 
1915. 

Hindu Law— Succession—Sister can suc¬ 
ceed as bandhu especially as against stranger. 

Under the Hindu law a sister can come in as 
a bandhu 20 All. 301; and 14 Math 149, Fall. 

The decision of the question however depends 
upon special circumstances of each case and on 
the consideration of tho respective relationships 
of the parties. As against an utter strAnger’a 
sister of tho deceased has undoubtedly a pre¬ 
ferential right of succession. [P 308 0 1] 

N. 0. Mehra —for Appellant. 

Jagan Nath —for Respondents. 

Judgment—The facts giving rise to 
this suit out of which this appeal has 
arisen are the following: Nihal. Gir, a 
Subedar in the army, aoquired the pro¬ 
perty in suit and was in possession of it 
till his death in 1897. He left on his 
death two widows Jai Dai and Naraini. 
After him his widow Jai Dai and his son 
Harnara Gir, suooeeded to the property 
Harnam Gir died in 1905 leaving a widow 
Mt. Khemi, two sons Bishen Gir and 
Kishen Gir and three daughters Mt. 
Kishen Kaur, Mt. Bishen Knur and Mt. 
Santi. His sharo was inherited by his 
two sons Kishen Gir and Bishen Gir. 
Ihe latter having died in 1907 was 
succeeded by his surviving brother. 
Mt Jai Dai having died in 1908 
Jushen Gir succeeded to her share 
also. Kishen Gir having died, the names 
of his grandmother Mt. Narain and her 
nephew (sister s son Nanak Gir) were 
entered in the revonue papers as his 
successors. Thereupon Mt. Khemi. the 
■widow of Harpam Gir. and one Kauhva 
Gir a nephew of Nihal Gir, instituted ' a 
suit against Mt. Naraini and Nanak Gir 

il tb T eB81 ° D of tbe P r °P°rty in dis¬ 
pute. The case eventually oame up in 

appeal before the Chief Court. Durina 

the pendency of tho appeal in the Chief 

Court Mt. Naraini having died, the ap¬ 
peal was prosaouted by Nanak Gir alone 


as the sole surviving appellant. It was 
contended on bis behalf that assuming 
that ho bad no title to tbe land in dis¬ 
pute Kanhya Gir, respondent, had no 
right of succession in the presence of the 
daughters of Harnam Gir as the land was 
the self-acquired property of Nihal Gir. 
It may be noted here that Mt. Khemi, 
having contracted a second marriage, had 
been held by the Divisional Judge to have 
forfeited her life-estate as tho mother of 
Kishen Gir. The dispute in the appeal 
was therefore between Nanak Gir on 
the one hand and Kanhya Gir on the 
other. It was admitted by the Counsel 
of Kanhya Gir at tho hearing of the ap¬ 
peal before the Chief Court that the 
daughters of Harnam Gir had a right to 
succeed to the property in preference to 
his client. The learned Judges accor¬ 
dingly allowed the appeal on the ground 
that in the presence of tho daughters of 
Harnam Gir, Kanhya Gir had no right 
to sue for the ejectment of Nanak Gir. 
The appeal was accordingly allowed and 
tho suit was dismissed. 

The present suit has now been in¬ 
stituted by the throe minor daughters of 
Harnam Gir for tho possession of tho 
property in dispute, on the ground that 
under the law they are entitled to succeed 
to the property left by their brother 
Kishon Gir who has left no issue. Tho 
suit was contested by Nanak Gir, defen¬ 
dant, on the ground that ho being the 
chela of Nihal Gir, who was a sunyasi, 
had a preferential right to succeed and 
that tho plaintiffs as thesi9ters of Kishen 
Gir had no superior right of succession. 
Both tho Courts below have held as a 
fact that Nanak Gir has failed to prove 
that he was a chela of Nihal Gir. They 
have held that the plaintiffs are entitled 
to suoceed to the property left by Kishen 
Gir and have given a decree in favour of 
the plaintiffs for tho possession of the 
property in dispute. Nanak Gir has come 
up in second appeal to this Coart and 
14 grounds of appeal have been taken in 
the memorandum of appeal on his be¬ 
half. Most of tho pleas taken either 
challenge findings of faofc or raise irrele¬ 
vant questions. The only relevant ques¬ 
tion that has been urgod before us and 
which we are called upon to decide, is 
whether under the oiroumstanoes of this 
case the plaintiffs are entitled to oorae in 
as the heirs of their brother Kishen Gir 
uhe last owner. Having regard to the 
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rulings in Multani Chand v. Lola Mai 

(1) , liagliunalh Kuari v. Munnan Misr 

(2) . Man v. Chnniamal (:^) and Nallan na 
v. Portnoi (4) referred to by the Court of 
first instnuee in its judgment, there can 
be no doubt that s.sters can come in as 
Bandbus under the Hindu Law. The 
decision of the question will however 
depend upon the special circumstances of 
each case and on the consideration of the 
respective relationship of the contending 
parties. In t his case however there i9 
no difficulty in deciding the question, as 
the defendant Nanak Gir is admittedly 
an utter stranger and has do right tc 
[compete with the plaintiffs. He has 
failed to prove that he was a chela of 
Nihal Oir. In this view the decisions 
of the Courts below are correct and the 
appeal must fail. We accordingly dis¬ 
miss it with costs. 

R M./r K. • Appeal dismissed. 

(1) [18*9] 1F0 P. R 1880. 

(2) U8?8] 50 All. 191. 

(3) 118851 H Mad. 137. 

(4) [1801] 14 Mad. 140. 
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Scott-Smith. J. 

Bikhi Kesh and another —Plaintiffs 
Appellants. 


v. 

Jwala Sahai and others —Defendants 

— Restcndtnts. 

Second Appeal No. 2008 of 1917, De¬ 
cided on 13th January 1919, from decree 
of Dist. Judge, Lahore, D/- 10th April 
1917 

Transfer of Property Act (4 of 1882), 
Ss 63 nnd 72 — Improvement enhancing value 

— Cost not making redemption more difficult 

— Mortgagee it entitled to auch coiti. 

Where a mortgagee inpo-ses^oD expends money 

on permanent work's on the pre-perty which 
enhance the value thereof, and the cost of such 
works does not make it difficult to redeem the 
property, be is entitled to be rcpe.d 
turo on redemption. l “ , " J 

Brij Lai, Tele Chand and Moti Lai— 

for Appellant*. 

C. Devan Pelman and Daulat Dam 


for Respondents. 

Judgment—Tho facts of the case out 
of which the present appeal arises are 
fully stated in the judgments of the 
lower Courts and need not be repeated 
here. The only point upon which the 
plaintiffs' second appeal to this Court 
was admitted was whether the mort¬ 
gagees in possession were entitled to 
comi ensation for improvements made by 


them on the mortgaged property without 
the consent of the mortgagor. Tho 
lower Courts have held that the defen¬ 
dants are entitled to Rs 190 on account 
of annual repairs and Rs. 324 on account 
of additions to the mortgaged property. 
The lower appellate Court in discussing 
the point says : 

“It has to be remembered in connexion with 
the additions that Pandit Janardhun was not 
merely mortgagee, but part owner, and entitled 
to add.'* 


These remarks appear to have been 
made under a misunderstanding of tho 
facts. The original mortgage was made 
on 3rd November 1883 and an additional 
mortgage was made on 15th April 1884, 
The mortgagee rights were transferred to 
Mt. Jawandi, wife of Pandit JanardhaD, 
on 3rd June 1892. Sarb Sukh, tho father 
of Janardhan and the grandfather of the 
plaintiffs, died in 1892. It is found that 
the additions to the property were made 
in the years.1865-87 at which time Pandit 
Janardhan was not a part owner. The 


additions were therefore made by him 
and his wife in thecapacity of mortgagee 
aDd not that of part owner. 

Bakhshi Tek Chand on behalf of the 
plaintiffs relies upon Sher Singh v. 
Nihalu (l). Bupan Singh v Champa Lai 
(2) and S. 72, T. P. Act. In Slier Singh 
v. Nihalu (l) it was held that upon the 
facts proved the mortgagees were not 
entitled to claim compensation for the 
alleged improvements which, though they 
might bring in a profit, had unnecessarily 
diverted the land from its original uses, 
without the consent of the mortgagor 
and for tho benefit of tho mortgagee 
while in possession. In that case the 
improvement made was that a plantain 
garden had been planted on agricultural 
land and the mortgaged property had 
therefore heon diverted from its'original 
use and undergone a complete change. It 
was accordingly held that the expen¬ 
diture, whether it brought a profit or not, 
could not be said to have been a reason¬ 
able one. In my opinion that case is 
clearlv distinguishable from the present 
one. In Bupan Singh v Champa Lai 
(2) it was held that the mortgagees 
claim could not ho allowed except in fo 
far as it fell within the terms of S. 72, 
T. P. Act. The decision in that case 
was based entirely upon the section in 

(17 [1896 67 P. R. 1896. 

(2) A. I. R. 1015 All. 99=26 I. 0. 521—37 All. 

81. 
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onestion, and the Transfer of Property 
Act is not in force in the Punjihand 
I am therefore net bcund to follow it. 

Mr. Pet man on behalf of the respon¬ 
dents relies upon Prah Dial Shah v. 
Bhai S away a Singh (3) and the English 
case of Shepard v. Jones (4), in which 
it was held that if a mortgagee in posses¬ 
sion has reasonably expended money in 
permanent works on the property, he is 
entitle I, on prima facie evidence to that 
effect, to au inquiry whether the outlay 
has increased the value of the ‘property, 
and if it has done so, he is entitled to 
bo repaid his expenditure 60 far as it 
has increased such value. And in such 
CR96 it is immaterial whether the raort- 
gagor had notice of the expenditure. 
Notice to the mortgagor is only material 
when the expenditure i9 unreasonable, for 


the purpose of showing that he acquiesced 
in it. This case was discussed and the 
decision therein was followed in Prab Dial 
Shah v. Bhai Sawaya Singh (3), where¬ 
in it was held that upon a consideration 
of all the circuojstances the defendants 
were entitled to the whole of the money 
spent by them upon permanent improve¬ 
ments to the mortgaged property, the 
value of • whioh had increased at least 
to the extent of the sum expended. At 
p. 303 (P. R. 1893) of the Report the 
following passage occurs : 

"This is a caso In which It would bo clearly 
inequitable upon general principles of to 

allow tbo plaintiff the benefit of the defendants’ 
outlay without making him recoup tbe defen¬ 
dants for a* least tbeir actual expenditure, 

whirh* / AS . th,6do f ^t appear to be a caso in 
which there .. any danger, if DO raoro thftn thp 

actual sum spent is allowed, of tbo plaintiff 

being improved out of bis estate'." 

.Nowin applying the above remarks to 
the facts of the present case, it is neces 
sary to see what are the additions which 

S! r# n??n t0 th ° mortga 8 ed Property. 
4 5 0 wus spent on completion and 

setting right certain portions of the 

da°Un e: J 8 ; 205 ' 9 -®^ spent upon a 
dalan which was added over the fi r «fc' 

floor ; and Rs 67-16 was spent on 

'°° , ' ng . a tawe la Now items 1 and 3 

tSfe amt h . a . V ? been necessary expendi- 

that' ** ftr8Ued by Mr - p etman 

that the sooond was certainly not un 

ZT of th?V h ** baa im P-ved the 

tsru s 

(4) [1882J 21 Ch. D. 469. 


people can slepp in the hot weather is 
almost a necessity and certainly very 
greatly enhances the value of the pro¬ 
perty. 1 agree with counsel that none of 
the additions can he said to he unreason¬ 
able within the meaning of the autho¬ 
rities relied upon by him. It is also 
admitted that the plaintiffs are persons 
of means, who can easily afford to pay 
their shire of the costs of the improve¬ 
ments. It is not alleged, and it is quite 
clear, that the cost of improvements has 
not made it difficult for them to redeem 
the property. I am therefore of opinion 
that the plaintiffs must pay their share 
of the costs of these improvements as 
well as costs of the annual repairs which 
were effected by the mortgagees. 

The appeal accordingly fails and is 
dismissed with costs. 

R m./r.k. Appeal dismissed. 
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Sdadi Lal J. 

Muhammad Din — Convict — Pofci 
fciouer. 


»• 

Emperor — Complainant — Opposite 
Party. 

Criminal Pefcn. No. 772 of 1918, De¬ 
cided on 2dth November 1918, from 
order of Dist Magistrate, Siaikot. D/. 
10th May 1918. 

Crirndn.! p . C ( 1 898J. s «.42 3 (I) (4) ,„d 

.‘.7J.. er r«‘ or,n « properly to per.on 
entitled thereto i, not consequential or i„. 
cidental order—Appellate Court i» not en- 
titled to pan such order. 

An order under S. 522, Criminal P. C , direct- 
lug the restoration of immovable property to tho 
persm entitled tberoio. cannot be regarded as a 
consequential or incidcnial order within th* 
purview of S. 42) (l), Cl. 14) of tho Code. 

An appellate Court is not competent to mako 
an order under S. 522, Criminal P. C., directing 
the rcRtorati. n of immovable property to tho 
person ontitlod thereto, where tho trial Court has 
for some reason or othor refrained from taking 
action under the aforesaid seotion: 39 Cal in*iO 
Foil; 5!0 /. C. 169; 27 AU. 416. DUt. *°’ 

- _ _ IP 399 C 2. P 400 0 11 

Zn/rulla Khan—tor Petitioner. 

Ganpat flat—for the Crown. 

Judgment. —The aolequestionfer oon 
federation is whether the uppellate Court 
was competent to make an order under 
S. 622. Criminal P. 0, directing the res 
toration of the possession of immovable 
property to the person entitled thereto 
when the trial Court had for some reason 
or other refrained from taking action 
under the aforesaid seotion. Now 
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<1 

High Court in Bhagbat Shaha v. 
Siddigue Ostagar (l) answers that ques¬ 
tion in the negative, and no authority 
has been cited on the other side which 
lays down that an appellate Court can 
pass an order of that character. The 
learned Judges <cf the Calcutta High 
Court hold that such an order cannot be 
regarded as a consequential or incidental 
order within the purview of S. 423 (l), 
Cl. (4), Criminal P. C. ( and this view is 
in their opinion supported -by the fact 
that the legislature considered it neces¬ 
sary to enact a special section in order 
to confer the necessary authority upon a 
criminal Court so that it may exercise 
the power of restoring possession. 

The matter is not entirely free from 
doubt, but I am not prepared to dissent 
from the view taken by the Calcutta 
Court. The judgement in Ujir Sheikh v. 
Syed Ali Sheikh (2), relied upon by Mr. 
Ganpat Rai, lay9 down that an appellate 
Court can set aside an order made by the 
Court of first instance under S. 522; but 
this judgment has obviously no bearing 
upon the question before me. The same 
remarks apply to the judgment of the 
Allahabad High Conrt in Manki v.Bhog- 
wanti (3). Accordingly I accept the ap¬ 
plication for revision so far as to quash 
the order of the District Magistrate 
directing the restoration of the posses¬ 
sion of the property. In all other 
matters the application for revision is 
rejected. 

R.M /r.K. Petition partly accepted. 

(II [1912] 8:» Cal. 1050=16 T. 0. 176. 

(2) [1915) 30 I C. 159. 

(8) 11905) 27 All. 415. 
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Scott-Smith, J. 

Kartar Singh —Plaintiff—Appellant. 

v. 

Indar Singh — Defendant — Respon¬ 
dent. 

Second Appeal No. 2494 of 1917, De¬ 
cided on 18th June 1918, from decree of 
Addl. Dist. Judge, Hoshiarpur, D/- 25th 

June 1917. , _ _ 

(a) Registration Act (16 of 1908), S. 17 
Compromise of suit relating to property not 
subject matter must be registered. 

So far as a compromise relates to property 
extraneous to the euit, it requires registration 
and if unregistered, is inadmissible in evidence. 

[P 402 C 1] 


. a compromise, in 

it relates to property extraneous to 
without jurisdiction and is 


1919 

(b) Civil P. c. (1908), O. 23, R. 3-Compro. 
binding 8 ‘° n °" i* not 

A decree based on a comnrnmlco » n so f ar ag 

the suit, is 
inoperative. 

[P 402 C 1, 2] 

Teh Chand —for Appellant. 

Sheo Narain —for Respondent. 

Judgment —The facts of the case ou* 
of which the present appeal arises are 
sufficiently given in the judgments of the 
lower Courts and need not be recapitu¬ 
lated at length. Briefly, Kartar Singh, 
plaintiff-appellant, as adopted son of Jas- 
want Singh, claimed a one-fourth 9 haro 
in a certain house called pohara from 
Indar Singh, defendant, a cousin of Jas- 
want Singh. In -1906 there was a dispute 
as to the 9tatus of Sundar Singh, pichhlag 
of Amar Siugh : see pedigree table set 
forth in the judgment of the trial Court. 
Amar Singh had made a will in favour of 
Sundar Singh, and Indar Singh sued for 
a declaration that Sundar SiDgh was not 
the real son of Amar Singli and that on 
the death of the latter's widows the pro¬ 
perty left by him would go to the rever¬ 
sioners. Jaswant Singh was impleaded 
as a pro forma defendant, he being stated 
to be an heir who had not joined plaintiff 
in suing. A list of Amar Singh's pro¬ 
perty was attached to the plaint and 
included a one-fourth share of the pohara 
in dispute. That case was compromised 
on 28th November 1906. In accordance 
with the compromise most of the pro¬ 
perty left by Amar Singh was divided 
half and half between Indar Singh and 
Sundar Singh, but it was stipulated in 
regard to this pohara that the plaintiff 
Indar Singh would take the whole of it. 
It was further stated in the compromise 
that Indar Singh, Sundar Singh and Jas¬ 
want Singh agreed to it, and Jaswant 
Singh signed the compromise in token of 
his agreement. A deoree was passed in 
accordance with the compromise, the 
whole of the pohara and not merely the 
one-fourth share claimed being entered 
therein. The lower Courts have dis^ 
missel the plaintiff’s suit, on the ground 
that under that compromise Jaswant 
Singh gave up all his rights in the pohara 
in dispute. The lower appellate Court 
has held that the compromise, being a 
petition addressed to the Court informing 
it that the parties had compromised their 
dispute upon certain terms, did not re¬ 
quire registration. It relied upon Prabh 
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Dyal v. Gurmttkh (1) and Khairulnisa v. 
Bahadur Ali (2). 

The plaiatiff has filed a second appeal 
to this Court and two points are raised 
on his behalf: 

(l) That the compromise of 1906 has 
been wrongly interpreted and that it 
really only intended to refer to the one- 
fonrth share of the pohara which at that 
time was in dispute and (2) that if the 
compromise related to the whole of the 
pohara, it related to property extraneous 
to the suit, and that so far as it related 
to such property, it required to be regis¬ 
tered and not having been registered, can¬ 
not be received in evidence. 

It was also contended that the decree, 
so far as it related to any property which 
was not the subject of that suit, was 
without jnrisdiction and inoperative. 
Firstly, in regard to the interpretation of 
the compromise. Lengthy arguments have 
been addressed to mo upon this point, 
but it can, in my opjnion, be settled in a 
few words without any difficulty. It is 
true that at that time it was only Amar 
Singh’s share of the pohara that was in 
dispute, namely, one-fourth ; but it does 
not follow from this that Indar Singh 
did not stipulate as a consideration for 
agreeing to the compromise that he would 
keep the whole of the pohara. The words 
entered in the compromise are clear in 
themselves and I do nst see why we 
should reject the obvious meaning of 
them and suppose that the parties inten¬ 
ded something else. I agree with the 
lower Courts that the intention of the 
parties at that tims was that Indar Singh 
should take the whole of the pohara and 
not merely a one-fourth share which was 
then m depute Upon the second point 
the first case referred to is the decision 

Tati ‘I 7 iD Pranal Anni v. 

Lakshnu Aani (3) I n that case a razi- 
nama was filed in Court and a deoree was 
passed thereon, but the razinama was not 
registered in accordance with the Re^is- 
tracion Act In regard to this their Lo"rd- 
Bhips remarked at p. 513: 

™ 10 
founded upon its non-rAPioV C t H° °bJ 0Ct ioa 
theic Lordships’ opinion^Tp,?Vo “A* ^ ia 
and provisions in g0 Ur as kh, aU P a l»Honi 
rated with, and given effect tnT ,n «>rpo- 

U900) 27 P. r \ X006* 

(8j 11699] 22 Mad. <508=26 I, A. 101 (P.O ) 

1919 L/61 & 52 


to and was acted upon judicially by the learned 
Judge, was in itsolf a 9tep of judicial procedure not 
requiring registration; and any order pronounced 
in terms of it constituted res judicata, binding 
upsn both the parties to this appeal who gave 
their consent to it ” 

Now in that case as in those relied 
upon by the lower appellate Court, viz., 
Prabh Dyal v. Gurviakh (l) and Khair¬ 
ulnisa v. Bahadur Ali (2), the razinama 
only related to property then in suit and 
their Lordships of the Privy Council do 
not appear to have laid down that if it 
had dealt with matters not in suit, even 
then its registration would not have been 
necessary if a decree had been passed in 
accordance with it. This decision of the 
Privy Council has been referred to in 
many subsequent decisions of the Indian 
High Court9 and has been differently 
interpreted. The next case referred to 
by Bakhshi Tek Chand on behalf of the 
appellant is that reported as Birbhada 
Nath v. Kalpatru Panda (4), wherein 
the following passages ocour in the head, 
note: 

“A consent docrco in so far as it relates to 
properties which aro tho subject-mattor of tho 
suit in which the decree is niado if not other¬ 
wise open to objection is valid, but is inoperative 
in so far as it purports to affect properties which 
aro outsi io tho suit. A politico of compromise 
purp rrting to docUro tho rights and interests of 
the parties to a suit in property worth more than 
one hundred rupees, and to deal with properties 
not included in tho 4 suit, must bo registered and 
such a compromise, if unregistered is inadmis- 
6 ibl;j in ovidonco and cannot be on/orcod botwoen 
tho parses as a binding oontraot. A petition of 
compromise in so far as it relates to proportios in 
suit does not requiro registration under S. 17 
Registration Aot, and tho decree in so far as it 
gives offeot to the settlement touching suoh pro¬ 
perties, operate as res judicHa, in so far however 
as it gives efloot to tho setitomont touching pro¬ 
perties extraneous to the litigation tho decree 
is clearly without jurisdiction and is inoperative 
in relation to these extraneous properties the 

which 9 Cannot* 11 -fu* f UP °° , tho *•«««* itself, 
wh ch cannot without registration effectively 

declare or create title to immovable property ex* 

ceoding one hundred rupoos.* 1 7 

This was followed in Qurdeo Singh v 

Ck *" dr ' kciS,n V h ( 5 ). sea last paragraph 
of the head-note. The same view was 
taken in Rayula Parti Chelamanna r. 
Ravulaparti R am a Row (6). in which a 
previous ruling of the same Court re- 
parted as Natesan Chatty v . Vengu Na. 
chiar (7) was dissented from. Raghubans 
Mam Singh v. Mahahir Sinnh< ft1 

U) 11905] l O L J. 33,.--— 

(5) 119091 36 0»1. 193=1 I. Q o... 
l*> [19131 30 M.d. 46=12 1 0 317 
U) U910) 33 Mad. 102=31.0 701 
(8) [1903] 28 All. 78. ‘ 
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the contrary view, but as pointed out in 
Ravula Parti Chelamanna v. Ravula - 
parti Rama Row (6), that decision was 
not followed in subsequent decisions of 
the same Court reported as Sadaruddin 
v. Chajju (9) and Kashi Kunbi v. Sumer 
Kunbi (10). Mr. Sheo Narain has cited 
Ariyaputhra Goundan v. Ettiya Goun- 
dan (11), but that case ^[distinguishable 
inasmuch as a minor was concerned there 
and the compromise as a whole was con¬ 
sidered to be for his benefit and a decree 
was therefore passed embodying all the 
terms of the compromise. In that case 
the conflicting decisions in Natesan 
Ghetty v. Vengu Nachiar (7) and Ravula 
Parti Chelamanna v. Ravulaparti Rama 
Row (6) were referred to, but the Court 
did not say which it approved of, but 
under the peculiar circumstances of the 
case adopted the view that the whole 
razinama must be taken to be submitted 
to and acted judicially upon by the Court 
and became part and parcel of the decree 
and was admissible in evidence without 
registration. In my opinion the correct 
view to take is that enunciated in Bir- 
bhadra Nath v. Kalpatry, Panda (4), 
Gurdeo Singh v. Chandrika Singh (5) and 
Ravula Parti Chelamanna v. Ravula. 
parti Rama Row (6). I therefore held 
that so far as the compromise related to 
property extraneous to the suit, in other 
words, to three-fourths of the pohara, it 
required registration and not having been 
registered, it is inadmissible in evidopeq. 

But Mr. Sheo Narain urges that even 
if the compromise required registration 
the decree which w^s passed by the Court 
is a good decree and is binding on the 
parties. Now O. 23, R. 3, Civil B. 0., 
lays down that where it is proved to the 
satisfaction of the Court that a suit has 
been adjusted whojly or in part by any 
lawful agreement or compromise, or 
where the defendant satisfies the plain¬ 
tiff in respect of the whole or any part 
of the subject-matter of the suit, the Court 
shall order such agreement, compromise 
or satisfaction to be recorded, and shall 
pass a decree in accordance therewith so 
far as it relates to the suit. In con¬ 
nexion with the present case the impor¬ 
tant words of this rule are so far as it 
relates to the suit.” Now the suit in the 
the case in question related to one-fourth 

(9) [1900] 31 All. 13=1 I. C. 553. 

(10) [1910] 32 All. 20G=5 I. C. 234. 

(11) [1917] 42 I O. 223. 


share in the pohara and not to the whol* 
of it and therefore the decree should not 
have been passed as regards the whole of 
it. This was the view taken in Birbhadra 
Nath v. Kalpatru Panda (4), Gurdeo 
Singh v. Chandrika Singh (5) and Hari 
Chand v. Alaghi Alai (12). In accord¬ 
ance with these authorities the decree, 
in so far as it relates to the property 
extraneous to the suit, was passed with¬ 
out jurisdiction and is inoperative. I 
therefore hold that the plaintiff’s suit 
has been wrongly dismissed by the lower 
Courts on the sole ground that under tb& 
compromise of 1906 Jaswant Singh re¬ 
linquished his share in the pohara in 
dispute. Counsel agreed that if the ap¬ 
peal was accepted on this ground, the 
case would have to go back for disposal 
of the other points raised. 

I accordingly accept the appeal and sot¬ 
ting aside the orders of the lower Courts; 
remand the case to the Court of first 
instance for re-decision in accordance 
with law. Stamps in this Court and in 
the lower appellate Court will be refunded 
and other co6ts will be costs in the case. 

r M./R.K. Case re manded. 

(12) [1917^8 P. R. 1917=40 I. 0. G75. 
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Shadi Lad, J. 

Budha and others —Defendants Ap¬ 
pellants. 

y. 

Mul Raj and others— Plaintiff and De¬ 
fendants—Respondents. 

Second Appeal No. 2650 of 1917^ De- 
jided on 25th November 1918, from de¬ 
cree of District Judge, • Gujranwala, D/- 

16 U h mU°t?on Act‘(9 of 1908) Art. 135-Suit 

by puiine mortgagee for possession—Cause of 
action run# from dole of redemption of 
mortgage—Failure of payment of part 
consideration—Recovery of possession held 

" A puisne mortgagee is not bound to file a suit 
[or possession of the martgaged property within 
12 years from the date ot his mortgage where the 
property is not in the possession ot the «° r ‘8»8 or 
but in that of the mortgagee: 18 0. 

^L?mitation under Art. 195, Sch - L , in V ^ 
against a puisne mortgagee does not begin to ran 
until the redemption of the first mor.gago and 
be is entitled to bring his su.t or possession 
within 12 years from the date of redemption. 

99 P. *. 1894; 1 All. 325 (m^J; p404 0 x] 
Plaintiff, a puisne mortgagee, sued for posses- 

as £TJSS. 
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The mortgage in favour ol the plaintiff was made 
on 14th Fobruary 1895. Although it was 
nominally with possession, the first mortgagee 
was in possession through his tenaot, the 
mortgagor. In 1907 the plaintiff brought a suit 
for redemption against the prior mortgagee and 
obtained a decree. It appeared that he paid off 
the previous mortgagee but could not recover 
possession because the mortgagor succeeded in 
obtaining possession of the land : 

Held : (1) that plaintiff's cause of action arose 
when the first mortgagee was paid off and that 
the suit was therefore within time; (2) that the 
fact that plaintiff had not succeeded in proving 
tho payment of a part of the consideration for 
the mortgage did not debar him from recovering 
possession of the property: 53 P. R. 1916 (F. B.) t 
Foil. [P 405 C 1 } 

Q. C. Narang —for Appellants. 

Shamair Chand —for Respondents. 

Judgment.—This second appeal arises 
out of an action brought by oqo Mul Raj, 
the puisne mortgagee of the land in dis¬ 
pute, for possession thereof after having 
effected tho redemption of the previous 
mortgage. The main question for con¬ 
sideration is whether the suit is barred 
by time under Art. 135, Lim. Act. Tho 
mortgage in favour of the plaintiff was 
made on 14th February 1895; and though 
it was nominally with possession, it is be. 
yond dispute that the first mortgagee was 
in possession of the property through his 
tenant, tho mortgagor. In 1907 tho 
.plaintiff brought a suit for redemption 
againefc the prior mortgagee and obtained 
a decree in his favour. The learned 
District Judge finds, and his finding oan- 
not be assailed in second appeal, that the 
previous mortgagee has been paid off by 
the plaintiff, bub it appears that the 
latter could not recover possession be- 
oause the mortgagor succeeded somehow 
obtaining poaaesaion of the 

There ia dooumentary evidence to 
the effeot that the mortgagor cultivated 
the land as the tenant of the firat mort- 
gagee up to 1902, and that the latter then 
left it to other peraona. The application 
of the mortgagor dated 8th May 1914 
makes U clear that he again obtained 
poaaesaion some time in 1911, and there 
oan he little doubt that hia posseaaion 

fc ® nlawful as against the plain- 
tiff. Mr. Gopal Chand Narang for the 
appellant 8 contends that the plaintiff's 

1 V Ue I or P° 3 *»8i°n aoorued In 
Ibyo, when the mortgagor’s right to 
possession determined; and invites my 
attention in support of hia argument to 
certain observations contained in a judg¬ 
ment of the Additional Judicial Commis- 
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sioner of Oudb in 
Charan (l). 

A perusal of that judgment shows that 
the observations with respect to limita¬ 
tion were purely obiter dicta. In any 
case I am not prepared to concur in the 
proposition that the puisne mortgagee is 
bound to file a suit for possession within 
12 years from the date of his mortgage, 
even when the property is not in the 
possession of the mortgagor but is in 
possession of tho prior mortgagee. It 
seems to me that a suit of that kind, if 
filed before the redemption of the prior 
mortgage, i6 bound to be dismissed, as 
against the mortgagor on the ground that 
he is not in possession of the property 
and as against the prior mortgagee on the 
simple plea that the mortgage in hie 
favour has not yet been rodesmed. 
Art. 135 distinctly contemplates that the 
possession is with the mortgagor, and 
that the mortgagee is entitled to hold the 
property as against the latter. I do not 
think that the aforesaid article has any 
application to a case of this kind. In 
Narain Singh v. Shimbhoo Singh (2), 
a case which is on all fours with the 
present one, their Lordships of the Privy 
Council made the following pertinent 
observations : 

"It appears howovar to their Lordships that 
the plaintiff having a good title when the first 
mortgagees were paid off in 1870, their oaiiee of 
action accrued when the defendants (i. o. the 
mortgagors) after that period entered into posses¬ 
sion of the estate to which they had no title.’’ 

The learned counsel for tho appellants 
contends that this judgment was deli¬ 
vered with reference to the Limitation 
Act of 1871, which provided a period of 
12 years from the date "when the mort¬ 
gagee is first entitled to possession"; and 
that the Limitation Aot of 1877 made the 
date of the determination of the mort¬ 
gagor’s right to possession as the terminus 
a quo for the period of limitation. Now 
it is doubtful whether this ohange of 
phraseology has made any real difference 
in the law; and a Division Bench judg¬ 
ment of this Coart reported as Qhanava 
v. Pandit Chhajju Ram (8), whioh wus 
delivered after the enforcement of the 
Limitation Aot of 1877. follows the afore- 
sa.d Privy Council ruling, and lays down 
that the limitation against a puisne mort-, 
g agee do es not begin to run until the r«_| 

, W J 1898] 18 °* 290=39 I. O. 3U - 

r. a 11876-781 1 All. 825=4 I. A 16 IP n 1 
1- (3) U89»] 88 P. R. ««. A ’ 16 < P * °->* 
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demption of the first mortgage and thathe 
is entitled to bring his suit for possession 
within 12 years from the date of relemp- 
tion. This julgment is binding upon me. 
and I am not prepared to hold that the 
rule of law enunciated therein is erro¬ 
neous. For these reasons I hold that the 
Isuit is within time. 

' The fact that the plaintiff has not 
succeeded in proving the payment of a 
part of the consideration for the mort¬ 
gage does not debar him from recovering 
possession of the property. As laid down 
by the Full Court in Allah Ditla v. 
Nazar Din (4). the transfer is perfectly 
valid, and thequestion whether the entire 
mortgage money has or ha3 not been paid 
does not arise in this case. The observa¬ 
tions per contra in Busaini v. Bam 
Charan (l) cannot be followed in the 
face of the judgment of the Full Court 
in Allah Ditla v. Nazar Din (4). As to 
the contention that the area decreed to 
the plaintiff is more than what is men¬ 
tioned in the mortgage-deed in his favour, 
it is sufficient to sav that the learned 
District Judge after giving his reasons to 
account for the excess, offered to remand 

the case, but the appellants declined the 

offer. Accordingly I confirm the decree 
of the District Judge, anl dismiss the 
appeal with costs. 

R.M. /R K. _ A ppeal dismissed. 

(J) [I'JXgT63 P. R. 1916=3 i l.C.i'i (F. B.). 
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Abdul Raoof, J. 

Mt. Ya\ub Jan— Plaintiff —Appellant. 

v. 

Mt Bahmat Nur and others— De- 

ot i9i8- 

b«l/ ^are w« given |n(| nol gift _ 

in favour of P 1 *’" ” of ora , , ra „.f er could 

Widow having nolice oi 

“-""Sftrasss-JS 

of a h0 “ 68 , aU, > f Kfir-in-law as part of her dower. 

orally by her fatbe wldow and daughters of the 

The def ® D f d ^ fi t ®: iD .iaw pleaded a subsequent gift 

W ol tb? bo»«. by bto in 


favour of his wife and contended that the oral 
transfer in favour of the plaintiff, even if proved, 
could not prevail. It appeared that the defendant 
widow was present at the nikah when the half 
share in dispute was given to the plaintiff. 

Held, that inasmuch as the oral transfer made 
in favour of the plaintiff was in consideration of a 
portion of her dower, it was a sale rather than a 
gift; (2) that as the defendant widow had notice of 
the oral transfer previously made, it wa* notopen 
to her to claim the benefit of the role laid down 
inS. 48. [P 405 C2; P 406 C I] 

Nanak Chand —for Appellant. 

Jai Go pal Sethi and It. Obbcird for 
Respondents. 

Judgment.—OceGhulam Hussain was 
married to Mt/ Rahmat Nur. He had a 
son Nazar Hus9ain and two daughters 
Sirdar Begam and Shahjehan Begani. His 
mother’s name wa9 Murad Begam. While 
yet his son Nazar Hussain was a minor, 
Ghulam Hussain get him married to 
Yakub Jan who too was a minor. This 
lady Yakub Tan has filed the present 9uit 
on the allegation that at the time of the 
marriage Ghulam Hussain gave her half 
of the house in dispute with Rg. 100 as 
part of her dower, that she came and 
occupied a portion of the house and lived 
in it for some time; that on the death of 
Ghulam Hussain, unpleasantness having 
arisen bet ween the members of the family 
who resided in the house, the plaintiff 
locked up the portion of the house 
occupied bv her and loft it. and took 
residence with her husband in another 
hou-e; that recently Mt. Rahmat Nur 
broke open the lock and took posssssion 
of the portion of the house in which the 
plaintiff used to live. She claimel pos- 
session over half of thehouseby partition. 
Ghulam Hussain’s mother Murad Begam, 
Mt. Rahmat Nur and the two daughters 
of Ghulam Hussain, the father-in-law 
the plaintiff, were male defendants to the 
suit. Nazar. Hussain admitted the olaim 
of the plaintiff. Rahmat Nur principally 
contested the claim and two main pleas 
wereurged on her behalf, namely. (11 that 
the story of the transfer of the house 
[.vo"r ol th. plaintiff .. part °< 
dower was untrue and (2) that '° a9mu °^ 
the transfer was made only orally and not 
by a registered deed, it could not prevail 
as against the deed of gift of the entire 
house made in her favour by Ghulam 
Hussain on 13th July 191. -; ^ 
registered document and to.be P™« er J 
under S. 43. Registration Act. Af ter tta 
nikah (marriage ceremony) an J“try «^ 
lating to the marriage and to the gm s 
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of the house as part of the dower was 
made in tbo register of mariiages. As 
regards this also a plea was put forward 
in de eoco in the alternative that as this 
entry was unregistered.it was inadmissible 
in evidence and the fact of the transfer 
conld not be proved. 

The Court of first instance framed two 
ieeues, namely, whether GhulamHu9saiD, 
deceased, did give half share of the house 
in suit to the plaintiff in part payment 
of her dower; (2) if so. what was the effect 
of the deed of gift dated 13th July 1915, 
of the plaintiff’s right. On a considera¬ 
tion of the evidence on the record, the 
Court of first instance came to the con¬ 
clusion that the transfer relied upon by 
the plaintiff was established. As regards 
the question of the want of registration 
of the entry in the marriage register, that 
Court hold that the transfer which was 
rolied upon was an oral one and the entry 
in the register was simply a memorandum 
of the arrangement or contract that 
had been effected between the parties. 
It therefore held that no registration 
'yas necessary. On issue 2, it came to 
tho conclusion that at the time Ghulam 
Hussain executed the deed of gift on 13th 
July 1916 in favour of Mt. Bahmat Nur, 
he was living under her influence and 
complete control and was ill. Therefore, 
the document was of no avail as it was 
not executed with the free will of the exe¬ 
cutant. In tho alternative the Court 
also held that even if the executant was 
free and had willingly executed tho deed 
relating to the entire house in favour af 
Bahmat Nur, he had no power or right to 
execute this deed of gift affeoting the half 
share which had already been transferred 
to the plaintiff. Upon this finding the 
Uourt of first instance decreed the claim 
of the plaintiff. Mt. Bahman Nur. Murad 
Heagm, and tho two daughters of Ghulam 
Hussain, namely, Sardar Begam and Shah- 
jahan Begam, preferred an appeal to the 
lower appellate Court. 


, u 8 .^ ar< ? 8 fche of the transfer 

of half the nouso to the plaintiff in part 

payment of her dower, the lower appellate 

Court agreed with the decision of the Court 

ln ! anC 4 0, also agreod wit h tho 
fn A?° Urfc ** l ° the fiodin 6 th *t the entry 
“? rr,a . g0 re 8>*ter did not require 

tni 1 “ a8mu * h as ifc only amounted 

or cont^T T ° f an ° ral cement 
ZhZZuZnu i Aa r °8 wd 3 tbe question 
whether Ghulam Hussain was under th • 
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influence and control of Mt. Rahmat 
Nur the learned Judge came to a different 
conclusion. He held that the evidence 
on the record did Dot justify a finding that 
aoy kind of control or influence had been 
exercised by Bahmat Nur on Ghulam 
Hussain. As regards the effect of the deed 
of gift of 13th July 1915 in favour of 
Bahmat Nur, be was of opinion that 
having regard to the provisions of S. 48 the 
registered deed Of gift was preferable to 
the oral transfer made in favour of the 
plaintiff. Tbe learned Judge of the Court 
below treated tho oral transfer in favour 
of the plaintiff as a transaction amount¬ 
ing to gift and held that as it was not 
followed by possession, it could not take 
■effect as against the registered deed in 
favour of Bahmat Nur. 


Taking this view* the lower appellate 
Court set aside the decree and judgment 
of the Court of first instanco and dis¬ 
missed the suit of the plaintiff. She has 
come up in second appeal to this Court. 
The first question that has been argued 
before mo by tho learned counsel for the 
appellant is that as found by tho lower 
appellate Court itseif the plaintiff did get 
into possession after her marriage and 
that in any case she being a minor, tho 
possession of Ghulam Hussain under 
whose guardianship she was living in tho 
house must be looked upon as the posses¬ 
sion of the minor. In my opinion there 
is force in this argument, but I need not 
base my judgment upon this ground alone. 
In my opinion tho oral transfer made in! 
favour of the plaintiff of half the house 
was iu consideration of a portion of her 
dower. In other words, tho transfer was 
made for consideration. Such a transfer 
more appropriately comes under tho de¬ 
finition of a sxle than that of a gift. 

The learned Judge of the Court below 
has relied upon the provisions of S. 48, 
Registration Aot, in holding that the deed 
ol gift in favour of Mt. Bahmat Nur was 
to be preferred and that the plaintiff was 
not entitled to succeed as against her, 
Ihere is evidence in this cage, and it has 
Dot been denied, that Mt. Bahmat Nur 
was present at the nikha when this half 
share was given to the plaintiff as part of 

Hn R i°?r r ^ h n fathor in law Ghulam 
Hussain. The Court of first inBtanoe 

r>f U thl°i!i ?a - r rff hat the tlansfor >n favour 

wa9 mado with the know. 

Nuf 11 . namol y- Mt. Rahrnat 

Nur. This finding is justified by the 
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evidence on the record. The learned 
Judge of the lower appellate Court, while 
applying the provisions of S. 48, Registra¬ 
tion Act, lost sight of the fact that as 
Mt. Rahmat Nur had had notice of the 
oral transfer, it was not open to her to 
claim the benefit of the rule laid down in 
S. 48. There is authority for this propo¬ 
sition in reported cases, for example see 
Hard it Singh v. Behari Lai { 1). In my 
opinion the decree passed by the Court of 
first instance was a right decree. I set 
aside the judgment and decree of the lower 
appellate Court and restore those of the 
first Court with costs in all Courts. 

R.M /R.K* _ App eal allowed . 

(1) [1915] 29 J. 0. 305. 
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Le Rossignol and Martineau, JJ. 

Muhammad Ramzan Khan and others 
—Plaintiffs—Appellants. 

v. 

Mt. Sardar Begam and others —Defen¬ 
dants— Respondents. 

First Appeal No. 424 of 1915, Decided 
on 4th December 1918, from decree of 
Diet. Judge, Lahore, D/- 11th May 1914. 

(a) Mahomedan law—Guardian—Mother 
not natural guardian—Act of mother advan¬ 
tageous to minor—Act is binding. 

Although according to Mahomadan law a 
mother is not a natural guardian, yet her action, 


when no natural guardian is in existence, which 
is obviously and manifestly to the advantage of 
her minor child, is binding on the minor. 

_ [P 407 C 1] 

(b) Civil P.C. (1908), Sch. 2, paras. 20,21.- 
Time within which award to be issued 
depends on particular facts—Parties have 
right to call upon to make award or renounce 
appointment. 

The period of time within which arbitrators 
should issue their award depends apon the facts 
of each particular case, and it is always open to 
either party to call upon the arbitrators either 
to give their award or to renounce their appoint¬ 
ment. (P 407 0 2] 

(c) Civil P. C. (1908), Sch. 2, paras. 20,21.— 
Award after unreasonable amount of delay 
—Award should be regarded with great 
suspicion. 

Where an unreasonable amount of delay 
occurs, and the issue of the award, after a long 
period of inactivity, synchronises with a dispute 
betweon one of the arbitrators and the attorney 
of one of the parties, the award must be regarded 
with great suspicion. IP 407 C 2] 

Moti Lai —for Appellants. 

Badr-ud-Din Kureshi —for Respon¬ 

dents. 

Judgment.—This appeal arises ont of 
an application under O. 20, Sch. 2, Civil 
P. C. to have an award, made on a reference 
to arbitration without the intervention 
of the Court, filed in Court and a decree 
passed in accordance therewith. The 
following pedigree table will explain the 
relationship between the parties: 


MUHAMMAD KHAN 


I 

Fazal Dad Khan 

l 


Muhammad Afzal 
married : 

1. Mt. Zainab, plaintiff 4 

2. Mt. Sardar Bagum, defendant 1 

• Muhammad Iqbal, plaintiff 3 


Mt. Kamar-un-nisa, defendant 2 


I 


Ramzan Kban plaintiff 1 


I 

Mt. Wazir 
Begum, Plaintiff 2 


Mt. Aisha, defendant 3 


Ramzan Khan and Muhammad Afzal 
were disputing concerning their joint 
property during the lifetime of Muham¬ 
mad Afzal and on the death of the latter 
in order to put an end to those disputes, 
the parties signed a reference to arbitra¬ 
tion on 11th June 1905. Owing how- 
ever to the resignation of one arbitrator 

that reference proved aborfci '' e ana a 
fresh one was signed on 28th July 1905. 
by which Mubarik Ali Shah and Chau- 
dhari Barkat Khan were appointed 


arbitrators with Pir Sardar Shah as 
umpire. The District Judge dismissed 
the suit, on the ground that the minor 
defendants, Mt. Kumar-un-nisa and Mt. 
Aisha, were not properly represented in 
the reference to arbitration inasmuch as 
their mother, Mt. Sardar Begam, was 
not their legal guardian; secondly, that 
the reference was not acted upon; and 
thirdly, that the arbitrators were guilty 
of misconduct. Although the reference 
to arbitration, as stated above, is dated 
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28fch July 1905, the award is dated let 
March 1910, but from the statement of 
Mubarik Ali Shah it is doubtful whether 
the award, though purporting to have 
been written on 1st March 1910, was 
announced to the parties before 17th 
March 1910. We have been through the 
proceedings of the afbitrators and find 
that by January 1906 the arbitrators had 
practically concluded their inquiry. After 
that date the parties resorted to. litiga¬ 
tion and the arbitrators did nothing more 
till December 1908, when in the absence 
of the respondents, who refused to attend 
the proceedings, they recorded two fur¬ 
ther statements and olo9ed the proceed¬ 
ings. 

Even then they issued no award. 
In March 1909 they purchased a stamp- 
paper, evidently at the instance of the 
appellant, but even then they failed to 
make their award and no further step 
yeas taken by them till apparently 17th 
March 1910, when the award was issued, 
and it is a significant faot that the arbi- 
trators were aroused to action just at 
the time when proceedings of a criminal 
nature were .taking place between the 
plaintiffs’s arbitrators, Mubarik Ali Shah 
and Sardar Khan, the respondents’ at¬ 
torney, and it is a striking circumstance 
that the date on which the award was 
promulgated was the very date on whioh 
one Maula Bakhah, with whom was 
associated Sardar Khan, brought a orimi. 
nal complaint against Mubarik Ali Shah. 
W*th regard to the District Judge’s 
finding that the minor- defendants were 
not properly represented in the referenoe 
to arbitration, one only of them. Mt. 
Kumar-un-nisa, has raised this objeotion 
tbroiigh u gaarfian ad litem. Jahangir. 
Although her mother \vas not a natural 
guardian according to Mohamadan law, it 
appears that at the time no suoh natural 
guardian was in existenoe and the action 
of the mother on behalf of her minor 
child, wo should hold in suoh oiroum- 
stances, bound the minor, for it is obvi¬ 
ously and manifestly to the advantage 
of the minor that a olaim in whioh sha 
was interested should be decided by an 
honest arbitration rather than by resort 
to the Court. 

With regard to the finding that the 
reference was not aoted upon, we have 
no doubt that for sometime, at any rate, 
the referenoe was acted upon. The par¬ 
ties were representqd before the arbi. 


trators and a certain amount of inquiry 
was made by the latter, but it seems that 
after January 1906 neither the arbi¬ 
trators nor the respondents were anxious 
to proceed with the arbitration. What 
period of time should be allowed to 
arbitrators for issuing their award is a 
matter which must be decided with 
reference to the facts of each case, and 
it is always open to either party to call 
upon the arbitrators either to give their 
award or to renounce their appointment. 
In this case it appears to us there has 
been an unreasonable amount of delay 
and that the arbitrators at one time were 
not anxious to complete their proceed¬ 
ings, and we must regard with groat 
suspicion the oircumstanoe that the issue 
of the award after a long period of in¬ 
activity on the part of the arbitrators 
synchronized with a dispute between 
Mubarik Ali Shah and Sardar Khan, the 
attorney of Mt. Sardar Begam. In suobj 
circumstances we oannot but hold that* 
the interests of Mt. Sardar Begam were 
likely to bo prejudiced by the quarrel 
between Mubarik Ali Shah and Sardar 
Khan, and taking all the circumstances 
into consideration wo oannot regard 
Mubarik Ali Shah as & fair and disinte¬ 
rested arbitrator in the oase. 

For these reasons we do not think 
that it would bo in consonance with 
either equity or the law to direot the 
filing of tho award and we dismiss the 
appeal with costs. 

r.m./r.k* Appeal dismissed . 
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Broadway, J. 

Nathu Ram Defendant—Appellant. 


bhaat Ram and another— Plaintiffs 
and Defendant—Respondents. 

Second Appeal No. 2415 of 1918, Deci¬ 
ded on 27th January 1919, from decree : 
of Senior Sub-Judge, Ludhiana, D/- 13th 
Julv 1918. ’ 1 • i 

(•) Transfer of Property Act (1882), S. 60 
—riard terms are not clog, 

Tho mere faot that the terms of a mortgage 
an* hard U not sufficient to hold them to he so 
cnorous as to form a olog on redemption, 

(b) Evidence Act (1872), S. 115-KUn • 

LVk 7 r,cl w,th 

asj for relief from consequences thereof.' 

ovc. tn ft «n W ^r l0 ffu ia ‘° B with hi. 

evos open and without any undue inftuonoe 

reli«vn b ri r0 f ‘fv, b ° M ° B him «“»(><* a#k to ^ 

tl0m tho natucal conscquenoea of his 

ao “ on - [PiQ^qU 
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Tele Chanel — for Appellant. 

G. C. Narang —for Respondents. 

Judgment.- -On 14th November 1917 
Ismail mortgaged a certain house to 
Nathu Ram for Rs. 95. The terms of 
the mortgage were: (l) the house could 
not be redeemed for a period of 30 years; 
(2) interest was payable at the rate of 
12 annas per cent ; (3) interest was to 
be calculated every four years and *then 
added to principal if not paid; (4) the 
mortgagee (who was given spossession) 
was at liberty to re-build the house as he 
pleased and the cost incurred was to be 
repaid with interest at the time of re¬ 
demption. On 17th November 1917 
Ismail executed a second mortgage in 
favour of Shadi Ram and Daulat Ram for 
Rs. 400. The second mortgagees were to 
pay off the first mortgagee and.were to 
keep possession of the house for 25 years. 
The rate of interest was at Re. 1 per 
cent, per mensem but no provision was 
made for adding interest unpaid to the 
principal. The second mortgagees could 
however re-build as they pleased and the 
cost so incurred was payable with in¬ 
terest at thetimeof redemption. The two 
sets of mortgagees, it is said, are rela¬ 
tions who are bitter enemies. Shadi 
Ram and Daulat Ram instituted the 
present suit claiming possession and of¬ 
fering to pay off the first mortgagees. 
They alleged that the terms of the first 
mortgage wore so onerous as to amount 
to a clog on redemption and should be 
set aside in equity. 

The trial Court held that Ismail had 
executed the first mortgage without any 
undue influence or pressure and after 
fully understanding what he was doing, 
and holding that the plaintiffs were not 
entitled to sue for possession before the 
expiry of the 30 years dismissed their 
suit. The plaintiffs thereupon appealed 
to the Senior Subordinate Judge, who 
held that the terms of the first mortgage 
were onerous and liable to be set aside 
in equity and granted the plaintiffs a 
decree for possession on payment of 
Rs. 95 (the mortgage money) and Rs. 20, 
the cost of the improvements made. 
Nathu Ram has now preferred this second 
appeal to this Court through Mr. Tek 
Chand and I have heard Mr. G.C. Narang 
for Shadi Ram and Daulat Ram. Mr. 
Narang cited Gansham v. Budha (1), 


Ladka Mai v. Jagannath (2), Sukh Dial 
v. Anant Bam (3), Ganda Mai v. Dfieri 
Shah (4), Slier Muhammad v. Fatteh 
Din (5), Sardar Baliuant Singh v. Sar- 
dar Kir pal .Singh (6) and Behana v. 
Zaman (7) as instances where this Courfr 
had granted equitable relief when the 
conditions of a mortgage had amounted 
to a clog on redemption. In cases of 
this nature the circumstances of each 
case have to be considered. Mr. Tek 
Chand contended that in the absence of 
undue influence there wa9 no reason to 
set aside the conditions of the mortgage 
and cited Balia Mai v. Ahad Shah (8) 
as authority for the proposition that the 
Courts have to look at the transaction as 
made and not to the ultimate results. • 

It seems to me that the mere fact that 
the terms of the mortgage are hard is 
not sufficient to hold them to be so oner- 
ous as to form a clog on redemption and 
that a man who enters into a transaction 
with his eyes open and without any 
undue influence beiDg brought to bear on 
him cannot ask to ho relieved from the 
natural consequences of his action. In 
the present case it ie not Ismail who ie 
seeking to avoid the transaction but a 
subsequent mortgagee who entered into 
his mortgage with full knowledge of the 
terms of the first mortgage. In the cases 
cited by Mr. Narang relief was given to* 
the successors.in title to the mortgagor,, 
who thon were enabled to pay off the 
mortgage and redeem the property mort¬ 
gaged. Doubtless as contended by Mr. 
Narang the present mortgagees are in a 
sense “ successors ” to the mortgagor 
Ismail, hut it is not Ismail who stands 
to gain any benefit from any relief that 
may be granted to the respondents. 

Between the terms of the two morfc- 


»agees there is little or nothing to choose 
iod there is no reason why the respon- 
lants should be favoured at the expense 
if the appellant. The relief they are 
laiming is an equitable one and they 
ertainly have not come into Court with 
dean bands. Dr. Narang then urged 
hat the case should be remanded to the 
ower appellate Court for a decision on 


(2) 118S8] 123 P. R- 1888. 

(3) '.1894] 131 P. R. 1894. 

(4) [1895] 99 P. R. 1895. 

(6) [1902] G P. R. 1902. 

(6) [19091 4 I. C. 632. 

(7) [1911] 11 I. C. 519. 

(8) A. I. R. 1918 P. C. 249=18 I. C. 1—124 

P. R. 1918, (P. 0 J. - 


(1) [1876] 119 P. R. 1876. 
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the question of undue influence. The 
circumstances of the case are such how¬ 
ever that I am unable to see any reason 
for the adoption of such a course. 
It seems to me quite clear that the 
plaintiffs-respondents have entered into 
this transaction and brought this suit to 
annoy and harass Nathu Ram and not 
with a view to benefiting l6raail in any 
way. They have attempted to get the 
betler of their enemy and deserve no 
consideration. I accordingly accept this 
appeal and dismiss the suit with co9ts 
throughout; the costs to be payable by 
Shadi Ram and Dauiat Ram and not 
Ismail. 

r.m./r.k. Appeal accepted . 

* A. I. R. 1919 Lahore 409 

Rattigan, C. J. 

Labhu and another —Accused—Peti¬ 
tioners. 

v. 


Emperor —Opposite Party. 

Criminal Revo. No. 1367 of 1918, 
Decided on 25th February 1919, from 
orderof Sessions Judge, Amritsar, D/- 12th 
Docember 1918. 

❖ Criminal Trial—Abatement—On death 
of complainant, trial, under offence, com 
poundable without reference to Court are 
only abated. 

On tbe death of a complainant during the pen¬ 
dency of a trial tbe proceedings abate if the 
ouenoa complained of was personal to the com¬ 
plainant, that is, if it was one which could bo 
compounded without the sanction of the Court, 
in other cases, the proceedings do not abate. 

P IP 409 0 1] 

r ac ts. The accused, on conviction by 
Mahant Reghbir Singh exercising the 
powers of a Magistrate of the 1st Glass in 
the Amritsar District, were sentenced, by 
order dated 23rd November 1918, Lahhu 
under S. 825, I. P. C., to one month's 

q g qoo D8 T , ^ pr j SOnment ' a °d Bhagtu under 
o. 3-43, i. p 0., to pay a lino of Rg. 50 

or in default to undergo one month's ri¬ 
gorous imprisonment. 

Grounds — Though the death of the 
complainant during the pendency of the 
proceedings has not been made a ground 

610 show s that the com- 

14th N F T l Din had died to 

ment JIT “ Dd from ‘be state- 
ol his mother before me it appears 

that he died at the end of October. It 

£ ° , ® ar fche refore from Hama Nand y 

Emperor (l) that the right to carry on 

the prosecution under S. 323, I. p^ 

did not survive to the legal represen'-' 
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tative of Fazal Din, and I think that a 
prosecution under S. 325 must stand on 
the same footing, the only reason which 
could exist for making a distinction being 
that the composition of an offence under 
S. o25, I. P. C., requires the sanction of 
the Court. 

I accordingly recommend that the con¬ 
victions be set aside, and have directed 
that the accused Labhu be released on 
baillpendingtbeorders of the Chief Court- 
Order—In this case Bhatgu was charg¬ 
ed with having committed an offence 
under S. 323, I. P. C. t and Labhu was 
charged at the same trial with having, 
committed an offence under S 325, I. P. 
C., the complainant being one Fazal Din 
who died during the progressof the trial. 
Labhu was convicted and sentenced to 
one month’s rigorous imprisonment and 
Bhagtu was also convicted and directed 
to pay a fine of Rs. 50. The proceedings 
have been forwarded for revision by the 
So93ions Judge, Amritsar, on the ground 
that the right to carry on the prosecu¬ 
tion abated on the death of the complai¬ 
nant and that consequently the accused 
persons should not have been convicted. 
Rama Nand v. Emperor (1) is authority , 
for holding that the charge under S. 323. 
I. P. C., was in respect of an offence 
personal to the complainant and that 
upon the coraplainant’sdeath proceedings 
in respect to that charge must be deemed 
to have abated. Aoting upon tins autho 
rity, so far as Bhagtu is concerned, I 
aocepfc the recommendation of theSes 
sions Judgo and set aside the conviction 
and direct the fine, if levied, to be re¬ 
funded. It appears to me, however that 
there is an essential difference in this 
respect between oases falling under S. 323 
and S. 325, I. P. O., iuasmuoh as the 
former are oompoundable without the 
sanction of the Court, whereas an offonoe 
under S. 325, I. P. 0., cannot be com- 
pounded unless the Court expressly 
grants sanction. While, therefore the 
former cases may be hold to be personal 
to the complainant, the latter cannot fall 
within the same category. I therefore 
uphold the conviction of Labhu, but as 
he has already suffered nineteen days* 
imprisonment, I reduce his sentence to 
the amount of imprisonment already un, 
dergone by him.. 

R M./R k. Petition partly accented 


W [m?] 
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Scott-Smith, J. 

Jamiat Singh and others —Plaintiffs— 
Appellants. 

v. 

Mt. Raji and another —Defendants— 
Respondents. 

Second Appeal No. 160S of 1918, Deci¬ 
ded on 15th January 1919, from decree of 
Dist. Judge, Ambala, D/- 14th February 
1918. 

(a) Limitation Act (9 of 1908), S. 10—Suit 
for recovery of trust property against trustee 
of shrine and his donee—S. 10 applies. 

A suit for recovery of property against a person 
iu whom the property has become vested in trust 
for the upkeep of a shrine and against his assign 
who is not an assign for valuable consideration 
for instance a donee, is covered by the provisions 
of S. 10. [P 411 C 1] 

(b) Religious endowment—Shrine—Trustee 
can acquire private property of his own. 

The custodian of a shrine who is not a member 
of a religious fraternity is not incompetent to 
acquire private proporty of his own. [P 411 C 1] 

Sewa Ram Singh —for Appellant. 

Gullu Ram —for Respondents. 

Judgment.—In the suit out of which 
the present appeal arises plaintiffs sued 
Mt. Raji, donor and Mt. Kishni, donee 
for ejectment of the latter from two plots 
of land gifted by the former to the latter. 
The suit was brought on the ground that 
the land was attached to the gurdawara 
of Shahid Ganj and that Mt. Raji had no 
authority to alienate them. The plots 
are (a) 6 bighas, 19 biswas and (b) 11 
bighaa 15 biswas. The first Court held 
that the plot (a) wa9 attached to gurda¬ 
wara and that Mt. Raji had no power to 
make a gift of it but that the plot (b) 
was gifted te Ram Singh, the husband of 
Mt. Raji, and was not attached to the 
gurdawara and that therefore the plain¬ 
tiffs had no locus standi to object to the 
gift of it. It therefore gave a decree as 
regards plot (a) and dismissed the suit as 
regards plot (b). The lower appellate 
Court agreed as regards plot (b) with the 
decision of the first Court. As regards 
plot (a) it was of opinion that the only 
suit which plaintiff could bring in regard 
to it was one for a declaration and that 
such a suit was time-barred not having 
been brought within six years of the date 
of gift. 

Plaintiffs have filed a second appeal to 
this Court. With reference to plot (a) it 
is quite clear from the revenue records 
that it was originally granted for the up¬ 
keep of the shrine. The muafi file shows 


that the muafidar had no power to alienate 
it. This fact is not seriously contested 
before me. The lower Appellate Court’s 
view that the only suit that could be 
brought in regard to this plot was one 
for a declaration does not appear to be 
correct. The learned District Judge 
relies upon Kazi Hassan v. Sagun Bal- 
krishna (l) % la that case the plaintiffs 
sued to recover possession of certain lands 
alleging that they had been granted in 
wakf to their ancestor and his lineal des¬ 
cendants to defray the expenses for or 
connected with the services of a certain 
mosque; that their father and cousins, 
who were muttwalis in charge of the said 
property, had illegally alienated some of 
these lands, and had also ceased to render 
any service to the mosque. It was held 
in that case that the plaintiffs were 
entitled to sue to have the alienation set 
aside and the wakf property restored to 
the service of the mosque. It was also 
held that wakf property could not be 
alienated and that any person interested 
in the endowment could sue to have the 
alienations set aside and the property 
restored to the trust. In the present 
case the plaintiffs do not sue for posses¬ 
sion for themselves. They sue to dis¬ 
possess the alienee. In other words, they 
wish that the property should be restored 
to the purpose for which it was granted. 
It is not contended now by Counsel for 
respondents that the suit for disposses¬ 
sion of the donee cannot lie. 

It is however contended that the suit 
is barred by time and the following 
authorities are oited:— Narain Singh v. 
Ishar Singh (2), Asa Ram v. Paras Ram 

(3) and Achar Singh v. Radhawa Singh 

(4) . In the case reported as Asa Ram v. 
Paras Ram (3) the plaintiff brought a 
suit as reversioner to contest an aliena¬ 
tion made by the last manager of the 
endowed property and asked for the dis¬ 
possession of the assignee in favour of the 
endowment. It was held that the limita¬ 
tion applicable to such a suit was that 
prescribed by S. 120, Soh. 2, Limitation 
Act. In Narain Singh v. Ishar Singh 
(2) the facts were somewhat similar and 
it was held that Art. 120 applied. Jn both 
these cases however the alionation was 
for valuable consideration and therefore 

(1) 119C0) 24 Bom. 1707 

(2) [18991 8 P. R. 1899. 

(3) 11904] 9 P. R. 1904. 

(4) [1912] 124 P. R. 1912=15 J. C. 285. 
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S. 10 t Lim. Act did not apply. S. 10 is 
as follows: — 

“Notwithstanding anything hereinbefore con¬ 
tained, no suit against a person in whom pro¬ 
perty has become vested in trust for any specific 
purpose, or against his legal representatives or 
assigns (not being assigos for valuable considera¬ 
tion), for the purpose of following in his or their 
hands such property or the proceeds thereof or 
for an account of such property or proceeds, shall 
be barred by any length of time.” 

Now fcho present 3 uib is one against a 
iperson in whom property has become 
{vested in trust for the upkeep of a shrine 
and against her assign who is nob an 
assign for valuable consideration and 
therefore in my opinion S. 10, Lim. 
Aob applies and the suit is not barred by 
time. I therefore hold that the plaintiffs 
are entitled to a decree as regards plot 
(a). As regards plot (b), however the 
case stands on a different footing. The 
record shows that it was gifted to Ram 
Singh as dharamarbb. The meaning of 
the word dharamarth was considered in 
Ourdit Singh v. Sher Singh (5) to be a 
charitable grant or a religious endow¬ 
ment. There is no evidence of any sort 
to show that the gift of this plot was 
made to Ram Singh in his capaoity as 
custodian of the shrine. It was in my 
opinion made to him as a private person. 
Mr. Sewa Ram Singh refers to Art. 89 of 
Rattigan’s Digest which is to the effect 
that all property acquired by individual 
members of a religious fraternity belongs 
as a general rule to the religious institu¬ 
tion to which they are attached and from 
this he argues that plot (b), which was 
acquired by Ram Singh, belongs to the 
shrine of which ho was a custodian. In 
my opinion this argument has no force. 
Ram Singh was the custodian of a shrine 
and not one of the members of a religious 
fraternity. No authority was cited in 
support of the proposition that the custo¬ 
dian of a shrine suoh as Ram Singh oan- 
noh acquire private property of his own. 

I therefore hold that the plaintiffs have 
no loous standi in regard to plot (b). 

I accept the appeal and modifying the 
order of the lower appellate Court restore 
the decree of the first Court deolaring 
that the gift is invalid so far as the plot 
of 6 bighas 19 biswas is concerned and 
ordering Mt. Kishni’s ejectment there¬ 
from and dismiss his suit as regards the 

un°u 11 bigba9 15 bi 8 waa. The parties 
shall bear their own costs throughout. 

M /R»K._ Appeal accepted. 

<6> L19IMJ 78 P. R. 1912-=14 \76; 247-~ 
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Chevis and Abdul Raoof, JJ. 

Chanda Lai and another —Defendants 
Appsllants. 

v. 

Mt. Ladli Begam and others —Plaintiff 
and Defendant—Respondents. 

First Appeal No. 377 of 1914, Decided 
on 21st January 1919, from decree of Divl. 
Judge , Delhi, D/ 4th February 1914. 

Land Acquisition Act (1894), S. 31 (2) — 
Award by Collector—Question of apportion¬ 
ment not gone into—Suit for claiming portion 
is maintainable, 

A person claiming a portion of the compensa¬ 
tion awarded by the Collector in land acquisition 
proceedings is entitled to maintain a civil suit to 
establish his claims, where the question of the 
apportionment of the compensation money has 
not been determined by the Collector: 7 C. W . 
N. 533, Foil; 37 P. P. 1905 and 52 P. It. 1913, 
Dist. [P 413 0 1, 2) 

Mahomed Sha/i t Mahomed Bafi and 
Rambhaj Datta —for Appellants. 

Moti Sagar and Moti Lai’-tor Res¬ 
pondents. 

Judgment.—This suit was originally 
instituted in April 1913. An amended 
plaint was subsequently presented in June 
1913. The suit, as remarked by the 
lower Court, is somowhat of an unusual 
character. In order to understand the 
points in dispute in the case it is neces¬ 
sary to give certain facts disclosing the 
history of the case. Moti and Hira Singh 
mortgaged 328 bighas 1 biswa of land 
situated in Mauza Jar Bagh, Delhi to one 
Mahomed Ishaq for Rs. 8,000 on 14th 
May 1896. The latter executed two 
mortgages without possession in favour 
of Rai Sahib Girdhari Lai and his son 
Bala Parshad. The first was dated 12th 
June 1896and was for asum of Rs. 3,200. 
The other was dated 20th August 1898 
and for a sum of R 9 , 300. The property 
mortgaged in both these mortgages was 
the same which had been mortgaged to 
Mahomed Ishaq by Moti and Hira Singh, 
the mortgagors above mentioned. On 
19th March 1900 Moti and Hira Singh 
sold their equity of redemption to Haziq- - 
ul-Mulk Hakim Abdul Majid for Rs. 4,500. 
On 7th March 1901 Hakim Abdul Majid 
obtained a decree for redemption in a suit 
brought by him against Mahomed Ishaq 
and Girdhari Lai and others. Thedeoree 
was made on the condition of payment 
of Rs 8,000 with the following details: 
Rs. 4,140 was made payable to Girdhari 
Lai and others, and Rs. 3,860 was made 
payable to Mahomed Ishaq. It was pro- 
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videcl in the decree that the plaintiff was 
to obtain possession at the end of the then 
agricultural year aod that for the period 
Puring which the redemption wasdeferred 
interest at one per cent, per mensem was 
3o be given, which was to be deducted 
from the amount payable to defendant 1. 
It appears that Mahomed Ishaq sold 
his right and interest in the property 
to bis wife Mt. Ladli Begam, plaintiff, in 
this case, on 24th March 1901. Hakim 
Abdul Majid is stated to have died on 10th 
July 1901 leaving defendants 1 and 2 in 
this case as his heirs and legal represen¬ 
tatives. Under the terms of the mort¬ 
gages in favourof Girdhari Lal and others 
in case of default in payment of interest 
for a certain period a right was given to 
the mortgagees to claim possession of the 
mortgaged property. 

Under this condition they sued for 
possession and obtained a decree on 
25th June 1903. Under the decree they 
obtained actual possession on 9th July 


Mt. Ladli Begum 191df 

had no knowledge of the acquisition of 
the land or of the apportionment of the 
compensation thereof, nor was her con¬ 
sent taken. The appropriation of the 
whole money by the defendants was ille¬ 
gal. She further stated that defendw 
ants 1 and 2 were nob entitled to any 
compensation at all and that defendants 
3 and 4 were at the most entitled to re¬ 
ceive Rs. 5,240 on the date of taking 
possession of the land. This sum was * 
made up apparently of two items, namely: 

Rs. 4,140, which had been found under 
the redemption decree above mentioned • 
as due to defendants 3 and 4; and 
Rs. 1,100, which was the amount of in¬ 
terest alleged and admitted to be due to- 
defendants 3 and 4 for the period during 
which redemption was deferred. The 
plaintiff, therefore, claimed the differ¬ 
ence between Rs. 8,000, which the 
defendants had received from the Collec¬ 
tor in the land acquisition proceedings, 
and the sum legally due to them, namely. 


1903. In the original plaint above men¬ 
tioned the plaintiff claimed Rs. 8,000, 
the mortgage money, and Rs 6,958-8-0 
as damages from defendants 1 and 2, on 
the ground that they had failed to pay 
the sum af Rs. 3,860 to the plaintiff which 
they had been ordered to pay under the 
decree and that in consequence of their 
failing to redeem the mortgaged property 
and paying the amounts therein men¬ 
tioned to the plaintiff and to Girdhari 
Lal and others the plaintiff had suffered 
damages as stated in the plaint. In the 
amended plaint the plaintiff prayed for a 
decreo for Rs. 7,732 on account of 
principal mortgage money, interest and 
damages as against defendants 1 and 2. 
As regards defendants 3 and 4 the plain¬ 
tiff stated that she had discovered that 
the mortgaged property was acquired by 
the Government under the Land Acquisi¬ 
tion Act in 1913 and that the compensa¬ 
tion thereof was assessed at Rs. 11,500- 
15-2 and that the amount had been re¬ 
ceived by defendants 1 to 4 according to 
the details given below: — 

Rs. a. p. 

Hakim Mubamamd Ahmed 

Khan, defendants 1,789 7.7 

Hakim Zafar Ahmad Khan, 

defendant2 1,760 7 7 

Girdhari Lal, father of 

defendants 3 nnd4 4,000 0 0 

Bala Parehad, defondanfc 3 4,000 0 0 

It is stated, by the plaintiff that she 


Rs. 5,240. The plaintiff, therefore, 
in her amended plaint has come into 
Court upon two distinct causes: (l) that 
the defendants 1 and 2 having failed to 
redeem the mortgaged property under 
the redemption decreo had put the plain¬ 
tiff to loss; and (2) that defendants 3 and 
4 had been given by the Collector a sum 
larger than was due to them. 

Defendants 1 and 2 resisted the suit of 
the plaintiff u[*on the ground that there 
was no obligation on them to redeem the 
property and that therefore the plaintiff 
had no cause of action as against them. 
Defendants 3 and 4 in their written state¬ 
ment raised two main pleas, namely that 
the plaintiff was bound to have taken 
steps to seek her remedy in the land 
acquisition proceedings; in other words, 
she ought to have had the question of the 
apportionment of the compensation 
money determined in those proceedings 
by applying to have a reference made to 
the Court of the District Judge on the 
point. The Collector having decided the 
question of the apportionment of the 
compensation it wa3 not open to 
the plaintiff to come to the civil 
Court for the decision of the question 
and that her suit was barred by the 
special provisions of the Land Acquisi¬ 
tion Act. They further pleaded that 
they were entitled to claim the full 
amount which was due to them under 
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• the terras of their mortgage deeds. In 
the alternative they pleaded that they 
wore, at any rate, entitled to claim ac¬ 
cording to tho term9 of the decree of 
redemption passed in 1901 and that the 
amount calculated with interest would 
. come to a sum much larger than Rupees 
8.000 which had been paid to them. 

The Court of first instance dismissed 
the suit as against defendants 1 and 2, 
finding that the plaintiff had no cause of 
action as against them. That part of the 
judgment of the lower Court has become 
final, as no appeal ba9 been preferred on 
behalf of tho plaintiff as against the dis¬ 
missal of her claim. As against defen¬ 
dants 3 and 4 the Court of fir9t instance 
has decreed the suit of tho plaintiff. 
Against that part of the decree the pre¬ 
sent appeal h&9 been preferred by defen¬ 
dants 3 and 4 and they have implerded the 
plaintiff and defendants 1 and 2 as ros- 
pondants to this appeal. Two main 
grounds have been argued on their behalf, 
namely that the suit of the plaintiff was 
nob maintainable having regard to tho 
proceedings under tho Land Acquisition 
Act. It is contended on the authority 
of two rulings of this Hon’hle Court, 
namely Slier Khan v. Shamsher Khan 
(l) and Amolak Shah v. Charan Das (2), 
that the question of apportionment being 
once adjudicated upon by the Collector, 
it was not open to the plaintiff to claim 
a second adjudication in the civil Court. 
We have looked at the award made by 
tho Collector minutely but we have not 
boon able to find any adjudication against 
the claim of the present plaintiff. On 
tho contrary we find that the name of 
Mt. Ladli Begara is stated in the 
award as one of the persons interested in 
the property acquired by the Govern¬ 
ment. She is put down in the award as 
tho first mortgagee, which she undoubt¬ 
edly was as a transferee from her hus¬ 
band. Nothing is stated in the award 
which may amount to an adjudication 
that she was not entitled to any portion 
Ol tb 0 R 3 8, 000 . We. therefore, hold 
that the rulings relied upon on behalf of 
the appellants have no bearing upon tho 

oar opinion the learned 
udge of the Court below has taken a 
right view of the provisions of the Land 
Acquisition Act regarding the right of 
the plaintiff to maintain the present suit 

W L1905 J 37 P. B. 1905. -- 

18) [1912] « P. B. 1918=17 I. 0. 691 
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S. 31 (2) of that Act clearly provides for 
such a case. The plaintiff is entitled to 
have the question cf apportionment 
determined by the civil Court under 
that section. The question has been 
clearly and fully decided in the case of 
Srimati Punnabati Dai v. Rajah Pud - 
manund Singh (3). It is not necessary 
forus to discuss this question any fur¬ 
ther. We hoM'that this plea has n3 force. 

(The rest of the judgment is not neces¬ 
sary for the purposes of the report.— Ed.) 
R.M./R.K, Appeal dismissed. 

[3] [1003] 7 C . W. N 5 38. 
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Shadi Lal and Martineau, JJ. 
Behari Lal and another — Defendants 
—Appellants. 

v. 

Amin Chand and another —Plaintiffs — 
Respondents. 

First Appeal No. 1165 of 1915, Decided 
on 5th July 1919. 

(a) Civil P. C. (1908), O. 32, R. 3 — Minor 
properly represented in suit by guardian ad 
litem — No fraud or collusion or negligence 
on part of guardian—Minor is bound by de¬ 
cree as if'he were of full age—Minor, Decree 
binding. 

If a minor is properly represented by a next 
friend or a guardian for the suit aud there is no 
fraud or collusion on the part of tho next friend 
or guardian or of tho opposite party, and his noxt 
friend or guardian is not guilty of gross negli¬ 
gence, the minor is as much bound by a decreo or 
order made in a suit or proceeding to which ho 
is a party as if he were of full age, and it can be 
executed against him or his property, ns tho case 
may be, in accordance with la v. i p 414 Q 1 01 

(b) Civil P. C. (1908), O 32. R. 3 - Guar- 
dian ad litem—Duty of—Amount of caro and 
attention expected on part of guardian is 
same as reasonable person would devote to 
his case. 

It is not tho duty of a guardian ad litem to 
raiso frivolous or untenable defences. Tho amount 
of care and attention which the guardian of a 
minor is expected to bestow upon the case of his 
ward 19 the Bimo as a reasonable person would 
devoto to his own case. [p 414 q 

(c) Minor—Decree binding—Suit by minor 
to let aside decree — Minor represented hi 
previous suit by guardian ad litem — Burden 

Of l? m !l" 0r *° 5 r “ ve « ro *« negligence on part 
or guardian in defending suits 

Plaintiff's father exeouted a mortgage-deed br 
way of conditional sale in favour of the defen- 
n . t .°“ mh December 18J6. It was stipulated 
tnatthe mortgage money would be paid within 
three years and that In tho event of default, the 
foreclosure olauso would come into operation No 
payment having been made, tho mortgageo^fVer 
!?"£!“ 8 k* do ® aad and Issuing n notice of fore- 

anTot'. b | rOU i ht J th6U8UBl aoUoa possession 
th« d mo.? ,n8d * d ?°T B «alQ8t the minor sons 0 f 

it! l 8 aB ° r i. V,h S> d died before the Institu¬ 
tion of tho salt. The minora now brought the 
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present suit to 6et aside the decree. It appeared 
that in the previous suit their mother acted as 
guardian ad litem and resisted it on various 
grounds : 

Held : (1) that the onus lay upon the plaintiffs 
to establish gross negligence on the part of their 
guardian in defending the previous suit ; (2) 
that having failed to do so, they could not im¬ 
pugn the decree passed against them. [P 415 C 2] 

Muhammad Shafi —for Appellants. 

Kishen Chand —for Respondents. 

Judgment.—On 14th December 1896 
Balu, the father of the plaintiffs, exe. 
cuted a mortgage-deed by way of condi¬ 
tional sale in favour of the defendant 
Bihari Lal and his father Ram Dial. One 
of the stipulations in the deed was that 
the mortgagor had to pay the amount due 
from him within three years and that in 
the event of default the foreclosure clause 
would come into operation. No payment 
was made within the prescribed period, 
and the mortgagees, after making a de¬ 
mand and issuing a notice of foreclosure, 
brought, after the expiry of the year of 
grace, the usual action for possession of 
the land, alleging themselves to be the 
vendees of the property. It appears that 
the mortgagor Balu bad died before the 
institution of the above-mentioned suit ; 
and that his sons, who were then minors, 
were impleaded as defendants with .their 
mother as their guardian ad litem. The 
mother resisted the suit on various 
grounds, but the Court‘after inquiring 
into all the issues rejected the defence 
and passed a decree on 28th March 1905 
in favour of the quondam mortgagees. 

The minors through one Teja as their 
next friend have brought the present ac¬ 
tion for setting aside the aforesaid decree, 
and their claim has been allowed by the 
District Judge, Sayad Wali Shah. The 
judgment of the District Judge is a very 
unsatisfactory document and betrays an 
utter ignoranoe of the law applicable to a 
case of this character. The Judge not 
only attempts to criticise the conclusions 
reached in the previous suit as if we were 
a Court of Appeal from the judgment in 
that case, but also misstates certain fact9 
and even tries to find in favour of the 
plaintiffs on one or two matters which 
were rightly admitted on their behalf and 
did not consequently constitute the sub¬ 
ject-matter of any issue between the par¬ 
ties. 

The principle of law is beyond dispute 
that if a minor is properly represented 
by a next friend or a guardian for the 


suit, and there is no fraud or collusion on 
the part of the next friend or guardian 
or of the opposite party, and his next 
friend or guardian is not guilty of gross 
negligence, the minor is as much bound 
bv a decree or order made in a suit or 
proceeding to which he is a party as if he 
were of full age ; and it can be e^eouted 
against him or his property, as the case 
may be, in accordance with law, vide Law 
relating to Minors by Trevelyan, Edn. 4, 
pp. 284-85. Now, the plaintiffs do not 
allege any fraud or collusion on the part 
of their guardian, and they base their 
claim upon negligence pure and simple. 
The case as built up by the District Judge 
on their behalf is contained in the follow¬ 
ing extract from his judgment : 

“The jawab-i-dawa of the minor's mother, her 
statement and the issues show that she (guardian 
of the minors) omitted to raise many objections 
regarding the conditions of the mortgage-deed, 
nor did she raiso any objection respecting de¬ 
mand, nor yet did she raise any objection as to 
consideration or necessity, nor yet did sho even 
raife any objection regarding the service of 
notice.’* 


The fact that this sentence contain 8 
some misstatements is apparent from th® 
perusal of the pleas and issues copied out 
iu the judgment by the Distriot Judge 
himself from the record of the previous 
case. We find that the guardian did raise 
the question of the failure of the mort¬ 
gagees to make a demand before issuing 
the notice of foreclosure and that thiB led 
to the framing of issue 2. As to the ser¬ 
vice of notice there does not appear to be 
any distinot plea, but the matter was 
clearly embodied in issue 3. On both the 
questions evidence was led, and the Court 
found in favour of the plaintiffs. There 
can be no doubt that the District Judge 
has indulged in reckless statements, and 
Mr. Kishen Chand for the plaintiffs frank¬ 
ly admits that he is unable to support 
the decision in favour of his clients on' 
the strength of these two points. It is[ 
true that there was no plea challenging 
the consideration and necessity for the 
mortgage, but it must be remembered 
that it is not the duty of a guardian ad 
litem to raise frivolous or untenable de¬ 
fence. The amount of care and attention 
which a guardian of a minor is expected 
to bestow upon the case of his "ard is 
the same as a reasonable person would 
devote to his own case. The liti 0 ants 1 
a Court of law are not expected to put 
forward all sorts of absurd pleas which 
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cannot be sustained, and it is only right 
that they should confine their attention 
to matters upon which there is a real 
and genuine controversy and upon which 
there is something to be said on their 
behalf. 

Applying this principle to the ca c .e be¬ 
fore us, we find that the entire consider¬ 
ation for the transaction was paid before 
the Sub-Registrar, and the guardian was 
accordingly well advised not to put for¬ 
ward a plea which she would have found 
exceedingly difficult to establish. As re¬ 
gards necessity, it must be borne in mind 
that in Dooepber 1896 there wa9 a severe 
famine in the Hissar District, and that 
many a proprietor owning barani land 
(and the land in dispute is barani and of 
a poor quality) stood in nee! of borrowing 
money in order to maintain himself and 
his family. Indeed the mortgage-deed 
executed by Balu distinctly recites this 
necessity, and there can bo no reasonable 
doubt as to the correctness of the reoital. 
Tho clause as to conditional sale was a 
common feature of the mortgages executed 
in this dUtriofc and other neighbouring 
districts : and the rate of interest, though 
high, cannot bo regarded as unconscion¬ 
able in view of the nature of the seourity 
offered by the debtor, the seourity re¬ 
ferred to a,boye and the stringency of 
the money market prevailing at that 
time. As to the rate of interest, reference 
should be made to the observations of 
their Lordships of the Privy Council 
contained in Lala Balia Mai v. Ahad 
Shah (1). 

The facts set oat in the preceding para¬ 
graph do not admit of any reasonable 
doubt, and the mortgagor's widow, who was 
assisted by her son-in-law, was apparently 
fully cognizant of them. In these circum¬ 
stances her omission to plead the want of 
necessity and the alleged onerous nature 
of the terms of the transaction cannot be 
regarded as gross negligence, such as 
would justify a Court of law in holding 
that the previous decree should be inoper¬ 
ative against the minors. We consider 
that the alienation was for necessity, and 
it is very doubtful whether Balu, olronm- 
stanoed as he was, would have got better 
terms from any other mortgagee. It is 
unnecessary to refer to the gratuitous re¬ 
marks made by the District Judge as to 
t he execution of the mortgage by Balu . It 

(1) A. I. R. 1918 P. 0. 249=124 P. R. 1918 = 
48 I. 0. 1 (P.O.). 
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is to be observed that even the next friend 
of the minors admitted the execution 
of the deed in the plaint filed by him, and 
the attempt of the District Judge to im¬ 
peach the genuineness of the instrument 
i9 utterly futile and shows a lack of judi¬ 
cial spirit. The learned vakil for the 
plaintiffs has not referred to this matter 
in his arguments, and we do not think 
that we should waste any more words 
over it. 

For the aforesaid reasons we hold that 
the plaintiffs, on whom the onus lay, 
have failed to establish gross negligence 
on the part of their guardian in defending 
the previous suit ; and they cannot im¬ 
pugn the decree passed against them. We 
accordingly accept the appeal and dismiss 
the suit with costs throughout. 

r.m./r.k. Appeal accepted. 
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SCOTT-SMITH AND WlLBERFORCE, JJ, 

Jahana and another —Plaintiffs—Ap¬ 
pellants. 

v. 

Walii and others —Defendants—Res¬ 
pondents. 

First Appeal No. 1522 of 1915, Pe- 
oided on 18th February 1919, from de¬ 
cree of Sub-Judgo, First Class, Sargodha, 
D/- 26th February 1915. 

(•) Limitation Act (9 of 1908), Art. 120- 
Suit for declaration of title by person in 
possession Time runs from date of attempt 
to oust. 

A suit to, declaration of bis iitlo to immovable 
proporty by a person in possession as proprietor 
is not barred, if brought within six years from 
tho timo when the defendant attempts to onet 
him from the land, although a right to sue the 
defendant who had been recorded as owner of 
the property In the Settlement Record had al¬ 
ready aoorued and become barred. [P 4160 1 2] 

(b) Custom (Punjab) —Succession—Rule of 
chundawand-Burdeu of proof U on person 
alleging it. 

Ordinarily, under Customary law, sons, whe- 
thor by tbe same or different wives, sham 
equally, and therefore where a party alleges that 
the rule of ohundawend governs the success ion 
in any particular caso, the burden of proving 
tho custom of ohundawand would bo on the per¬ 
son who alleges It. [p 4 1C 0 1, 2] 

Duni Chand —(or Appellants. 

Nanak Chand (or Respondents. 

Judgment.—The parties to this liti¬ 
gation are, as will appear (rom the sub¬ 
joined pedigree-table* the desoendants ol 
Mehra by his two wives, Mt. Bhagbhari 
and Mt. Ghulam Bibi. 

They own land as (ollows: 

(.For pedigree table see p. 416). 
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I 

Muhammad 
deft. 2 


Ali 

i 

I 


Mali 

l 


Jahana 

plaintiff 


Jallu 

Daula, plaintiff 


( 

Harm Ali 
deft. 9 


I 


I 


I I I | T . 

Mughli, deft. 3 Pathani. deft. 4 Gahna Tabu, deft 6 Taja, deft. 7 Murad, deft. 8 


(a) 4l7i kanals at; village Jahanpur, 
Tahsil Bhera. (b) 846i kanals of land 
at village Mari, Tahsil Sargodha. (o) 
l,337i kanals also at village Mari. On 
the death of Mehra the lands A and B 
wore entered in the name3 of his seven 
sons in equal shares. Land G came to 
the family upon a partition of the shami- 
Jat, the date of which is not mentioned. 
Plaintiffs say that they follow thecustom 
of chundawand and that their share and 
that of Karm Ali, who is pro forma de¬ 
fendant, is one half in plots A and *B 
aud not three-sevenths as entered in 
the Revenue Records. In regard to 
plot G the allegation is that plaintiffs 
and Karm Ali acquired, it by reason of 
the fact that they alone paid tirni dues 
in village Mari. The plaintiffs in para. 
7 of their plaiut stated that on an appli¬ 
cation for partition of the land male by 
•Wali and Muhammad they came to know 
of the .wrong entry in the . papers 
and therefore, thov brought the present 
4 uit as regards plots A and B. The parti¬ 
tion record has not been sent; for. hub it 
appears from the statement of Muham¬ 
mad, defondant, at p. 62 of the paper- 
book that an application for partition 
was filed in Bisakh, i. e. f April 1914. The 
present suit was instituted on 29th May 
1914 ‘ The lower Court dismissed the 
suit as to plots A and B holding that it 
was barred by time and as to plot C hold¬ 
ing that plaintiffs had not proved their 
exclusive proprietary right thereto. The 
plaintiffs have appealed to this Court 
and vve have heard arguments on their 
ibehalf by Mr. Duni Chand, Advocate. 

We shall first deal with the question 
of limitation. The lower Court based its 
decision on Akbar Khan v. Turaban (l). 
Mr. Duni Cnand relies upon the follow¬ 
ing rulings: Allah Jilai v. Omrao Hus- 
sain (2), Hakim Singh v. Waryaman (3) 

(1) U'JO.0 31 AH 9=11. C. 557. 

(2) A. I. R 1914 All. 184=24 I. C. 535= 8G 
All. 492. 

.(8) [WJ7JU0 P. R. 1317. 


and Khem Singh v. Kesar Singh (4). 
The authorities in question appear to 
support the view that the present suit 
is not barred by time. In Hakim Singh 
v. Waryaman (3) it was held that a suit 
for declaration of his title to immovable 
property by a person in possession as 
proprietor is not barred, if brought 
within six years from the time when the 
defendant attempts to oust him from the 
land, although a right to sue the defen¬ 
dant who had been recorded as owner of 
the property in the settlement record 
had already accrued and become barred. 
Now, applying this rule to the facts of 
the present case, it is quite clear that 
the plaintiff’s right to sue for a declara¬ 
tion in regard to the settlement entries 
accrued many years ago and had become 
time barred, but a new cause of action 
accrued to them when the defendants np- 
pliel for partition anl attempted to take 
advantage of the entry in their favour. 
The case in Khem Singh v. Kesar Singh 
(4) was very similar to the present one. 
The facts are as follows: 

“In 1882, plaintiff-i and defondants wero re¬ 
corded owners of their pint holding in the pro¬ 
portion of three-sevenths and four-sevenths 
share*, respectively. In 1835-8G, for somo un¬ 
known reason plaintiffs were recorded as owners 
of one-third. In 1891 one of the cosharers com¬ 
plained agiinst the correctness of the entry but 
without success. Tho incorrect entry was re¬ 
peated in tho presont settlement. In 1906 do- 
fondant applied for partition on tho strongth of 
the entry of 1831 and plaintiffs 6Ued to obtain 
a declaration that they wore entitled to three- 
sevenths sharo as recorded in 1882. It was hold 
that the plaintiffs' suit was within time and 
was governed by Art. 120 and not by Art. 96, 
Lim. Act. 15 of 1877, and that a fresh causo of 
action accrued to them in 1903." 

The case ’was decided by a Division 
Bench of this Court which followed 
Hakim Sifigh v. Waryaman (3) aud dis¬ 
tinguished Akbar Khan v. Turaban (I). 
We, therefore are of opinion that the 
plaintiffs’ suit for a declaration in regard 
to plots A and B was not barred by time. 

The lower Court has not come to any 
decision on the merits, namely, whether 


(4) [1910] 7 I. 0. 528. 
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plaintiffs are entitled to two-thirds of 
one-half of plots A and B or only to two- 
sevenths as recorded in the revenue re¬ 
cords. We have therefore examined the 
evidence on the record for ourselves and 
proceed to decide the point. The ques¬ 
tion is whether the parties follow the 
rule of chandawand or that of pagwand. 
Now, ordinarily sons, whether by the 
same or different wives, share equally; 
see Art. 7 of Rattigan’s Digest of Custo¬ 
mary law and the onus therefore lies 
upon the plaintiffs to prove that they 
follow the rule of chundawand. The 
question is discussed in the General Co-do 
of Tribal Custom in the Shahpur Dist¬ 
rict by Wilson at p. 6. The author says 
that ail the sons take equal shares with¬ 
out regard to the number or tribe of the 
mothers. At p. 42 will bo found the 
answer of the tribes as to whether- sons 
succeed equally or whether regard is paid 
to uterine descent. All the tribe3 replied 
that no such regard is paid aud that all 
legitimate sons, whether by the same cr 
different mothers take equal shares. Iu 
a note at p. 43 the author says many 
instances were given in which sons by 
different mothers share equally (pagwand) 
and the only instances in which tho sons 
filmed according to tho numborof mothors 
(chundawand) wore a few among tho 
Khokhars in which tho father male tho 
division in his lifetime and one among 
the Hindus. Tho pagwand rule is, he 
says practically universal throughout the 
district. Under these circumstances tho 
onus lay very heavily upon ‘the plaintiffs 
to prove that they followed the oustom 
of chandawand. Counsel refers to the 
agreement of the proprietors of mauza 
Jahanpur printed at p. 3 cf the paper 
book. This agreement appears in the 
settlement papers of 1357. The prop¬ 
rietors agreed that tho division of heri¬ 
tage should tako place according to the 
number of wives, and not according to 
the number of sons. In spite of this 
nob a single instance has been cited from 
Jahanpur village in which the sons of a 
proprietor inherited according to the 
rule in question. The agreement would 
therefore seem to have never been aoted 
upon. 

Counsel has referred to the oral evi¬ 
dence of the plaintiffs’ witnesses to tho 
effect that Gondals, to which tribo the 
parties belong, follow tho rule of ohan- 
dawand. The only instance however 
1919 L/53 & 64 
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cited was one from the village of Khan 
Muhammadwala, which i3 said to be half 
a mile from Jahanpur. Tho defendants' 
witnesses on the other hand say that the 
rule of inheritance is pagwand. Counsel 
has also referred to an entry in a former 
patwari’s diary which is printed at 
p. 5G of tho paper-book. Tho patw&ri 
who made this entry has tot been pro¬ 
duced as a witness and we are therefore 
unahlo to regard it as proved or of any 
weight at all. We consider that the 
plaintiffs have absolutely failed to dis¬ 
charge the heavy onus which lay upon 
thorn. Tho fact that upon the death ol 
Mehr&allhis sons were entered as in¬ 
heriting equally iu both the villages is a 
very strong proof that they follow tho 
custom of pagwand. Added to this is 
the fact that in tho subsequent settle¬ 
ments no application was made to have 
the entries changed. In regard to plot 
C the contention, so far as we under¬ 
stand it, is that tho plaintiffs and Karm 
Ali have all along lived in Mauza Mari 
aud cultivated the land there and paid 
the tirni duos for grazing their cattle on 
the shamilafc, whereas the other defen¬ 
dants have lived in Mauza Jahanpur and 
have not pail tirni dues iu Mauza Mari. 
It is however not clear whether defen¬ 
dants I to 8 have paid tirni in Mauza 
Mari or not. There is absolutely no 
documentary evidence on tho record to 
prove that this plot of land was allotted 
to the plaiutiffs and defendant 9 on tho 
partition of the shamilat as stated in 
para. 8 of the plaint. The fact .that it 
was entered in the names of tho descen¬ 
dants of Mehra .shows on tho contrary 
that it was allotted to them. Plaintiffs 
have failed to show that they and defen¬ 
dant 9 are exclusively entitled to this 
plot of land, uor have they proved that 
there is any custom by which if they and 
defendant 9 alono had paid tirni duos, 
the land would havo been theirs hy 
right to the exolusiou of defendants 1 to 
b. The appeal therefore fails and is dis¬ 
missed with costs. 

R.M./r.k Appeal dismissed. 
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Broadway, J. 

Asmatullah —Defendant—Appellant. 

v. 

Majid Khan and others— Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 472 of 1919, De¬ 
cided on 30th April 1919, from decree cf 
Dist. Judge, Delhi, D/- 30th Decem¬ 
ber 1918. 

(a) Civil P. C. (1908), S. 35 - Que.tion of 
costs—Second appeal lies. 

A second appeal is competent on a question cf 
costs: 12 Cal. 271 and 15 I. C. 948, Foil . 

% _ IP 41S C 2] 

(b) Civil P. C. ( 190S), S. 100 — Appeal de¬ 
cided on technical point — Court expressing 
opinion on points not necessary to decision 
of appeal—Second appeal objecting to opi¬ 
nions held not competent. 

In deciding au appeal on a technical point 
the District Judge expressed opinions on vari¬ 
ous points that had arisen but on which tho 
decisiou of the appeal in no way depended. 
The defendants preferred a second appeal object¬ 
ing to these opinions. 

Held; that a second appeal was not compe¬ 
tent. IP 418 Cl] 

Moti Sagar —for Appellant. 

Shamair Chand —for Respondents. 

Judgment. Tho plaintiff respondent 
instituted this suit against the defendants- 
appellants claiming certain rents from 
thorn. The learned District Judge, on ap¬ 
peal to him dismissed the suit on a techni¬ 
cal point .which went to the root of tho 
case as it stood At tho same time he 
expressed his opinion on various other 
points that had arisen hut on which tho 
decision of the appeal in no way depended 
in view of the decision ou the technical 
point. lie also directed the defendants 
to pay the plaintiff’s costs on appeal 
holding that tho defence raised was false. 

The defendants appellants have pre¬ 
ferred this appeal complaining of tho 
order as to costs and also objecting to 
the opinions expressed on the other 
points in the case. As to these opinions 
it is clear that no appeal is competent. 
They are more expressions of opinion and 
were not strictly necessary in the cir¬ 
cumstances. Mr. Shamair Chand for the 
respondents contended that no second 
appeal was competent on the question of 
costs and ho cited Ma Lon Ma v. Maung 
Tun O (]), Divarka'.Nath Missir v. PraL 
had Bam Tetoari (2) and Mozoffar 
Khan v.'Ghulam Muhammad Khan (3). 
Ma Lon Ma v. Maung Tun U (l) cer- 
" (1) 1.1912) 15 I. O. 429. 

(2) 11912] 18 I. C. 201. 

(8) 11915] C2 P R. 1915=23 I. C. 455. 
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fcainly supports this contention but in 
Dwarka Nath Missir v. Pralhad Bam 
Texoari (2) tho High Court of Calcutta 
merely declined to interfere and did not 
hold that the appeal was not competent. 
In Mozaffar Khan v. Ghulam Muham¬ 
mad A han (3) tho competency of tho ap¬ 
peal was not decided. Such an appeal was 
held to be competent in Moshingan v. 
Mozari Sajad (l) and Shah Din, J., 
took a similar view in Fazal Nur v.j 
Muhammad Hassan (5). Tho appeal 
therefore must be regarded competent. 1 

The order of tho learned District*Judge 
appears to me to bo somewhat harsh in 
tho circumstances. Beth sides appear to 
have attempted to holster up their cases 
with evidence that has been held un¬ 
reliable and tho fairest order would I 
think have been to leave tho parties to 
bear their own costs. I accordingly ac¬ 
cept the appeal and I direct that the 
partios hear their own costs in this and 
in tho lower appellate Court. 

__ Appeal accepted . 

(4) [1886] 12 Cal. 271. 

(5) LRUS] 45 I. C. 948. 
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Scott-Smitu, J. 

Sohan Singh —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 293 of 1918, De¬ 
cided on 12th April J918, from report of 
Se3S. Judge, Rawalpindi, D/- 25th Feb¬ 
ruary 1917. 

Motor Vehicle* Act (1914). S. 14 —Punjab 
Motor Vehicles Rule* — Rr. 10 and 17 — Ser¬ 
vant driving car without lights in absence of 
master—Master is not liable. 

Rules 10 and 17 of tho Punjab Motor Vehicle 
Rules only apply to tho driver or to a person us¬ 
ing tho car at tho time it is being driven, and 
not lo an absent owner. Tho owner of a car 
therefore is not liable to bo fined because in his 
absence his servant drove his motor-car without 
lights after lighting-up time. I P 419 0 1] 

Gokal Chand —for Accused. 

Facts.—Tho accused, on conviction by 
Mr. H. B. Anderson, Cantonment Magis¬ 
trate, exorcising the powers of a Magis¬ 
trate of the First Cla9S, in tho Rawal¬ 
pindi District, was sentenced by order, 
dated 27th August 1917, under Rr. 10 
and 17 of the rules mado in 1915 under 
tho Motor Vehicles Act 8 of 1914, to 
pay a fine of Rs. 5. 

Report.—Tho proceedings were for¬ 
warded for revision on the following 
rounds: 
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"Petitioner wag not in the car himself 
at fcho time the offence is said to have 
been committed and I fail to understand 
how he can be held to bo criminally res- 
ponsiblo for the act of his servant in 
driving the car in contravention of the 
rules. It is not, as the Magistrate says, 
a well recognizad principle of law that 
the master is responsible for the wrong¬ 
ful acts of his servants. It is true that 
so far a9 civil liability goes, it is a re¬ 
cognized principle that the master is 
liablo for all tortuous acts of his servant 
done iu the course of his employment and 
for the master’s benefit, but as regards 
criminal liability fcho principle is that ho 
only i3 criminally punishable who im¬ 
mediately do63 the act or permits it to 
be done. There are certain exceptions 
to this principle, but the olTenco of which 
fcho petitioner has been convicted is cer¬ 
tainly nob one. The owner of the car, 
a9 has been said, was not in the car at the 
time the offence was committed and 
there is no evidence to show that he per¬ 
mitted the wrongful act complained of 
to be done. 

It is to be noted also that the date 
on which the offence was committed is 
entered iu the extract from the Canton¬ 
ment Magistrate’s Summary Register as 
8th June 1917, whereas the complaint 
(vide letter No. 1601-2-5, dated 19th 
May, from the Brigade Major, Rawal¬ 
pindi, to the Cantonment Magistrate. 
Rawalpindi) shows that the offeuco was 
committed on 17fch May 1917. I am of 
opinion that the petitioner has been 
wrongly convicted and sentenced and I 
would reoorumoud that the soufcouoj and 
conviction bo sot aside as illegal, and the 
fine, if paid, be refunded/* 

Order. ‘Petitioner has been fined be¬ 
cause in his absence his servant drove 
his motor-car without lights after light- 
lng-up time. As stated by tho learned 
Sessions Judge, the owner of the car has 
m tueso circumstances committed no 
criminal offence. Rr. 10 and 17 obvi¬ 
ously only apply fc 0 the driver or to a 
person usiug the car at the time it is bo- 
ing driven and not to an absent owner. 
The conviction of petitioner is hereby set 
asido and tho fine, if paid, will be re- 
lunded. 

R M./r.k. Petition accepted . 
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Shadi Lai* and Wilberforce, JJ. 
Hargopal —Plaintiff—Appellant. 


Harish Chandar and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 1971 of 1915, De¬ 
cided on 22ud July 191?. 

Civil P. C. (1908), O. 17, Rr. 2 and 3 — 
Dismissal for default —Procedure under R. 2 
is to be followed when both rules applicable. 

Where :i default takes place within the mean- 
iog of both R. 2 and R 3, O. 17, and there is not 
enough material on tho record to cuable tho 
Cnirt to j r ceod to judgment, tho Court should 
proceed under R. 2. [P 420 C 1) 

Nan i Lai —for Appellant. 

•S’ an ta n a m —for Respondents. 

Judgment.—The summons of plain- 
titl s witnesses had been returned un- 
sorved for want of correct addresses and 
on 16tii November the first Court directed 
plaintiff to give correct addresses within 
three days. It is apparent that these 
correct addresses were not given as 
ordered although the oxact facts are im¬ 
possible to verify, tho necessary pipers 
having been destroyed. From the grounds 
of appeal to the District Judge whioh are 
silent on this subject and from his deci¬ 
sion, there can he no doubt that they 
woro not furnished as ordered. An ad¬ 
journment was granted for 19th December 
on which date plaintiff and his pleader 
failed to appear and the suit was dis- 
missed under R. 3,0. 17. The lower 
appellate Court has also held that R. 3 
is applicable to the ease and against this 
decision the plaintiff has preferred this 
second apppoal. 

It is clear to us that a- default took 
place within tho-meaning of both R. 2 
and R. 3, O. 17 ; and the only question 
for decision is under which rule the suit 
should have been dismissed. Although 
£ore is a conflict of authority among the 
High Courts whether R. 2 or 3 should be 
applied where there is material on tho 

[XnW T bl0th ° C ° Urt t0 l )rouou uoe 
2 mon f' * h ® r , e 19 no s aoh confliot whore 
such material docs not exist, as was the 
case m the present suit. The Calcutta 
Hi h Court judgments published as 

KnZrV, tSSa V ’t Ramkal P« Goran (1), 
* v ,\ J , UI nnwar Prasad Singh 

l r ,V ; Jiban XohanRoy 
(3) aro sufficient authorities that whnr« 

jy p! « oITaas:-- 

(2) [1C08] 85 Cal. 1033. 

' 3J 060. R ' 19H 0al ' 360=23 1 ‘ °‘ 700=41 Oal. 
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ithere is no sufficient material on the 
record to enable the Court to proceed 
to judgment R. 2 should bo applied. The 
same appears to be the vie a of the only 
published authority of this Court, Ram 
rattan v. Hyat Muhammad (4). We 
|bold therefore that the suit should have 
been dismissed uuder R. 2, O. 17. 

Wo therefore accept the appeal and set 
aside the decision of the lower appellate 
Court and remand the case for trial on 
its merits. As however the plaintiff ap. 
pears to have beeu guilty Q f dilatory 
tactns so as to defeat the claim of Nand 
Singh, defendant, we order that plaintiff 
shall pay the costs incurred by Nand 
Singh up to date. 

R.M./r K. Appeal accepted. 

(A) [ldTdTTl P. li. ]83oT 
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Shadi Lal and Martineau, JJ. 

Sadhu —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. Gil of 191S, De¬ 
cided on 23rd December 1918. from 
order of Se3s. Judge, Karnal, D/- 17th 
August 1918. 

Penal Code (1860). S s. 302,326 and 
328 — DSatura poisoning with intent to 
commit robbery—Section applicable depends 
on circumstances of each case. 

Where dhatura is administered to a person 
with fatal results with intent to facilitate the 
commission of robbery no bard and fast file can 
bo laid down as to the section of the Penal Cole 
under which the person administering the 
dhatura should be convicted; the circumstances 
of each particular case must bo taken into con¬ 
sideration. [P 421 C 2] 

G. Revan Pctman —for the Crown. 

Judgment. —Tho appellants Sadhu 
and Atru are brothers, Chamars by caste 
belonging to the village of Khatkar 
Khurd in tho Jullundur District. They 
have been convicted of murdering From 
and his wife Jarnna, Chamar9 of Gohana 
in the Rohtak District, by poisoniug 
them with dhatura, and sentenced to 
transportation for life. On the morning 
of the 19th Juno last Prom and Jarnna 
with two small children named Phuski 
(Jamna’s daughter by a formor husband) 
and Gugauia (Prem’s 9on by a former 
wife), were found on the road at Jasiva, 
about half way between Gohana and 
Rohtak. Prem and Jamna were lying 
unconscious, and the children, though 
they were moving about were also not in 
their senses. They were all taken to 
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the thana at Rohtak, and from there to 
the hospital. Prem and Jamna died on 
the way to tho hospital, but the children 
recovered. The evidence of the Civil 
Surgeon, who examined tho holies of tho 
decease!, shows that the postmortem 
appearances indicated that the deaths 
wore due to poison. The Chemical Exa¬ 
miner found dhatura in tho deceased 
persons’ stomachs and intestines and 
also in.tho excreta of the two children, 
and there can bo no doubt that Prom and 
Jamna dlol from dhatura poisoning. 

Tho appellants appear to have been 
living for some time at Fohana, where 
they use! to sell grass and they livod 
with Prem and Jamna in a hut belong¬ 
ing to Mai Dhan, as proved by tho evi¬ 
dence of the lattor and his wife Sarna 
Kaur(P. Ws. 5 and G) as well as by that 
of the children, Phuski and Gugania 
(P. Ws. 1 and 2). A few months before tho 
occurrence Prem had obtained Rs. 200 by 
giving his daughter Jai Knur (P. W. 13), 
in imrriage to some one at Balabh, al¬ 
though she was already married to an¬ 
other man (see the evidence of Mai Dhan 
Sftma Kaur and Jai Kaur), and tho belief 
that Prem was posseessod of money and 
valuable property is sail to have excited 
tho cupidity of tho appellants and to 
have prompted them to commit tho 
crime on the night of tho 18th June 
when Prem, Jamna, and tho children 
were on their way from Gohana to 
Balabh. Phuski and Gugania state that 
they, Prom and Jamna, loft Gohana in 
company with tho appellants. They 
walkol a little way and then got into 
camel carts which wore going from 
Gohana to Rohtak. There were two 
carts, and three of the party travelled in 
cn6 cart and three in the othor. On tho 
way Prom, Jamna and tho children ate 
some laddus. Gugania says the appel¬ 
lants gave them the laddus, but Phuski 
is more definite and says that Sadhu gave 
them. The children did not care for the 
laddus and ftto only a small quantity, 
giving tho rest to Tarnna. At Jasiya tho 
carts stoppod for a time and the pas¬ 
sengers got out. Tho children are un¬ 
able to say what happened after that. 

The cartmen Akbar Ali and Amin 
(P.Ws. 3 and 4) also depose to Prem, 
Jamna,tho two children and the appella nts 
having travelled in their carts from a 
little way beyond Gohana to Ta9iya, 
where the passengers alighted, bub know 
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nothing about- the laddus. They go on to 
say that when it was time to resume the 
journey they called out tc the passengers 
to get into tho carts, but the passengers 
said that the woman had something the 
matter with her, so Akbar Ali and Amin 
went on with the carts leaving Freni, 
Jamna and tho children behind. When 
they had gone about 3 miles tho appel¬ 
lants overtcolc them, got into one of the 
carts and wont on to Rohtik. They had 
with them a bag and a bundle which 
From and Jamna had previously been 
carrying, and explained that they wero 
bringing these for their companions, who 
would follow iD the morning. The ap¬ 
pellants deny that they travelled with 
Prem and Jamna, hut they have pro¬ 
duced no evidence and there i3 no reason 
for disbelieving tho statements of tho 
two children and the cartmen. The 
Sub.Inspector of Police who investigated 
tho caso after discovering that tho men 
who had travelled with Prom and his 
family were residents of Khfttkar Khurd, 
went to that village on the 26th Juno 
and found tho appellants at their house 
there. 

He searched tho house and found 
in it a number of clothes and other 
articles, which have heen identified as 
tho property of Prom by Pbuski, Gugania 
and Jai Kaur, some being also identified 
as Prom’s by Sima Kaur. Two purses 
found on Atru have also been identified 
as belonging to Prem. The appellants 
say that tho articles found aro theirs but 
there is nothing to support their allega¬ 
tions, and we aro satisfied that the pro¬ 
perty belonged to Prem. 

Tho discovery of the deceased porsons’ 
property in the appellants’ possession, 
coupled with tho evidence as to Prom 
and Jamna and the two children having 
travelled in the appellants’ company 
from Gohana and being given by Sadhu 
some laddus after eating which thoy got 
ill, with fatal results in the case of Prem 
and Jamna, establishes the appellants’ 
guilt beyond doubt. Phuski says that 
she Prom, Jamna and Gugania ate noth¬ 
ing but the laddus after leaving Gohana, 
and wo think there can bo no doubt that 
the dhatnra must have b3en in the lad- 
dus. Although she says it was only Sadhu 
who gave them the laddus, we have no 
doubt that he was acting in concert with 
Atru as they wore travelling together 
and both decamped with tho property 


after their victims had been rendered in¬ 
sensible. 

The question remains what offence the 
appellants committed. In Queen-Em¬ 
press v. Tulsha (l) a woman who had 
administered dhalura to three members 
of her family, who all recovered, w a3 
found guilty of an attempt to murder, 
but it is not clear how the Court came to 
that finding as it- was held that although 
the accused knew that she might cause 
death she had no intention to do so, but 
intended only to incapacitate tempor¬ 
arily the persons to whom sho adminis¬ 
tered tho dhatura in order that she might 
fly with her lover. In Emperor v Gutali 
(•2) the offence committed was held to bo 
murder because the dhatura had been 
given iu such quantity that tho person to 
whom it was given died in three or four 
hours. In the present case tho deaths 
occur re 1 after a much longer interval and 
there is nothing to show how much 
dhatura was given. 


Tho learned Government Advocato has 
also cited Lain v. Emperor (3), but that 
case is distinguishable as the learned 
Judges found that tho appellant was an 
expert in dhatura poisoning and know 
well that the poison worked in a most 
effective and dangerous manner upon his 
victims. On the other hand, in Emperor 
v. Bhagwan Din (4), where dhatura had 
been administered to travellers, one of 
whom died and the trial Court had con¬ 
victed under S. 304, I. P. C., tho High 
Court ou appeal altered tho conviction to 
ouo under S. 325, though tho learned 
Judges remarked that the caso might pos¬ 
sibly have come under S. 326. Wo are 
of opinion that no hard and fft3t rule can 
be laid down as to the section of the 
Indian Penal Code applicable, and that 
the circumstances of tho particular case 
must bo taken into consideration. In 
Pira v. Empress (5) Plowden, J., re¬ 
marked on p. 71: 


“The uso of dhatura, on tho other hand, in 
order to facilitate tho commission of robbory, 
does not per so and necessarily import tbo con¬ 
templation of tho victim’s doath as a means to¬ 
wards, or as incidental to, the main ond of rob¬ 
bory, Judicial oxporienoo shows that numerous 
robbories aro committed with tho aid of dhatura 
without fatal results.’* 


fl 

2 
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mi, no, 

11909] 81 All.-118=1 1.0. 705. 
[10111 9 I. 0. 731. 

[1008] 80 All. 068. 

[1831] 28 P. E. 1881 Or. 
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In the present case we think that it 
has nob been shown that the appellants 
administered the dhatura with such in¬ 
tent or knowledge as would make them 
gni 1 ty of murder. Their offence would 
fall either under S. 32G or under S. 323, 
I. 1\ C., and we think they should he 
convicted of the graver of those two 
oflencc9. We accept the appeal only to 
Mm extent of altering the conviction in 
the case of each appellant to one for 
voluntarily causing grievous hurt by 
means of poison, under S. 323, I. P. C., 
We see no reason for reducing the sen¬ 
tences, which are accordingly maintained. 

R.M./R.K. Appeal partly accepted . 
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Chevis, J. 

Asa Na7id —Auction.purchaser—Peti¬ 
tioner. 

v. 

Jhaiigi Ram and others — Julgment- 
dehtors —Opposite Parties. 

Civil Revn. Petn. No. 10 of 1919, 
Decided on 3rd January 1919, from 
order of Dist. Judge, Multan, D/- 8th 
January 1917. 

(a) Civil P. C. (1903), S. 104 (2) and O 43, 

R. 1 (4) — Application to set Aside sale in 
execution of decree—Order of remand by 
appellate Court—Second appeal is not com¬ 
petent. 

Where in an appeal from an order sotting aside 
or refusing to set asido an execution sale the 
appellate Court makes an order of remand, the 
latter order is final tinder S. 104 (2), Civil P. C., 
aud no second appeal lies against it. 

[P 422 C 2] 

(b) Limitation Act (1908) S. Sand Art.166 
— S. 5 does not apply to application to set 
aside execution sole. 

The provisions of S. 5, Lim. Act, caunot ho 
applied for extending the period of 30 days 
provided by Art 166, Scb. 1 of the Act for 
making an application to set aside an execution 
sale. [P 422 C 2] 

(c) Limitation Act (1908), S. 18—Fraud — 
Proof of—Act of fraud committed in some 
other connection is immaterial. 

In order to avail himself of the benefit of 

S. 18, Lim. Act, a party must show that ho has 
by means of fraud been kept from tho knowledge 
of his right to institute a suit cr make ail 
application. An act of fraud committed in some 
other connection is immaterial. [P 422 C 2] 

Tele Chand and Mukand Lai Puri 
for Petitioner. 

Nanak Chand —for Opposite Parties. 

Judgment. — In execution of a decree 
certain property belonging to tho judg¬ 
ment debtor, Jhangi Ram, was sold by 
auction on 25th August 1916. Jhangi 
Ram lodged certain objections on 14th 


1919 

October 1917; the Senior Subordinate 
Judge dismissed them on the score of 
limitation. Jhangi Ram appealed to the 
District Judge, stating in his grounds of 
appeal that ho had not filed his objections 
earlier owing to ill-health. He went on 
to repeat his objections and allowed that 
by collusion his land had been sold too 
cheap. The learned District Judge went 
into the merits of the case and held that 
there was fraud in the sale proceedings, 
and accepting the appeal returned the 
case to tho lower Court for disposal 
according to law. I do not understand 
why the District Judge, after finding 
that the sale proceedings were vitiated 
by fraud, did not set asido the sale 
instead of returning tho case to the lower 
Court. The auction-purchaser appeals 
to this Court. For tho judgment-debtor 
the objection is raise! that no appeal 
lies, tho order of the District Judge being 
final under S. 104 (2), Civil P. C. For 
appellant it is urged that appeal lies 
under O. 43, R. 1 (a). But if tho District 
Judge, instead of remanding tho case, 
had passed an order disposing of tho case, 
no appeal would have lain from his 
decision, and so no appeal can lie from 
the order of remand. I hold therefore 
Mint no appeal lies in this case, and the 
appeal, as appeal, is dismissed. But 
appellant’s counsel asks me to interfere 
on revision; I certainly have tho power 
to interfere, and I think I should do so, 
for the simple reason that the real point 
regarding limitation has not been con¬ 
sidered by tho District Judge at all. 
Iiad he really considered tho point 1 
would not have interfered with his deci¬ 
sion, right or wrong. 

Under Art. 166, Sell. 1, Lim. Act, the 
judgment-debtor had 30 days from the 
date of the sale within which to apply 
for setting aside the sale. This is not 
such an application that any extension 
of time can bo allowed under S. 5 of the 
same Act. Tho only section which can 
help tho judgment-debtor seems to bo 
S. 18, and this apparently is the 3tofcion 
which tho District Judge has had in mind. 
But in order to avail himself of tho 
benefit of this section tho judgment 
debtor must show that he was by fraud 
kept from tho knowledge of his right to 
apply for the salo to be set aside. There 
may have been all sorts of frauds com¬ 
mitted during the 9ale but unless the 
judgment-debtor can prove such fraud as 
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kept him from knowledge of his right to 
apply for the setting aside of the sale, 
|S. IS will not help him. This distinction 
the learned District Judge seems entirely 
to have overlooked. He dees not find 
any such fraud as kept the judgment- 
debtor from knowledge of his right to 
apply, and further the judgment-debtor 
never alleged any such fraud, either in 
the first Court or in his grounds of 
appeal to the District Judge; on the 
contrary, in his grounds of appeal he 
merely alleges ill-health as tho cause of 
the delay in his application to tho first 
Court. His couusoi, tco, in this Court 
does not attempt to point cut any such 
fraud. So S. 18 is of no avail, and it 
follows that Hie order of the first Court 
was right and must bo restored. I noto 
that the judgment of the District Judge 
also contains a statement that Art. 1GG 
does not apply, “because the Court could 
soil tho land through tho Collector.*' 
Whether this is merely tho recital of an 
argument raised ou behalf of the judg¬ 
ment-debtor or u finding of the District 
Judge is not clear. Taking it to bo a 
finding, all I cau say is that no authority 
in support of such a finding and no 
reasons for 6uch a finding are given or 
cited, and that the judgment debtor’s 
counsel has said Dolhing in support of it. 
Tho appeal, as appeal, is dismissed, but 
on tho revision side, I sot asido tho 
District Judge’s order and restore that of 
the first Court. I pass no order as to 
costs, as I suspect that tho auction- 
purchaser has acquired tho property at a 
low figure. 

R.M./r.K. Petition allowed, 
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Scott-Smith and Martineau, JJ. 

Jagat Sijigh and others —Plaintiffs — 
Appellants. 

v. 

Partab Singh and others —Defendants 
and Plaintiffs—Respondents. 

Second Appeal No. 2098 of 1915, De¬ 
cided on 13th May 1919, from decree of 
Dist. Judgo, Ferozepore, D/. 10bh Juuo 
1915. 

Custom (Punjab)—Succession — Sister is 
heir under Customary Law—Wo jibularz— 
Entries in —Proprietor dying lawaris—Per¬ 
son dying leaving sister does not die lawaris. 

A sister is an heir under tho Customary Law, 
In tho absonco of collaterals, proprietors of tho 
Thulla, In which the land is situated, do not 
excludo tho sister of tho laBt malo owuor. An 
ontty in the wajibularz to tho oQcct that if a 


m^n dies lawaris, his Innd qoes to the proprietors 
of his Thulla, onpatii or village, docs not me *.n 
that if a proprietor who dies leaving a sister, 
can bo considered as having died lawaris. 

[P 421 C 1. 2] 

]\fukand Lai Puri —for Appellants. 

Giularn Rasul foT Deni Parshad Khoshi 
— for Respondents. 

Scott-Smith, J.— The subjoined pe- 
uig.-ee-fcable is necessary for tho proper 
understanding of the facts of the present 
case. 

BUDHU=MT. NANDI. 

Mt. -Tni K-nir died, 1010=I*arlah Singh. 


Kapur Singh. Ht. Bholi 

The land in suit belonged to Budhu 
who died some 13 years heforo suit. 
After his death the land was mutated in 
favour of his widow Mt. Nandi, who 
made a gift of it to lior daughter Mt. Jai 
Kaur by deed .dated 15th March 1909, 
and in pursuance of that gift tho land 
was mutated in her favour on 21sfc 
♦August 1909. On Mt. Jai Kuar’s death 
the land was mutated in favour of her 
son Kapur Singh, ou 28th November 
1910. After his death tho land was 
again mutated in favour of Mt. Naudi. 
Aftor this Partab Singh and Mb. Bholi, 
the present dofondants-respondonts sued 
Mt. Nandi for possession of the land in 
suit and, upon Mt. Nandi admitting the 
claim, a decree for possession was passed 
against her. Tho plaintiffs, who are the 
proprietors of the Thulla in which the 
laud is situated, brought tho present suit 
to obtain a declaration that tho aliena¬ 
tion of the land in favour of Partab 
Singh and Mt. Bholi should not affect 
their reversionary rights aftor tho death of 
Mt. Nandi. Iu their plaint they atatod of 
that the land was gifted to the father 
of Budhu by their ancestors and that 
therefore it would revert to them accor¬ 
ding to custom, as Budhu had no heir 
who could succood to it. Tho loarncd 
District Judge, reversiug tho decree of 
tho first Court, held that the plaiutiff9 
had nob proved they had a right to ex¬ 
clude daughters or tho issue of daughters, 
and dismissed their suit. He has how¬ 
ever gvantod a certificate as to the exis¬ 
tence of oustom, and the plaintiffs have 
filed a second appeal in this Court. 

The learned District Judge has re¬ 
garded Mb, Bholi as the daughter’s daugh- 
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ter of the last male owner Burlhu, hut 
we find that Kap ur Singh actually suc¬ 
ceeded Mt. Jai Kaur, and Mt. Bholi is 
the sister of Kapur Singh. Under these 
circumstances we think that Mt Bholi 
snould he considered Rs the sister of the 
last male owner ; and the question is 
really whether in the absence of col- 
laterals, the plaintiffs, who are the pro- 
prietors cf the Thulia in which the land 
is situated exclude the sister. The plain- 
tilfs rely upon .an entry in the wajihularz 
to the effect that if a man dies lawaris, 
then his land goes to the proprietors of 
his Ihulla or Patti or village. It appears 
to us prima facie doubtful if a proprietor 
who dies leaving a sister can he consi- 
Jderod as having died lawaris. In Art. 24 
of Rattigan’s Digest it is stated that 
sisters are usually excluded as well as 
their issue. But wo understand this to 
mean that they are usually excluded by 
collaterals whether these he near or 
distant. The exceptions to Art. 24 show 
'that in many cases sisters have been held 
entitled to exclude collaterals in the 
lifth, sixth and seventh degrees and in 
some cases they have been held to ex¬ 
clude oven nearer reversioners than these. 

Wo are not aware of any reported case of 
the Chief Court whore it has been held 
that a sistor is not an heir under tho 
Customary Law. In Bculhawa v. Deiva 
Singh (1) it was held that (bo land of a 
sonless man devolved upon tho male 
descendants in the male lino ’only of a 
common ancestor to the exclusion of 
females and their issue. In that case 
the proprietors of the village were pre¬ 
ferred to the uncle’s daughter’s son of 
the last male representative of the owner 
to whom tho land in suit had originally 
been gifted by one of tho villago pro¬ 
prietors. 

In the present case the proprietors of 
the Thulia are of many different tribes 
and cu that account the learned District 
Judge was of opinion that tho extreme 
agnatic theory advanced in this ruling 
could not apply to the present case. In 
more recent rulings of tho Chief Court 
it has been held that tho gifted land 
does doI revert to the collaterals of the 
donor until all the descendants of tho 
donee, whether in the male or female 
line, have died. In accordance with 
these rulings if the land was really gifted 
to Budhu_by_ the anc estors o f some of 
(1) [1893] 141 P. R 1803. 
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tbe present plaintiffs, it would not 
according to these authorities revert to 
them id the presence of Mt. Bholi, the 
female descendant of Budhu. There is 
however in tho present case no proof that 
the land was gifted to Budhu or his 
ancestors and Mt. Bholi can hardly be 
in a worse position than she would have 
beon in. had it been so gifted. In 
H a mama v. Fliranand (2) it was held 
that in accordance with the recognized 
principles of Customary Law, direct 
descendants of a daughter and daughter’s 
son of a deceased proprietor’s ancestor 
v ere entitled in the absence of all male 
collaterals to succeed to tho estate of tho 
latter in preference to a heterogeneous 
proprietary holy of a different (jot. The 
only difference in the facts of that caso 
and tho present one is that in tho present 
case tho plaintiff (defendant) is tho 
daughter's daughter of a deceased pro¬ 
prietor, whereas in the former tho plain¬ 
tiff was the daughter’s grandson of the 
proprietor, Mt. Bxidhi v. Mt. Mihran 
(•3) which is referred to by tho lower 
appellate Court is hardly in point, because 
in that case tho parties were Mahomodan 
Rajputs of Hoshiarpur (an endogamous 
tribe) and tho daughters had succeeded 
to their father’s land excluding his col¬ 
laterals, aud it was held that their daugh¬ 
ters were entitled to succeed to their 
mother’s estate in tho absence of direct 
male heirs. 

In our opinion, having regard to the 
fact that a sister’s rights have been re¬ 
cognized in many instances under the 
Customary Law of tho Punjab, it cannot 
he said that a sister is not an heir. 
Thereforo we boM that tho clause in 
tho wajihularz which refers to proprie 
tors dying luwaries docs not apply to the 
case of a proprietor who dies leaving a 
sister. Tho Tlmlladars are thus not en¬ 
titled to exclude tho sister, and wo 
dismiss the appeal with costs. 

As Mt. Nandi died during the pendency 
of the appeal we have allowed the plain¬ 
tiffs.appellants to amend their plaint so 
as to ask for possession of tho land in 
suit 

R.M./R.TC. Appeal dismissed. 

—(2) [19031 63 P. B. 1903. 

(3) [1910] 5 P. R. 19!0=5 I. C. 247. 
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Scott-Smith and Mahtinkad. JJ. 

Devi Das and another — Plaintiffs 
Appellants. 

v. 

Mohamad and others Defendants 
Respondents. 

Second Appeal No. 1003 of 1015, De¬ 
cided on 6th May 1010, from decree cf 
Dist. Judge, Lyallpur, D/. 13th January 

l9 (If Civil P. C. (1903), O. 22. R. 9-Dcnth 

of aome rtfipondenls—Fi.ilure lo bring l*g*» 
rep re sen I alive*—Appeal abated os against 
deceased respondents only—Appellant being 
grossly negligent abatement was not set 
aside. 

Where during the pendency cf npro.il, feme of 
tha chief respondents died and no application 
was made to bring their heal refregcotativrs 
within statutory p-.rioil, it \v.»* found that though 
admittedly appellant lived i:i a distant, but he 
owned laud in the village where tho rest oudents 
resided and as such must have occasion to go 
tboro frequently to rotliz* rent. 

Held: that the appeal abated against the de¬ 
ceased respondents only and net agaiusb others 
aud that there wao no sufficient reason to set 
aside the abatement, very gross negligence being 
apparent on tlx* part of appellant. IP 125 C 21 

(b) Limitation Act (1908), Ait. 120-Dc- 
claration of title—Right to share in • bamilat 
land —Cause of action when arises illustrated. 

Wbcro a land has oil along been recorded in 
tho revenuo record as shamilat deb aud in spite of 
contentions raised by some persons at the timo 
of settlement that Iho land was their exclusive 
properly, it was recorded as shamilat deh, mero 
noto of exi9tenco of dispute in the settlement ro- 
cord was held not fuQiciont for au acquisition of 
exclusive title by reason of ad verso possession. 
It was for tbe contending parlies, if they wore 
dissatisfied with tho ontry, to bring a suit to 
establish their right which they claimed. That 
the continuanco of entry leads to inference that 
claim to exclusive ownership was given up and 
that cosharers in tho shamilat deh aro entitled 
to hold possession until partition and thatcauso 
of action accrued when (heir right to share in the 
land was denied at tho timo when they applied 
for partition IP 425 C 1] 

Iiam Lai for Bahadur Cftawcf— for 
Appellants. 

Taj-ud-din —for Respondents. 

Scott-Sinith, J.—Some of tho Chief 
defendants respondents have died and 
applications to have their representatives 
brought upon the record have not been 
made counsel for respondents says that 
Nos. 5, 6, 8 and 11 have died more than 
six months ago: AUahyar No. 5 on 18th 
Ootober 1915, Murad No. 6on 13th March 
1916, Murad No. 8 on 12th December 
1916, Chiragh No 11, on 2*lth February 
1913 (?) and that the appeal has therefore 
abated. Mr. Ram Lai admits that they 
died before 20th November 1918 but says 
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he has been unable to get particulars as 
fo dates of death. He should put in an 
application supported by affidavit, and 
respondents, if so advised, can put iu a 
cross affidavit. Fresh date early. 

Order—5 th May 1919) — 
Appellants’ counsel is unable to give 
tho actual dates of death of tho res¬ 
pondents mentioned in the order of 3rd 
February last. We therefore take the 
dates therein given as correct. The appeal 
abates agiinst those persons and wo see 
no sufficient reason to set aside the abate 
meut, very gross negligence being apparent 
on the part of the appellants. The latter 
no doubt live in a distant village, but 
they admittedly own land in Umrana 
Shumali where tho chief defendants reside 
and must have occasion to go thero fre¬ 
quently to realise rent. The appeal dees 
not abate as agiinst the other chief res 
poudents who aro Muhammad No. 1, 
Fateh Muhammad No. 2, Saleha No. 3, 
Barbhurdar No. 4, Dad No. 7, Kama No. 9, 
and Muhammad, son of Sukha, No. 10 r 
and Woryama No. 12. Mr, Taj-ud-Din 
appears for all these except Nanu, 
Muhammad son of Sukha and Waryama. 
These have been served, aud wo proceed 
to have (hear) the appeal exparto against 
theni. The other respondents are formal 
and not necessary parties. 

Judgment.—This is a socond appeal by 
tho plaintiffs from tho order of tho lower 
appellate Court dismissing their suit for 
a declaration to the effect that certain 
land in tho village of Umrana Shumali is 
9hnmilai and that they are entitled to get 
a sharo of tho sarno in proportion tolc 
hewat. Tho contesting defendants res¬ 
pondents 1-12 contended that tho laud 
was their exclusive property and was 
not part of the shamilat deh. Tho first 
Court gave the plaintiffs a decree, but the 
lower appellato Court reversed tho deci¬ 
sion of tho lower Court and dismissed 
the plaintiffs* suit, holding that it was 
barred by time under Art. 120, Lim.^ct. 
The land has all along been ontered in 
the reveuno rocord ns shamilat deh, but 
it appears that at the Settlement of 1880 
the predecessors of tho present contest¬ 
ing defendants said that it was not shami¬ 
lat deh but belonged exclusively to them. 
Some of the other proprietors contended 
that tho land was shamilat deh. The exis¬ 
tence of dispute wq 9 noted in tlio settle¬ 
ment rocord, but tbe land was recorded 
us shamilat deh. In the following settle- 
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ment also it- was 20 recorded hut at that 
time there was no mention of any dispute 
as regards ownership. The chief defen¬ 
dants sank a well in the land about the 
year 1884, and or. different occasions they 
have mortgage! part of it. In 1S87 they 
brought a suit against certain inhabitants 
of a neighbouring village who had en¬ 
croach© 1 upon part of the lan 1, hut the pre¬ 
sent plaintiffs were no party to this suit. 

The lower appellate Court states that 
the only occasion when the plaintiffs' 
rights were actually denied by the defen¬ 
dants was at the Settlement of 1880. All 
the other acts attributed to the defen¬ 
dants are not inconsistent with the plain¬ 
tiffs' right as co-sharers in the land. It 
hold that the defendants denial the 
plaintiffs’ title in 1SS0 and that time 
began to run from that date. The pre¬ 
sent cause of action arose on the plain¬ 
tiffs’ making an application for partition 
of shamilat doh, the defendants at that 
time setting up their own title to the 
land in dispute. It appears to us clear 
that the defendants have not prove] that 
they acquired an exclusive title to the 
land by reason of adverse possession. 
No doubt they claimed exclusive owner, 
ship in 1860, hut their claim was not ad¬ 
mitted by the Settlement Officer and the 
inference appears to be that they gave it 
up. The plaintiffs made no effort to 
oust the defendants at that time, bub 
there was no necessity for them to do so 
because defendants as cosharers in the 
shamilat deh were entitle 1 to hold pos¬ 
session until partition. The fact that 
since 1880 the land has continued to be 
recorded as shamilat deh leads to the in¬ 
ference that the defendants did not 
press their claim to exclusive owner¬ 
ship. There was no necessity for the 
plaintiffs to bring a suit for declaration 
as upon a dispute being raised in 1880 
tho land continued to be shown as shami¬ 
lat deh in accordance with their allega¬ 
tion. 

If the defendants were dissatisfied with 
that entry they should have brought a 
suit- to establish the right which they 
claimed. In our opinion the cause of 
action accrued to the plaintiffs when 
their right to share in tho land was denied 
at tho time when they applied for parti¬ 
tion. Their suit is therefore within 
time. We have already held that the 
plaintiffs’ suit has abated as regards the 
shares of Allahyar, defendant 5, Mural, 
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?on of Fateh Mohammad, defendant 6, 
Murad, son of Sukha, defendant 8, and 
Chiragh defendant, 11 . According to an¬ 
cestral shares of those four persons amount 
to *jj/98ths of the land in suit. The 
plaintiffs’ suit can continue a 3 regards 
tho remaining G7/9Gths. We accept tho 
appeal and sotting aside the order of tho 
lower appellate Court remand the case 
thereto under O. 41, R 23, Civil P. C., 
for rro decision on the merits. As the 
plaintiffs have been so careless as not to 
bring the legal representatives of tho 
deceased defendants on the record, wo 
make no order as to refund of stamp duty. 
Other costs shall be costs in tho cause. 

H.M., R K. Case remanded . 
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LeRossignol, J. 

Ud m i —Defend an t—A p pel lan t. 

v. 

Ram Gopal and others —Plaintiff and 
Defon lauts—Respondents. 

Second Appeal No. 1491 of 1918, Deci¬ 
ded on 26th November 19IS, from decree 
of Dist. Judge, Kama), D/- 23th Febru¬ 
ary 1913. 

Purdah Pre-emption Act (1 of 1913), S. 30 

— Sale by come owners, ignoring rights of 
others and without joining them — Land free 
of crops — Vendors stating to patwnri that 
vendee was put in possession — Pre-emption 

— Limitation runs from date of sale. 

The vendors sold certain land owned by thorn 
and their nephew who was :v minor ignoring hU 
right and without joining him in tho silo. Tho 
land being tree of crop, ttio vendors stated to tho 
patwari that they bad placed tho vendee in pos¬ 
session: 

Held: that under thocircumstancos, it must bo 
liclu that the vondeo took possession of the land 
on the date o? tho sale and that limitation began 
torun from that date under S. 80, Punjab Pre¬ 
emption Act. IF 426 C 2,P 1*27 C 1] 

Nand Lai —for Appellant. 

Manohar Lai —for Respondents. 

Judgment. “The only question here 
is whether .this suit to pre-empt was 
within time. At tho time of the sale 
which was oral, tho unmortgaged portion 
of the lan 1 sold was free of crop and the 
vendors, reporting the sale to the patwari 
stated that they had placed vendee in 
possession. That statement was suffi¬ 
cient- to transfer the possession. But the 
District Judge holds that the vendor? 
were not in exclusive possession inas¬ 
much ns one Bharbu was iu possession 
with them and ho di-l not join in the sale. 
Now Bhartu is a minor nephew of the 
venders and his interest has been ignored. 
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ilad the vendors' sold or purported to 
-.ell their shares in the field their posses¬ 
sion cjuM not be said to he exclusive, bub 
dioy treated the field as their solo pro- 
party and they wore certainly »n 
lotual physical possession of it. In 
my opinion the vendee book physical’ pos¬ 
session of this portion of the land sold 
on 23rd February 191G, and tlie suit was 
accordingly time barred. The appeal is 
accepted and the suit dismissed with 
costs throughout. 

r m./r.k. Appeal accepted. 
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Shadi Lal and Mautineau, JJ. 

Alt. Prabhi and other* —Defendants— 
Appellants. 

v. 

Jlamira and others — Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 7*2 of 191G, Decided 
on 24th May 1919, from decreo cf Dist. 
Judge. Hoslmrpur, D/ 4th October 1915. 

(a) Pre-emption — Joint vendees — Pro¬ 
prietor vendee joining with himself non¬ 
proprietors of village in sale—Suit for pre¬ 
emption by other proprietors is tenable even 
against vendee proprietor's shore. 

Whore a proprietor vendee, joins with himself 
non-propriotors of tho village in tho purchase, 
ho is in no better position than that held by tho 
latter and he cannot even icsist tho claim iu a 
suit for pre emption by other proprietors even 
in regard to his own share, tho salo b>ing in¬ 
divisible, whore the deed does net specify tho 
-amounts to ho paid by tho several vendees. 

, [P 127 0 2] 

(b) Transfer of Property Act (1882), S, 52 
—Proprietor vendee joining with himself 
non proprietors—Re-sale by non-proprietors 
to proprietor after suit for pre emption by 
other proprietors—Doctrine of Ha pendens 
applies, preemption. 

Whoro a proprietor vondee, bas joined with 
himself nou-proprietors in tho purchase, tho 
rulo of lis pendons applies to tho ro-salo by tho 
non-propriotors to a proprietor uftcr tho ’insti¬ 
tution of suit for pro-emption by other prop¬ 
rietors, notwithstanding tho fact that ro-sale 
took place bofore summonses were served upon 
the vendees. [P 4 27 C 2] 

Bahadur Chand for Fakir Chand an*l 
Amir Chand for Nanak Chand —for Ap¬ 
pellants. 

Nand Lai—for Respondents. 
Martineau, J.—Moio. defendant 1, 
sold land at Passewal to Iudar, Nihala, 
Kanshi Kara and Aohhru Ram, defen¬ 
dants 2 to 5,. for Rs. 1,500 on 

5bh Juno 1914. Of the four vendees 
Kansbi Ram and Aohhru Ram are land- 
owners in Pa9ee\val, bub the other two 
are not. Plaintiffs, who are land-owners 


in that village, sue for pre-emption, and 
the Courts below have concurred in giv¬ 
ing them a decree subject to the payment 
of Rs. 1,500. The defendants have ap¬ 
peals i to this Court. Tho lower appel¬ 
late Court, refer ring to link an Din v. 
11a m Din C1). Achhru v. Labhu (2) and 
Alanhi v. Narain (3) his hold that tho 
vonde* Kansbi Ram having joined with 
himself two non-proprietors cf the village 
in ill? purchase is in no better position 
than that held by the latter, and cannot 
resist the claim even in regard to hi3 
own sh ire, the sale being indivisible as 
tho dea l do** nob specify tho amounts to 
bo p.\i 1 by tho several vendees. The 
lower appellate Court’s decision on this 
point is correct an l is, in fact, not at¬ 
tacked in tho grounds of appeal. Tho 
contention on behalf of the appellants is 
that the vendees Iudar aud Nihala resold 
their sharesjo proprietors in tho village 
and that therefore plaintiffs aro nob 
entitled to a decree. This contention is 
not touablo. The sale by Iudar to 
Me. Prabhi took place on 10th July 1914 
after the institution of tho suit. The 
fact that it* took placo before sum mouses 
wore served on tho defendants is im¬ 
material, tho decisions oi Courts in 
Indii as to a suit not being conteutious 
until a summons is served on the op¬ 
posite party having been overruled by 
the Privy Council in Fait/az Ilusain 
Khan v. Pray Narain (4). The rule of 
lis peudens therefore applies, and tho 
sale by Indar of his rights after the in¬ 
stitution of the suit cannot affect the 
plaintiffs’ claim. The salo by Nihala 
which 19 alleged to have boon au oral one 
has not even‘been proved. 

Tho plaintiffs are therefore ontitled tc 
a decreo for pre-emption, but wo think 
the appeal should succeed in regard to 
tho third grouud relating to costs. 
Seeing that the plaintiffs disputed tho 
prico both in the first Court and in the 
lower appellate Court, in which they 
filed cross objections and that tho find¬ 
ings of both the Courts on this point 
were against them, we think they should 
not bo allowed costs. We accept tho ap¬ 
peal to the extent only of dirooting that 
the par ties shall hoar their own oost 9 

(1) [1900] 100 P. R. 1900. 

W U9071 49 I>. R. 1907. 

(3) A. I. R. 1914 Lah, 128=C P. R. 1914=20 

I. 0. 31. 

(4) [19071 29 All. 339=84 I. A..102=10 O. 0. 

314 (P.O.), 
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throughout. As th9 lower appellate 
Court’s decree provided that three-fourths 
of the plaintiffs’ costs in the first Court 
should he deducted from the amount to 
be paid to the veulees, we allow the 
plaintiffs one month’s time from this 
date for payment of the amount so de- 
duct 2 d. 

R.M./R.K. Order accordingly. 

A. I. R. 1919 Lahore 428 

Shadi Lal and Dundas. d f. 

Thaliur Das and another— Plaintiffs— 
Appellants. 

v. 

Janardhan and another— Defendants 
— Respondents. 

Second Appeal No.' 1579 of 1916, De¬ 
cide! on 24bh July 1919, from decree of 
Dist. Judge, Kama!, D/- 6th March 
1916. 

(a) Accounts— Suit for—Plaintiff withhold¬ 
ing account* cannot ask to take account. 

The new penalty to ba imposed upon a forsen 
who withholds the accounts is thst every pro- 
sumption is undo against him. Plain Li ft who 
has got the account bocks with him cannot ask 
a Court to take accounts whilst he withholds tho 
evidence in bis power. IP 42S C 21 

(b) Evidence Act (1872), S. 65—Secondary 
evidence. 

Where the less o? account books has not been 
proved, secondary evidence of their contents is 
not admissible. [P 428 C 2] 

Moti Sagar , Hup Bam and Shatnair 
Chand—i or Appellant?. 

Nand Lal —for Respondents. 

Dundas, J. — The plaintiffs Thakur 
Das and Dal Chand, together with Gulab 
Singh and Da!ip Singh, deceased the 
father of tho defendants, were partners 
in an iron merchant shop at Cawnpore. 
Gulab Singh died in August 1904 and 
Dalip Singh died on 15thNovember 1909. 
At that time it would appear that 
nearly Rs. 5,500 was depositor] in tho 
People’s Binlr, and goods worth about 
about Rs. 9,000 were forthcoming in tho 
shop. The plaintiffs now sue the minor 
eons of the deceased partners Gulab 
Singh and Dalip Singh for an account 
and for Rs. 3,200 alleged to ho tho 
balance due to them of the principal sum 
of Rs. 4,600 invested bv them in the 
partnership business. Tho defendants 
denied all knowledge of the account and 
asserted that the plaintiffs themselves 
had managed the business after the death 
of Dalip Singh and Gulab Singh, that 
they, the plaintiffs, were in possession of 
the accounts and had apparently misap¬ 


propriated the proceeds of the business. 
The first Court came to the conclusion 
that the shares in tho partnership were 
plaintiffs 1 3rd and defendants’ 2/3rds; 
that the partnership was dissolved on 
loth^ November 1909; (hat the business 
was carried on after that date by the 
plaintiffs themselves; that tho plaintiffs 
through their agents Moti Ram and 
Nawal Kisbore kept tho accounts and 
that the accounts wore in tho plaintiffs' 
possession although they had refused to 
produce them. Tho Court held that the 
plaintiffs were not entitled to claim ac¬ 
counts from tho defendants and had ut¬ 
terly failed to prove that the defendants 
received from the partnership business 
anything beyond tho amount which they 
have themselves acknowledged. 

The plaintiffs appealed to the lower 
appellate Court which concurred with 
the first Court in the findings of faot9 
especially in the finding that the plain¬ 
tiffs had suppressed the accounts. An 
appeal has now been filed in this Court; 
and it has been urged that even if the 
account hooks are not forthcoming, 
secondary 'evidence could ho produced 
and should have been admitted in tho 
first Court. It has also been urged that 
the lower appellate Court ha9 come to no 
definite findings. There seem however 
to ho three findings of fact against the 
appellants. First of all tho books are 
found to havo been in tho plaintiff’s 
possession up to 1911; and wo cannot go 
behind this finding. The loss of tho 
hooks has not been proved and secondary 
evidence of their contents is not admis¬ 
sible. Secondly, there is a definite finding 
that Moti Ram and Nawal Kishorowcro 
working for the plaintiffs as their agents. 

And thirdly that the minors had noth¬ 
ing to do with tho business after tho 
death of Dalip Singh. A3 a matter of 
law it may be the case that the only 
penalty incurred by a partner who with¬ 
holds the accounts is that every presump¬ 
tion is made against him hut there is an 
authority U pendra Kish ore B ii Chou- 
dhury v. Bam tar a Debya Ch audit urani 
(1), that a plaintiff who has the account 
with him can not ask a Court to take 
accounts whilst he withholds tho evi¬ 
dence in his power. On the findings of 
fact that decision is directly in point. 
As a matter of fact tho plaintiffs have 
no case f rom any po i nt of view. It is 
(1) [1903] 4 I. 0. 542. 
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admitted that they had their share of 
the cash. It has been found that the 
goods of the shop were in the possession 
of their agents. Il has not been shown that 
tho defendants have had more than their 
share and no account books are in the 
possession of the deion iants nor is there 
any further account necessary. 

The appeal is therefore dismissed with 
costa. 

r.M./r.X. Appeal dismissed. 

A. I. R. 1919 Lahore 429 

Johnstone, C. J. 

AlohJcam Chand — Decree-holder—Ap- 
pellant. 

v. 

Ganga Ham and others — Judgment- 
debtors— Respondents. 

First Appeal No. 3278 of 1915. De-^ 
cided cn 12th July 1915, from order of 
Senior Sub-Judge, Rawalpindi, D/- 18th 
August 1915. 

(a) Civil P. C. (1908), O. 21, R. 16 -Person 
competent to execute decree is original de¬ 
cree-holder or his transferee. 

The only person who cun execute p. decree i* 
the original decree*holder or his transferee, vilo 
S. 49 and O. 21, R 46. [P 429 C 2] 

(b) Civil P. C. (1908), O. 21. R. 16 — Ap¬ 
plicability—Transferee of portion of decree 

cannot apply for execution — Transfer of 
portion of decree is valid, 

Rulo 16, O. 21 applies only where the wholo 
of a decree has been transferred, or whero the 
whole interost of any decree-holder out cf 
several has been transferred, and docs not givo 
powor to apply for execution to a trausferoo of a 
portion of any one individual decreo-holdor’e 
rights. [P 420 C 2] 

Although portions of a decreo can bo legally 
transferred, tho decreo must bo oxocuted as a 
whole: 17 Cal. 34land 33 Mad. SC. Ref. 

, x ~ [P 430 0 1] 

(c) Civil P. C. (1908), O. 21, R. 15— 
O. 21, R. 15 applies to case of joint dccreo- 
holders only. 

Order 21, R. 15, Civil P. 0., only applies to a 
case whore tho decree Itself makes a number of 
persons joint docroe-holders and has no applica¬ 
tion to the coso of a transform of a portion of a 
decreo. [P 430 C 1) 

Qovind Das —for Appellant. 

Sewa Bam Singh and Michael —for 
Respondents. 

Judgment.—Tho decree, execution of 
which is in question in this ease, was 
passed by the Chief Court on 18th 
November 1898. On 28th November 
1899 tho decree-holder Dholan Da9 sold 
part of his deoree for the sum of Rupees 
1,100 out of Rs. 24,339-1-0 to Mohkam 
Ohand, the present appellant, but 
Dholan Das continued executing not, as 
the lower Court Bays, his portion of the 


Ram (John-done, C. J.) 

decree, but apparently the decree as a 
whole; that is to say, be never intimated 
that ho had parted with any portion of 
tho dtcree. Mohkam Chand never came 
into Court at. all apparently until 15th 
January 1907, when he made an applies 
tion lor execution of the portion of the 
decree sold to him by means of the arrest 
cf the judgment-debtor. Notice ci this 
application w-ssent to Dholan Das and the 
judgment-debtors, and on loth Dec ember 
1907 the Court recorded an order re¬ 
cognising Mohkam Chand as a part de¬ 
cree-holder; but no direct action Appears 
to have been taken upon his petition 
aforesaid. On IGth April 1913, Dholan 
Das having dec J arel himself satisfied, tho 
decree was consigned to the record room 
as fully executed. In those proceedings 
no mention was male apparently of 
Mohkam Chanl at ail, and everybody 
seems to have thought that tho decree 
had been finally disposed of. But on 
14th De-comber 1914 Mokham ChauJ 
again applied for execution so far as his 
portion of tho decreo was concerned, and 
upon this the order was passed, which is 
now under ay peal. The lower Court has 
hold that limitation began to run against 
Mohkam Chand from tho date of the 
transfer of the decree to him, this being 
the date from which he was entitled to 
apply for execution. Evidently the 
lower Court had Art. 181 in its mind. 
At tho same time however tho lower 
Court cites O. 21. R. 16, Civil P. C„ 
which really does not apply at all. 

That rule, in my opinion, only applies 
when the whole of a decreo has been 
transferred, or when the wholo interest 
of any decree-holder out of several has 
been transferred; and it does not give 
power to apply for execution of deoree to 
a transferee of a small portion of any ono 
individual deoree.holder's rights. I oan- 
not believe that the legislature could 
possibly have contemplated such a thing 
as that, for it might result in a deoree- 
holder dividing up his decree among 100 
different persons and letting each ono of 
them harass the judgment.debtor. It 
6eems to rae that under tho law, as we 
have it now, tho only persons who can 
execute a deoree are the original deoree- 
holder or the transferee, vide S. 49, 
Civil P. C., and O. 21, R. 16 aforesaid. 
It is therefore extremely doubtful who- 
ther Mohkam Chand has any power at 
all to apply for execution. No doubt in 
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am Cb-mi costs. 


siantrng ty nni content:-:: himself with 
for pro rats distribution :: assets. 
ar.5 ] -:1s- Pis really aetepiiug a =um 
oi money irons the dertrr sni 

pottle: :i 1 re-:;: to tbe eff:: that : 
decree fc is been wholly sitisfed. In 
these c : rcr-rs:aroes :t :s mors than 
doubtful whether M:bkan C 111 5 has 
n:: by bis :on ccr estc-rei himself from 
claim::: anything further from the judg¬ 
ment-i!:* tors at all events. If he has 
been nnfairiy treated ty Dhclxn Pas, he 
may cr may net have some remedy 
against him. 

To return to tbs coestirn of limitation 
decided by the lower Ccort. It seems to 
me from the lengthy arguments pot 
forward by Mr. Gcvinl Das that, even if 
it be conceded that Mobkim Chin 3 cooil 
execute this decree, the itpIicst:ob cf 
14th December IP 14, not to sr«k cf the 
application cf 15th January 1907, is 
limebarred. Mohkim Grand most take 
up one position definitely cr another. 
He most say either I am a joint decre-e- 
holder along with Eholsn Da-, cr he 
must say that he is simriy 1 transferee 
of a portion cf Phelan Pas s decree. As 
we have seen, is be takes up the latter 
position, he cannot ar ply for execution at 
all. If, cn the ether hand, he takes up 
the former position, there is no getting 
cut c? this that he might haTe applied 
for execution any day after the execution 
of the deed transferring jar: of the de¬ 
cree to him. and under Art. 1S1 the ap¬ 
plication of 1507 is out of time; see 
Subla Tier t. saminatha Ij>cr (3). 
A reference has been made :n arguments 
to O. 21. R. 15. Ci*il P. C , but I do cot 
think it hits any application to the pre¬ 
sent case, for it only apples where the 
decree itself makes a number of persons 
ts >cini decree holders. There is no re¬ 
ference to transferees in th at rule , Mr. 

(1) (18301 IT 0*L 341. 

113101 33 Mai. S.=? I- C. 441- 
(3) [1309] 1 JL C. S33. 


- B. .-.-_ Arr^ai 

4 :::C4l 26 AIL 31E. 

5 55 AIL 334. 

e 11SC6I Z Ah. i-32. 
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Shidi Lal a>d Pry dls, JJ. 

and ethers —Piai- -—Appel 


facts. 


v. 

other; 


■Defendants— 


Zlir Khcn and 
P.esr indents. 

First Arpea! No. €07 cf 1915. Decided 
cn *2?rl -~cly 1919, from decree of Senior 
5nh- T ndre, H:s = ar, D - 1st December 
1915. 

Civil P C. 190S , S. 47—Person! i: 


pleaded zs defendants on ground of posses¬ 
sion eeried—Sepsrzte suit for reiteration 
berred —Suit can be treated as an applica¬ 
tion. 

I?r=rn.? who are imgleadid as defendant* to a 
Fun. b&MCse they are said to be is pxsesiizn of 
Lb? property the mere fact that they :axe 20 iu- 
if:-*; in the liligaticD are sevenhsle-ss parties to 
ibe ni: and if they are »r: 2 gly cpted, their 
: r:;er remedy is by way cf s;*l:es»:a to tbe 
E-eculir c Ccun asiisg it to restore poKM to 
ihim. The quest *:2 whether part cf the land 
is their possessaoa eoclJ be A i arf cr nil is 
:a£ which relates to tbe exeert-rn of the necroe. 
C^aeeqnecUr S. 47 bars a suit by theta to 
restr» poMSsoe to theca. Bet ih? suit can be 
Lfifei as aa iprhriti:a nnfer S- 47. 

[p 431 C 5; P 432 C 1] 

'b) Limitation Act (2998)1, Art. 165 — A?- 
plicabXty. 

Artirle 165 cces not ayrly to aa arpiicauoo by 
i jairtreat-debter. : r ^ v 

c> Limitation Act (1908), Art- 1S1—Appli¬ 
cation fer restoration of possession by jadg. 
aent debtor. 

Aa arplftcalioa frr restoration :i prsse^ra by 
1 rndraject dcbftcr is gererred by tbe three 
rear*’ rule as la:i 1 “*u ic Art- lr 1. tr 4o- C __ 

d f Geil P C. (1908). S. 47—Person not a 
^arh to sait not bound to apply Ritbt of 
OT -:t—Re=e<-y of jadgnjent debtor is by way 
if application only. 

A i»rrsc3 who is ert a pirty to the ***** z:i 
srrri =aie a 3 ajpliratioa to tbe Cccrt «t*- 
:uti 2 C lb: decree and may ins: tu:e a reguor 
-it a-1 t^at e^?3 if be a: flies ir 1 fA L. be can 
lill being a regular suit wilhia on* je^r_ to 
iiaUish uis right to the preparty. C: : -= ^ - r 
a cartT tc a derr** ^ Pteduded i«« 
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filing a separate suit and mast apply to 'tho 
Court of execution fer redress. [P 4?2 C 2J 

Naval: Chand Pandit —for Appellants. 

Nand Lai—for Respondent?, 

Shadi Lai, J.—Punrnrn au<l three 
other persons, who are defendants 10 to 
13, acquired the village of Dadupur in 
the Hissar District hy means of a pre¬ 
emption decree, which they obtained on 
19th December 190$. It appears that 
the pre-empters did not possess sufficient 
funds to prosecute their suit to a success¬ 
ful conclusion and stood in need of pecu¬ 
niary assistance. They had consequently 
entered into an agreement on 30th Nov¬ 
ember 1007 with various persons with 
the object of finding money in order to 
comply with the requirements of the i re- 
emption decree. In pursuance of the 
agreement they contracted to sell one- 
third of the village to Ram Singh and 
Nidhan Singh ou behalf of the tenants of 
Dhani Dhangapur which is a hamlet com¬ 
prised in the village of Dadupur. This 
contract culminated in a decree for the 
possession of one-third of tho village; but 
the parties to the present litigation are 
not concerned with it. Confining our at¬ 
tention to the remaining two-thirds of 
the village, we find that there is a dispute 
between two sets of rival claimants, both 
of whom derive their title from the pre- 
emptors. The present plaintiffs allege 
that in pursuance of the agreement above 
referred to they contributed expenses 
towards tho conduct of the pre-emption 
suit in ordor to get a proportionate share 
of the village; and that the pre-emptors, 
after obtaining possession of the property, 
transferred to them a certain area of land 
corresponding to tho money contributed 
by them (plaintiffs). The possession of 
the property thus transferred was duly 
delivered to the transferees; and a muta¬ 
tion relating to tho transfer was attested 
by the revenue officer on 1st December 
1910. 

Tho rival claimants whoaredefendants 
1 to 9 rely upon a sale-deed of sevon and a 
half biswas out of 20 biswas executed in 
their favour on 2nd March 1909 by tho 
pro-emptors, and upon the decree which 
they obtained on the strength of that 
salo-deod. In the suit, which resulted in 
that deores, these claimants impleaded as 
defendants not only their vendors, but 
also the present plaintifTs who were said 
to be in possession as tenants of the ven¬ 
dors. The present plaintiffs however 


took no interest in the suit; they neither 
put in a written statement nor appeared 
at any stage of the litigation. Tho claim 
was ultimately allowed hy the Chief 
Court on 6th December 1913; but a pro¬ 
viso was added to tho decree l»v which 
the shiredecreed to the plaintiffs was to 
ho taken from the vendors and not from 
the one-third shore belonging to tho re¬ 
presentatives cf Ram Singh and Nidhan 
Singh, who were also defendants. It ap 
pears that tho learned Judges were nob 
aware of tho sale in favour of the present 
plaintiffs and no reservation was conse¬ 
quently made in their favour. 

The decree-holders applied for execu¬ 
tion, and a warrant for possession was 
issued. The present plain till s filed an 
objection nud applied for amendment of 
the warrant, pointing out that possession 
was to bo taken of the land belonging to 
defendants 10 to 13 only. This applica¬ 
tion was granted, and tho warrant was 
amended accordingly. Nevertheless pos¬ 
session of land held by the present plain¬ 
tiffs was ultimately given to the decree- 
holders by having them rocorded as pro¬ 
prietors of seven and a half biswas in tho 
pabwari's papers; and they consequently 
presented a dakhalnama stating that they 
had obtained possession. It appears that 
tho present plaintiffs who had obtained 
possession of tho greater portion of the 
remaining two thirds share of Dadupur 
under the terms of the agreement, dated 
30th November 1907, were ousted by the 
aforesaid decree-holders in pursuance of 
tho mutation entry obtained by the latter 
in execution of their decree; and it was 
only then that the former became aware 
that the latter had boen given possession, 
in execution of their decree, of seven and a 
half biswas. They have consequently 
brought tho present action to recover 
possession of tho land from which they 
were ousted. 

The first question for determination is 
whether the suit is barred by the provi¬ 
sions of S. 47, Civil P. C. The Subordi¬ 
nate Judge has decided this point against 
the plaintifTs, and has, after treating the 
suit as an application, under S. 47, dis¬ 
missed it holding that it is barred by 
time under Art. 1G5, Lim. Act. Now, 
we have carefully perused the proceed¬ 
ings of the suit which resulted in the 
decree; and we consider that, though 
the present plaintiffs took no interest in 
the litigation, they were certainly parties 
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jto it. It is clear that they were implea- 
;ded as defendants because they (were) 
said to he in possession of the property; 
and if they were wrongly ousted, their 
proper remedy was byway of an applica¬ 
tion to the executing Court asking it to 
restore possession to them. 


Section 47 expressly lavs down that 
all questions arising between the parties 
ton suit and relating to the execution, dis¬ 
charge or satisfaction of the decree shall 
ho determined by the Court executing the 
decree, and not by a separate suit. As stated 
abovo, the present- plaintiffs were parties 
to the suit; and the question whether the 
then decroe-holuers were entitled to re¬ 
cover 7 \i biswas cut of the land in pos¬ 
session of the present plaintiffs wa9 one 
relating to the execution of the decree. 
AVe accordingly hold that S. 47 bars the 
suit, and that the Subordinate Judge was 
right in trep.ting the suit as an application 
under that section. The question of limi¬ 
tation isnofceasy todotermine. Thd learn, 
ed Subordinate Judge holds that Art. 1G5 
applies to an application for restoration 
of posssssion made by a person who has 
been dispossessed of immovable property, 
and who disputes the right of the decree- 
holder to the possession thereof; and 
that it i9 immaterial whether the appli¬ 
cant is a party to the decree which is 
being executed or a stranger. This, no 
doubt, is the view taken by the Madras 
High Court in Ttatnam Ayyar v. Krishna 
Doss Vithal Doss (1) and it ha9 beon 
followed by the Allahabad High Court 
in Hardin Singh v. Hackman Singh (2). 
A different view has recently been taken 
by the Allahabad High Court in Abdul 
Karim v. Islamun-nissa Dibi (3) where 
the learned Judges hold that the legisla¬ 
ture in enacting Art. 165 had the provi¬ 
sions embodied in O. 21, R. 100, Civil 
P. C., in mind, and intended to apply the 
article to an application made under 
that rule. In dealing with the argument 
that the words of the article were wide 
enough to include an application by a 
judgment-debtor, the learned Judges made 

the following observations: 

“ Tho argument for the view adopted in tho 
repqrtcd cases, and followed by tho District 
Judgo in tho case, is that the words are wido 
enough to include a judgment*debtor. Separa¬ 
ted from their context this is true. A judgment- 
debtor is a ‘person’ in such a caso as this. 


(1) [18031 21 Mad. 494. 

(2) (1903] 25 All. 343. 

(3) [1916] 88 All. 889=34 I. C. 231. 


Moreover the judgment-debtor in bis applica¬ 
tion, under S. 47, -is complaining of the same 
sort of act as an applicant under O. 21, R 100 
would have to complain of. But the moment 
it is realised that what the scheduloto the Limi¬ 
tation Act consists of is an enumeration of suits, 
appeals and applications of various kind*. and 
that the language of Art 1C5 is merely a defini¬ 
tion or description, all difficulty as to the use of 
the word 4 person * disappears. In our opinion 
the word * person ’ in that context, although 
wide enough to include a debtor, was never us€d 
iu any other sense than that of a person who 
is authorised by O. 21 , R. 100 . to make an ap¬ 
plication of that description. To hold otherwise 
would result in this: that if a judgment-debtor 
applied to the Court under 0.21. R ICO, and 
adopted the language of Art. 1C5. bis application 
would have to hi dismissed because ho is oreclu- 
ded from making an application of that descrip¬ 
tion, and yet if he poR*pones applying, under 
S. 47, for more than thirty davs. the languago 
of the article is to be applied to him. 


Though tho matter is not- free from 
difficulty, we are, ns at present advised, 
inclined to concur in tho conclusion that 
Art. 165 wa* not intended to apply to an, 
application by a judgment debtor. It is 
to ho observed that a person, who is not 
a party to the deoree, is not bound to 
make an application to the Court execu¬ 
ting tho dccreo; and may, if so advised, 
institute a regular suit; and that even if 
ho applies and fails, he can still bring a 
regular suit within ono year to establish 
his right to the property. On the other 
hand, a party to a decree is precluded 
from filing a separate suit and must ap¬ 
ply to the Court of execution for redress 
The application of the rule of thirty days 
may, in such a caso, result in groat hard¬ 
ship, because the party concerned may 
not come to know of the delivery of pos¬ 
session to tho decree-holder until after 
the expiry of 30 days, as actually hap¬ 
pened in be present case. This hardship 
should so far as possible bo avoided. 
Following tho ruling in Abdul Karim v. 
Islamun-nissa Dibi (3), wo hold that 
tho application for restoration of pos^ 
session is governed by three years 
rule as laid down in Art. 181. and that it 
should bo decided upon the merits 
Whether the plaintiffs acquired a valid 
title to the land prior to the sale in 
favour of defendants 1 to 9 is a matter 
which has not been enquired into, and 
the material upon the reoord does not 
enable us to adjudicate upon that issue. 
If tho appellants succeed in proving that 
they had acquired a valid title to the 
whole or part of tho land in disputei be¬ 
fore the sale in favour of the defendants, 
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they are entitled to la restored to the 
possession of the laud ’proved to be their 
property, unless their prior title is de¬ 
feated on some other ground. For the 
aforesaid reasons, we accept the appeal, 
and setting aside the decree of the lower 
Court, remit the case thereto for decision 
on the merits. The court-fee on the me¬ 
morandum of appeal shall he refunded 
and other costs shall abide the event. 

R.m./r k. Case remanded. 


A. I. R. 1919 Lahore 433 (1) 

Shadi Lal, J. 

Had he Sham —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Bevn. Petn. No. 457 of 1919, 
Decided on Kith July 1919, against the 
order of Sess. Judge, Lahore, D/- 25th 
March 1919. 

Criminal P. C. (1898), S. 437—Accused 
diichorged —Further inquiry should not be 
ordered unless order of discharge is manifest¬ 
ly perverse or based on incomplete record. 

Further enquiry into the case of a discharged 
person should not be ordered, unless the order of 
discharge is manifestly perverse or foolish or is 
based upon a record of evidence which is obvi¬ 
ously incomplete. Where, thereforo tho Magis¬ 
trate recorded the evidence of all tho witnesses 
whom tho complainant wanted to produce iu 
support of his complaint and, after considering 
the evidence, being of tho opinion that the story 
told by them was an improbable ono, dismissed 
tho complaint; but tho Sessions Judge, holding 
that tho atcry might bo improbable but was by 
no meaue .mpocsible, ordered a further enquiry. 

1 /e/d: that this was not a valid ground for 
dissenting from tho conclusion of tho Magistral 
and for directing further enquiry. [P 433 C 1, 2] 

Tek Chand —for Petitioner. 

Moli Sugar and Devi Das— for tho 
Crown. 

Judgment.—After perusing the judg. 
ments of the lower Courts and examining 
the arguments advanoed by the learnod 
vakils on both sides, I have reached the 
conolusion that the order of the .learned 
Sessions Judge directing further enquiry 
cannot be sustained and must be set aside. 
It is to be observed that the Magistrate 
recorded the evidence of all the witnesses 
whom the complainant wanted to produce 
in support of his oomplaint, and that 
after considering that evidence ho came 
to tho conolusion that the story told bv 
them was an improbable one. and he 
consequently dismissed the complaint. 

Jtorv Se881on8 . Jud ee holds that 

story may seem an improbable one but 
it is by no mean B impossible.” Now, T 
(do not think that this is a valid ground 
1919 L/C6 & 56 


for dissenting from the conclusion of the 
trial Court and for directing a further 
enquiry. It is possible that another 
Magistrate may come to a different cou. 
elusion on the evidence, but that does 
not justify an order for further enquiry. 
The principle of law enunciated in the 
Full Bench ruling in Emperor v. Kirn 
(1), though directly applying to a case of 
fresh enquiry after discharge, has an 
important bearing on tho case before me, 
in which, as pointed out above, the whole 
of the evidence on behalf of the com- 
piftinant was recorded by the Magistrate. 
The learned Judges laid down in that 
judgment that further enquiry ie impro. 
per, unless the order of discharge was 
manifestly perverse or foolish, or was 
based upon a record of evidence whioh 
was obviously incomplete. Judged by 
this teat, the order of the learned Ses¬ 
sions Judge cannot be upheld. Further 
I must say that I am inclined to endorse' 
tho view of the Magistrate that it is diffi¬ 
cult to believe the story related by the 
complainant. Accordingly I acoept the 
application for revision and sot aside the 
order directing further enquiry. 

JLM7R k. Application accented. 

(l) W£*• 1911 sssiToriasa 

or. u. j. jG4. 


A. I. R. 1919 Lahore 433 (2) 

Martineag, J. 

Mangat and another— Convicts—Poti- 
tionors. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 668 of 1918 Da 
oidad on 20th July 1918 from order of 

1918 Ma819trat01 Rohtak - D/- 29th April 

Penal Code (I860), S. 297-"Di»lurbance" 

dTencV \°”° ,n,erfer °nce in, or bin- 

monTe,. perform *"« of funeral cere- 

Tho word "disturbance” in S. 207 
somo active interference in, or hindrance t™ P tho 
performance of the funeral ceremonies The 

fnr ° f tha com plolnant bay! 

K J d ’ th ? , 00, “P lo 'ntint and bis relations took 
the body out to the cremation ground and wore 

there and “ te U ' w . h#a tho accused came 

there andtoid them not to cremate tho body 

and on being asked why, said that they would 
stale the reason to tho Polios. y oula 

lUt , tbo ,, mere uttoroncoof tho words 

hia relations should persist in haying tho 
cremated, could not be regarded “s a d'lsturbaS 
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to tbe persons assembled for tbc performance of 
the funeral ceiemonies within the meaning of 
S. 207. IP 434 Cl] 

Iftikhar Ali —for Petitioners. 

Judgment. — The case against the 
petitioners is that when the grand¬ 
daughter-in law of the complainant Shiv 
Pam died, and the complainant and his 
relations took the body out to the crema¬ 
tion ground and were preparing to cre¬ 
mate it, the petitioners came there and 
told them not to cremate the body, and 
on being asked why, said that they 
would state the reason to the Police. On 
these facts the petitioners have been con- 
victed of an offence under S. 297, I. P. C. 
The conviction appears to ho wrong. No 
indignity was offered to the deceased’s 
body and the only question is whether 
the petitioners caused disturbance to the 
persons who were assembled for the per¬ 
formance of the funeral ceremonies. The 
word 'disturbance” in S. 297 is Dot de¬ 
fined, hut I take it that the term implies 
some active interference in, or hindrance 
to, the performance of the funeral cere¬ 
monies. Had the petitioners attempted 
forcibly to prevent the ceremonies from 
being performed they would, if they 
acted with the intention or knowledge 
mentioned in S. 2’>7, have been guilty of 
an offence under that section. They 
might oven have been held guilty if they 
had told the complainant and his rela¬ 
tions that they would not allow the cre¬ 
mation to take place. But this did nob 
happen in the present ciso. The peti¬ 
tioners merely told the complainant and 
his relations not to cremate the body, 
and the complainant thereupon left the 
place and went off to the thana to make 
report. The mere utterance of the 
wo r ds "do not cremate the body,” unac¬ 
companied by any attempt to prevent 
the cremation, or by any manifestation 
on the part of the petitioners of their 
intention to interfere if the complainant 
and his relations should persist in having 
the body cremated, cannot be regarded 
as a disturbance to the persons assembles 
for the performance of the funeral rced- 
monies. I therefore accept this applica¬ 
tion, set aside the convictions and sen¬ 
tences, and acquit the petitioners. 

pm/r k. Petition accepted. 
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Scott-Smith, 0. J. 

Kan ski and others— Defendants—Ap- 
pellants. 

v. 

Gauri Shankar and others— Plaintiff 
and Defendants— Respondents. 

Second Appeal No. 38 of 19i8. Decided 
on ~-th January 19i9, from decree of 
Dist. Judge, Ambala, D/- 18th October 
19 17. 

Pre emption—One cosharer cannot con¬ 
tract with his mortgagee that he should have 
right of pre emption—Other cosharers are 
not bound by such agreement —Attestation 
held amounted to concent—Pre emptor not 
enforcing h*'s right for many years would be 
deemed to have waived his right— His heirs 
are estopped by bis waiver—Evidence Act, 
S. 115 — Waiver, Attestation. 

A It and A K inherited onosixteentb cf the 
property of one S D. A K morlgaged tbc shop 
in dispute to one S on 12th February 1SS7 aud 
covenanted to offer it fir>t of all to the mortgage* 
in ca-e be wanted to sell it. On 12tb September 
1691, S sold bis mortgagee rights to C. Ou 18 th 
August 189G the other heir* of S IJ sold certain 
shops including tbc oue in dispute to one .4 and 
A K attested tbe sale-deed as a witness. From A 
the property passed to S li by a sale iu execution 
proceedings iu 1904 aud S U mortgaged it to K 
It who now sued for redemption of tho original 
mortgage made by A K in favour of S in 1867: 

Ueld\ (1) that A K had no right as against 
tho other cosharers to contract that the mort¬ 
gagee should have a right of jre*cmption in the- 
property and that all the ^cosharers had a per¬ 
fect right iu 1690 to make an absolute sale of 
the equity of redemption; (2) that tho fact that 
A K signed tho de» d of sale implied his consent 
thereto; (3) that C bad waived any right of 
pre-emption that be may have had by not enfor¬ 
cing his claim when tho property was auctioned 
in 1904; (4) that C and the sons of S who 
now steed in his shoes were equitably estopped 
by C's waiver and acquiescence iu tho previous 
sale and that tbe plaiutifl’s suit must thereforo 
succeed. IP 135 O 2; P 486 0 lX 

Gokul Cliand Naran— for Appellants. 

Jai Gopal Sethi —for Respondents. 

Judgment.—This is a secoud appeal 
from the order of the lower Court gran¬ 
ting the plaintiff a decree for redemption 
of mortgage of a certain shop on payment 
of Rs. 500. Tho facts of tho case aro 
briefly as follows: Abdul Rahman and 
Abdul Karim inherited 1/16 share of Sharf 
Din’s property, which included tho shop 
now in disputo. Abdul Karim mortgaged 
this shop to Safri by three successive 
deeds, the last of which was for Rs.500 ex¬ 
ecuted on 12th February 1887. In thisdeed 
there was a covenant that if the mort¬ 
gagor wanted to sell the shop he should 
first of all offer it to the mortgagee. On. 
12th September 1891 Safri sold hismort- 
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gagee rights to Chubar Mai. Od 18th 
August 189G the other heirs of Sliarf Din 
sold certain shops, iocludirg the cne in 
dispute, to Asa Ram ior Rs. 1,000. Abdul 
Karim did not join in the sale, hut he 
attested the deed of sale as a witness, 
thereby implying his consent thereto. 
From Asa Ram the property passed to 
Shadi Ram by a sale in execution proceed¬ 
ings in 1904 and Shadi Ram mortgaged 
it to Kaoshi Ram, son of Buagwan Das, 
plaintiff. Kan9iii Ram has dow sued for 
redemption of theoriginal mortgige made 
to Safri, and has, as already stated, been 
granted a decree. The sons of Safri have 
filed a second appeal to this Court aud 
the contention on their behalf is that 


under the deed of 12th February 1887 
they had a right of preemption and were 
therefore not bound by tho salo of the 
equity of redemption made to Asa Rim 
on 18th August 1893. Tneir counsel, Mr. 
Narang, has referred to the Law of Ti ans¬ 
wer by Gour. Edn. 4, Vol. 2, p. 941, where 
it is said that a covenant for pre-omption 
may bo enforced by eithor a suit for the 
specific performance of the contract of 
pre-emption, or the same right may be 
sot up as an equitable defence to the 
mortgagor's suit for redemption. Should 
the pro-emptor fail to.enforco his right 
within limitation, his claim, though bar¬ 
red, is not extinguished and he would 
not therefore be precluded from setting 
up his equity by way of defence. 

In support of this ho also cited Kan- 
harankutti v. Uthoti (l). Krishna Menon 
v. Kesavan (2) and Iiamasami Pattar v. 
Chinnan Asari (3), Mr. Gour however ie 
careful to add that while the pre -emptor 
is not so fettered by any positive rulo 
limiting bis right, it does not thenoe 
follow that he may set up the right by 
way of defence at any time. For in such 
a case he may have to be confronted with 
tho pleas of laches, waiver, acquiescence 
or other forms of equitable estoppel. 
Now, though the right of pre-emption of 
the sons of Safri cannot now ho enforced 
by reason of tho law of limitation, it is 
still contended that they can sot up this 

right as an equitable defenoe to the pre. 

sent suit for redemption. The lower ap. 
pel late Court considers that Chuhar Mai 
to whom the mortgagee rights were trans- 
ferred had given up hia right of im>_ 

(1) 118901 19 Mad. 490. - 

2) 11897] 20 Mad. 805. 

(3) [1901] 24 Mad. 449. 


emption, nnd in support of this view it 
relies upon the statement of Chuhar Mai 
made in a case brought by him cn 8th 
November 1913 agiiust the 30 ns of Safri 
for rent of the shop in dispute. In that 
statement lie said that defendants'father 
took the property on mortgage and sold 
his mortgagee rights to him. The sons of 
tho mortgagor sold their rights to Asa 
Ram and Sha-li Ram bought these rights 
from Asa Ram in an auction. Tho learned 
District Judge considers that this state¬ 
ment shows that Chuhar Mai had waived 
his right of first refusal winch lie held 
under tho deed of mortgage of 18S7, and 
that when he re-sold his mortgigeo right 9 
to tho sons of Safri ho re-sold them 
minus this right of first refusal or pre¬ 
emption and that therefore they stand in 
the shoes of an ordinary mortgagee. 
Counsel for appellants contends that this 
meaning cannot bo attached to Chuhar 
Mai's statement. 


oji.ui uu ueiuii oi ono respondents 
opposes the appeal on two main grounds. 
In tho first place, ho says that Abdul 
Karim, though he may have had a right 
to mortgage the shop, had no right to 
contract that tho mortgigee should havo 
a right of pre empticu in caso of a sub¬ 
sequent sale and that tho other heirs of 
Sharf Din had a perfect right in 189G to 
sell the equity of redemption of thisahop 
to whomsoever they chose and that their 
sale to Asa Ram was a perfactly valid 
one. He contends that Abdul Karim 
signed the deed of sale, which shows that 
ho had consented to tho sale. I think 
there ie great force in these arguments. 
It does not appear to mo that Abdul 
Karim had any right ns against tho other 
oosharers lo contract that the mortgagee 
should have a right of pre-emption in tho 
property and thac in any case all the co 
sharers had the right to make an absolute 
salo of the equity of redemption in 1896 
In the second place it ie urged that 
ChuharMal, by not enforcing hie claim 
whon the property was auctioned in 1904 
undoubtedly waived any right of pre’ 
emption whioh lie may havo had prior to 
the auotion, A proclamation of sale must 

havo issued and tho presumption is that 

all the legal formalities were dulv nnm 
pliod with. Chuhar Mai was in possession 

through the sons of Safri and it is a fSr 
inference that he know about the aoution 
When he made the statement referred 
by the Distriot Judge in the 1913 suit 
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he referred to the auction and never said 
anything about its not being binding upcn 
him. I think he meant at that time to 
state that the equity of redemption had 
been validly transferred first of all to 
Asa Ram and subsequently toShadiRam. 
In ray opinion then ho and the sons of 
Safri, who now stand in his shoes, are 
equitably estopped by his waiver and 
acquiescence in the previous sale. 

The result is that the plaintiff is held 
to be entitled to redeem and I dismiss 
the appeal with costs. 

R.M./R.K. Appeal dismissed. 


A. I. R. 1919 Lahore 436 

Scott-Smith and Martineau, JJ. 

Narain Dass and another —Plaintiffs— 
Appellants. 

v. 

Mt. Sahib Bano and others — Defen¬ 
dants—Respondents. 

First Appeal No. 622 of 1915, Decided 
on 13th Juno 1919, from decree of Sub- 
Judge, 1st Class, Mianwali, D/- 13th 
February 1915. 

(a) Registration Acl (1908), S. 77 — Suit to 
enforce registration of deed of mortgage on 
Registrar’s refusal to register—Deed creat¬ 
ing charge not merely on land already 
mortgaged but on other land also is entirely 
new deed and is in contravention of the 
Punjab Alienation of LnndAct(13 of 1900), 
S. 9 (3). 

Whore in a suit under S. 77, Registration Act, 
to enforce registration of deed of rnortgago on .re¬ 
fusal of tho Registrar to register the deed which 
purported tocreate a further charge on the lands 
ahead ymortgaged, was found actually to have 
created a charge upon other lands also which had 
not been previously mortgaged, tho mortgage deed 
was held not merely to be an additional charge 
upon lands already mortgaged but was an en¬ 
tirely now deed and as such was held to bo in 
contravention of tho provisions of the Punjab 
Alienation of land Act, and S. 9 (3) was held 
inapplicable tho suit being merely to enforce 
registration of mortgage deed. [P 43G C 2] 

(b) Punjab Alienation of Land Act (13 of 
1900), S. 9 (3)—"Refer the case to the De¬ 
puty Commissioner”—Meaning of, explained. 

The expression in sub-S. (3), S. 9, that ‘ if a 
suit is instituted in any civil Court on a mort¬ 
gage to which sub-S. (1), sub-S. (2) applies tho 
Courts shall refer the case to tho Deputy Com¬ 
missioner "means a suit instituted to enforce 
some of tho terms of a rnortgago and does not 
apply to a suit instituted merely to enforce 
registration of a mortgage deed. U W' c ij 

Bahadur Chand for Nand Lai — for 

Scott Smith, J—Th.s is a first ap. 
peal from the order of the Subordinate 
Judge, Mianwali, dismissing the plain¬ 
tiffs’ suit brought under S. 77, Regis¬ 


tration Act, to enforce the registration of 
a deed of mortgage the Registrar having 
refused to register on the ground that the 
need contravened the provisions of tho 
Punjab Alienation of Land Act. The 
order of tho Registrar refusing registra- 
tion will be found printed at pp. 22 and 
23 of the paper book. Prior to the deed 
in suit three previous rnortgago deeds 
wore executed by Ghulam Haider Shah 
or by several of his sons in favour of 
Khota Shah^orof Khota Shah and others. 
In the deeds of 1878 and 1880 certain 
ala milkiyat rights in laud of which the 
area was not specified wore mortgaged 
and in the deed of 1894 adna milkiyat 
rights in 1529 kanals of land were mort¬ 
gaged. The present mortgage deed pur¬ 
ports to create an additional charge of 
Rs. 5410 on tho land already mortgaged 
by the deeds of 1878 and 1880. This 
sum includes Rs. 3050 said to bo due 
under the deed of 1894. Now the deed 
in dispute creates a further 'charge upon 
the ala milkiyat rights mortgaged in 
1878 and 1880 and also upon 12/28th of 
5191 kanals of adna milkiyat rights 
which were not mortgaged by those deeds 
and the area is very much iu excess of 
1529 kanals of adna milkiyat mortgaged 
by tho deed of 1894. Tho deed in suit 
as pointed out by tho lower Court con¬ 
tains a false averment to tho offect that 
adna milkiyat rights in any -land had 
been mortgaged by tho deed of 1878. 
There is however no doubt that although 
tho deed in question purports to create a 
further charge on the lands already 
mortgaged it actually creates a charge 
upon other lands also which had not 
previously been mortgaged. Upon this 
ground alono we hold that tho mortgage 
deed in dispute is not merely an addi¬ 
tional charge upon lands already mort¬ 
gaged but is an entirely new deed and as 
it i 3 in contravention of the provisions 
of tho Punjab Alienation of Land Act the 
Registrar's order refusing to register it 
was perfectly correct. We do not think 
it necessary to go into other points 
raised by tlie lower Court as grounds 
for refusing registration because upon tho 
ground stated above we consider that tho 
deed should not be registered. 

It is finally urged by Mehta Bahadur 
Chand that tho civil Court should have 
referred the case to the Deputy Commis¬ 
sioner under the provisions of S. 9 (3;, 
Alienation of land Act. Tho second part 
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of the subsection in question \sbich the 
counsel says applies is: 

“if a suit is instituted in any civil Court on a 
mortgage to which sub-S. (1) or sub S. (2) applies 
theCourt shall refer the case to the Deputy Com¬ 
missioner with a view to the exercise of the 
power conferred by the subsection applying 
thereto." 

In our opinion it cannot be said that 
the present suit has been instituted on a 
mortgage. This expression means a suit 
instituted to enforce some of the terms of 
a mortgage whereas the present suit has 
been instituted merely to enforce regis¬ 
tration of a mortgage deed. Sub-S. 9 (3) 
is therefore inapplicable and we dismiss 
the appeal ex parte. 

R.M./R.K. Appeal dismissed. 

A. I. R. 1919 Lahore 437(1) 

LeRossignol, J. 

Radha Kishen —Petitioner. 

v. 

Tirath Ram —Opposite Party. 

Civil Revn. Petn. No. 342 of 1919, 
Decided on 24th October 1919, from 
order' of Senior Sub-Judge, Amritsar, 
D/- 11th March 1919. 

(a) Punjab Courts Act (3 of 1914), S. 44 — 
Moaning of interlocutory order not clear— 
Right of High Court to interfere—Commis¬ 
sioner appointed for examination of account 
—Power to decide legal question—Civil P. C, 
(1908), O. 26, R. 11. 

The proposition of law and practice that the 
High Couit should not interfere with an inter¬ 
locutory order in revision is sound, but when it 
is not clear what tbo Subordinate Judge's order 
means it can interfere and moko tbo order clear. 
Question whethor scttlod accounts should be dis¬ 
turbed or not and whether accounts included in 
ono suit can or cannot bo Included in another 
suit are legal questions which must bo decided 
by the Court and not by tbo Commissioner ap¬ 
pointed for tbo examination of accounts. 

„ (P 437 0 2) 

(b) Accounts—Settled— Re-opening of, is 
not allowed unless for fraud or mistake. 

It 19 a correct proposition of law that a 6ettlod 
account cannot be re-opened except on apccifio 
allegations of fraud or mistake. IP 437 0 2] 

Santanam —for Petitioner. 

Manohar Lai— for Opposite Party. 

Judgment. — The plainfciff-respon 
dent has obtained an ex parte preliminary 
decree against petitioner, and accounts 
have now to be rendered by the defen¬ 
dant. A commissioner for the examina¬ 
tion of the acoount had been appointed, 
when the defendant urged that the Court 
should decide certain objections before 
the commissioner commenced his task. 
The Court below on this passed an order 


that the Commissioner was to weigh all 
objections aad counter-objections and 
then to report. Mr. Manohar Lai for 
the respondent urges that the order is of 
an interlocutory description and tHis 
Court should nob interfere in revision. 
No doubt that proposition of law and 
practice is sound, but in this case it is 
not clear what the Subordinate Judge’s 
order means. If it means that the Com¬ 
missioner is to decide the objections, 
then the Subordinate Judge is throwing 
upon the Commissioner a task 'which the 
Subordinate Judge should perform. He 
is refusing to exercise his jurisdiction. 
If however his intention merely is that 
in his examination of the accounts Com¬ 
missioner is to bear in (my) mind objec¬ 
tions and cros9 objections and is merely 
to report how those objections ’affect the 
account, then the Subordinate Judge’s 
order is correct. 

The two main contentions raised by 
petitioner are that settled accounts are 
not to bo disturbed and that accounts in¬ 
cluded in another suit by plaintiff are 
not to be included in this suit. Those 
questions are clearly legal questions 
which must bo decided by the Court and 
not by the Commissioner, and I need not 
say more here than that it is a correct 
proposition of law that a settled 'account 
cannot be reopened exoept on speoifio al¬ 
legations of fraud or mistake, but I do 
not see how specific objections can he de¬ 
cided by the Subordinate Judge until ho 
has a clear statement of accounts before 
him. I interfere then in this case merely 
to make it clear that the Commissioner 
shall report to the Coart the condition 
of accounts between the parties, as dis¬ 
closed by those accounts alone. Parties 
to bear costs of this hearing. 

R.M./r.K. Order modified . 


A. I. R. 1919 Lahore 437 (2) 

Martineau, J. 

Suba —Defendant—Appellant. 

v. 

Shahab Din and others —Plaintiff and 
Defendants—Respondents. 

Miso. Second Appeal No. I860 of 1919, 
Decided on 27th October 1919, from 
order of Dist. Judge, Lahore, D/- 24th 
March 1919. 

Punjab Pre-emption Act (16 of 1887). 
o. 15 (b) Cotharer only in well end not in 
agricultural land told it not entitled topre- 
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empt Right of pre-emption is adjunct or ap¬ 
pendage alone—Punjab Laws Act, S. 12 (a). 

Where a share in well held serarately from 
land is sold, the mere fact that the person is a 
cosharer only in the w. 11, with path attached 
to it, by which the rest of the land was irrigated 
and not in the agricultural land sold, and dees 
not get the right of pre-emption in the land 
held separately, it being a mere appendage or 
adjunct together land ar.d cannct be treated as a 
property separable from the rest of tbe land. 
Right of pre-empticn in it alone cn the strength 
of his being a cosharer therein conn t bo claimed 
when he ha3 no such right in other land sold. 

[P 435 C 1] 

Xiaz uhavnnad —for Appellant. 

Mehr Chand—for Respondents. 

Judgment.—The plaintiff sued to 
pre-empt 40 kaoals, 8i marlas of land, 
land, sold, by defendants 1. 2, and 
3 to Suba, defendant 4, on tbe ground 
that ho was a cosharer therein. This 
land included 38 kauals (5 marlas in 
khata 165 and half of 3 kanals 5 marlas 
in khata 16G. The latter khata comprises 
only the well by which the rest of the 
land is irrigated and the path to the well. 
It was found that the plaintiff was not 
a co3harer in khata 165, and the first 
Court hold, following Shahu v. Baku (l), 
that although the plaintiff was a co¬ 
sharer in khata 1G6 this fact would not 
give him a right of pre-emption, khata 
1G6 being a mere appendage or adjunct to 
the other khata. The Subordinate Judge 
therefore dismissed tbe suit. 

At the hearing of the appeal in the 
District Court counsel for tiie plaintiff 
limited his claim to khata 166 and the 
District Judge held that Shahu v. Haku 
(1) was inapplicable and that this small 
plot of land still remained subject to the 
right of pre -eruption, and he remanded 
the case. The defendant vendee has filed 
a second appeal in this Court. The 
land in suit formerly belonged to Rahim 
Bakhsh and Cbiragh Din. There was a 
partition between them in 1867, and 
what is now khata 1865, was included in 
the partition and apparently fell to the 
share of Rahim Bakhsh, but khata 166 
was kept joint as it was incapable of 
being partitioned. 

In Bodi v. Mt. Malitab Dili (2) the 
land in dispute consisted, as in the pre¬ 
sent case, of a certain area held sepa¬ 
rately and of a share in a well, with 
paths attached to it, which was used for 
irrigating the agricultural land sold. 
It was held that the land in suit was not 


joint undivided immovable property 
within the meaning of 12 (a). Punjab 
* Jl ) vs Ik had been divided so far 

as it was possible to divide it, and the 
joint partition (portion) was a mere ap¬ 
pendage of that held separately, which 
could not ho separated from it. That 
ruling was followed in Shahu v. Baku 
(1). I see no essential distinction bet¬ 
ween those cases and the present one. It 
is true that the plaintiff is now limiting 
his claim to a share in the small portion 
of laud, namely, the well and the path, 
in which he a cosharer, whereas in the 
cases mentioned abovw the claim was for 
the whole of the land sold, but the 
principle laid down in those cases never¬ 
theless applies. Khata 166 consisting as 
it doos of the well which irrigates khata 
165, and the path to the well, is clearly 
an adjunct or appendage to khata 165, 
and the plaintiff canuot treat it a9 a pro¬ 
perty separable from khata 165 and claim 
a right of pre-emption in khata 166 alone 
on the strength of his being a cosharer 
therein when he has no such right in 
khata 165. Moreover he did not take up 
this position in the trial Court, but it 
was argued on his behalf that his joint 
ownership of khata 166 ontitled him to a 
decree for the whole of the land in suit. 
The appeal before the District Court also 
was for the whole land, and it was only 
at the hearing that plaintiff 8 counsel 
gave up his claim to khata 165. 

It is contended for the respondent that 
the law has been changed by the passing 
of the Pre-emption Act, but this conten¬ 
tion i3 not correct. The words used in 
S. 15 (b). Pre emption Act, are ' joint land 
or property/’ The omission of the 
word "immediate” ( 'undivided”) which 
occurred in S. 12 (a) of the Punjab Laws 
Act, is in no way material. The suit 
therefore fails. I accept the appeal, set 
aside the order of the lower appellate 
Court, and restore the decree of the first 
Court. The plaintiff respondent will 
pay the appellant s costs in this Court 
and in the lower appellate Court. The 
partied wiil bear their own costs in the 
trial Court as directed by the decree of 
that Court. 

R.M./R.K. Appeal accepted. 


(1) 119C0) 44 P. R. 1900. 

(2) [1892] 131 P. R. 1892. 
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CnEvis and Broadway, JJ. 

Eishan Narain —Plaintiff Apl ollanfc. 
v. 

Pali Mai and others —Defendants 
Respondents. 

First Appeal No. 1384 of 1915, Decided 
on 16th March 1919, from decree of 
Dist-Judgo, Delhi, D/- 20th February 

(a) Transfer of Properly Acl (1882), S. 99 
— Principle of S. 99 does not apply lo Punjab 
having been repealed by Civil P. C. O. 34, 
R. 14. 

Section 99, T.'P. Act having been repealed by 
O. S4, R. 14. Civil P. C. which has been expressly 
held to be not applicable to the Punjab, the 
principle of that section can no loDger be ap¬ 
plicable to this Province. IP 4?9 C 2) 

(b) Civil P.C. (19081 O 2. R. 2 — Mortgage- 
Suit for interest—Subsequent suit for principal 
and interest is barred. 

Whore a mortgagee has already sued and ob¬ 
tained a decree for interest at a time whou be 
could also have sued for Iho principal, his sub¬ 
sequent suit for the recovery of the principal is 
barred by O. 2, It. 2. IP 440 0 1] 

Moti Sagar —for Appellant. 

Sheo Narain and Sardha Bam —for 
—Respondents. 

Judgment. —In this case the mort¬ 
gagee sued for interest in 1908 and ob- 
taiae.l a decree for Rs. 2,266-13-0 with 
charge on the property mortgaged. In 
•execution proceedings lie had the equity 
of redemption attached. The judgment- 
debtor objected, quoting 0.34,Civil P. C. 
and urging that the mortgagee could not 
bring the proporty to 9ale on 9uoh a 
decree, and that if he wanted to sell up 
the property ho should “get a decree ac¬ 
cording to law." The first Court disal¬ 
lowed his objections but on 27tb October 
1913 Mr, Clifford, Additional Divisional 
Judge, allowed the objections on appeal, 
holding that the lower Court's order was 
opposed to O. 34, R. 14, Civil P. C., and 
to Jagan Nath v. Budhtoa (l), and that 
the latter ruling must be followed in 
preference to Koshi Per shad Singh v. 
Jamuna Per shad Sahu{ 2), on which the 
lower Court had relied. The mortgagee 
then brought this suit for principal and 
interest, and it has been dismissed by 
the lower Court a9 barred by O. 2, R. 2. 
Henoe this appeal. For the appellant it 
is urged that tho respondent is estopped 
from pleading O. 2, R. 2, as he has him- 
«elf in his former objections invoked the 
aid of O . 84, R. 14, whiohitself laysdown 

Tl) 119071 2 P. R.'1907. 

<2) [1904] 81 Oal. 922. 
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that O. 2, Pv. 2, is not to be a bar 
to a fresh suit in such cases. "We are 
however of opinion that all that the 
judgment-debtor meant to do when he 
quoted O. 34, \va3 to claim the benefit of 
tho principle embodied in the first part 
of Cl. (1) of tho rule. He cannot have 
meant to rely on the whole of that rule, 
for Cl. 2 of the rule expressly lays down 
that nothing in Cl. 1 shall apply to any 
territories to which tho Transfer of Pro¬ 
perty Act has net been extended. So 
O. 33, R. 14 (1), does not apply to Delhi 
at all, and the second part of it cannot 
bo used to ovada the provisions of O. 2, 
R. 2. Nor can the first part of it bo ap¬ 
plied, but it is, of course, arguable that 
the principle therein embodied may bo 
applied, for in fact that is practically Rai 
Sihib Moti Sagar's second contention in 
this case. The respondent certainly never 
bound himself down to refrain from 
pleading O. 2, R. 2, as a defence, and wo 
are of opinion that in quoting O. 34, in his 
objections he only meant to rely on the 
principle embodied in the first part of 
O. 34, R. 14, Cl. 1. 

Whether Mr. Clifford’s order was right 
or wrong wo need not now decide. Wo 
can only hold that O. 34,R . 14 Cl. 
(l), is inapplicable to tho Punjab or 
Delhi, and wo have oonsiderablo doubts 
whether Jagan Nath v. Budhwa (1) still 
holds good under the new Civil Proce¬ 
dure Code. But if Mr. Clifford’9 order 
was wrong, the decree-holder should have 
attacked it by further appeal. All that 
we have to deoido now is tho question of 
estoppel, and as we hold that tho respon¬ 
dent never meant to rely on the latter 
part of Cl. (l), O. 34, R. 14, or to bind 
himself down not to plead O. 2, R. 2, wo 
hold that there is no estoppel. Rai Sahib 
Moti Sagar's next contention is that even 
apart from O. 34, R. 14, he oan still 
maintain the suit, the principles of S. 99, 
T. P. Act, being still applicable to tho 
Punjab. But this section has been deli¬ 
berately repealed by the legislature, and 
has been replaced by O. 34, R. 14, whioh 
has been expressly held to ho not ap¬ 
plicable to the Punjab. After this to 
apply the principles of S. 99 19, in our 
opinion, out of the question. As is aptly 
said in Mehr Bakhsh v. Sanjhe Khan (3): 

“It U oxcoodingly dlffioult to see bow, in view 
of tho change ol the law thus efleotod by the 
latest loglalativo enactment on tho subject under 

(8) [1916] 18 P. R. 1916=83 I. 0, 602. 
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ecDsideralion the Courts of this Province, -to 

w' Ch , b ® , T r ansfer of Property Act has never 
been extended, can recognize and act upon the 
techuical rule embodied in S. 99 of the Act.” 

We note also that the principle em¬ 
bodied in S. 99 is contained in the first 

hve lines, and that the last two lines 
which say: 

he may institute such suit notwithstanding 
8 U> thing contained in the Cede of Civil Pro¬ 
cedure, S. 43,” 

can scarcely be described as containing a 

principle.*• Lastly Rai Sahib Moti Sagar 
urges that O. 2, R. 2, is no bar because 
client was not bound under the terms of 
the mortgage.deed to sue for principal 
and interest at once. True, but the fact 
remains that at the time when be sued 
for interest he could also have sued for 
principal; ho did not do so, and so the 
subsequent suit is now barred by O. 2, 
R. 2. This appeal fails and is dismissed, 
but the appellant seems to bo a heavy 
loser, and we pass no order as to costs of 
this appeal. 

R.M./R.K. Appeal dismissed . 
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Scott-Smith and Martineau, JJ. 

Emperor 

v. 

Jagat Ravi —Accused. 

Criminal Appeal No. 172 of 1918, De¬ 
cided on 29th July 1918, from order of 
Addl. Sess. Judge, Lahore, D/- 29th 
October 1917 

(a) CriminoIP. C. (5 of 1898), Ss. -222, 
234 and 235 — Joint trial for criminal breach 
of trust and falsification of' accounts is 
permissible if accounts made to conceal act 
of misappropriation forms part of same 
transaction—Trial for criminal breach of 
trust during period exceeding one year is 
contrary to S. 234 — Duty of Court laid down 
—Appeal from acquittal — Retrial should not 
be ordered on mere technical grounds. 

A charge of criminal breach of trust of a sum 
of money can be tried under S. 235 (1), Crimi¬ 
nal P. C., at the same time with one of falsi¬ 
fication of accounts made to conceal the act of 
misappropriation as part of the same transaction 
but a ebargo of criminal breach of trust caDnot 
be legally tried together with one of falsification 
relating to a distinct act of misappropriation 
committed in a separate transaction: 40 Cal • 
318, Foil. [P441C2] 

The accufed was jointly tried of offences falling 
under six different charges, viz: (1) criminal 
breach of trust of a sum during tha period 17th 
September 1914 to 25th March 1915; (2) crimi¬ 
nal breach of trust of a sum during the period 
2Gth March 1915 to 31st Maich 1916; (3) crimi¬ 
nal breach of trust of a sum during the period 
1st April to 31st May 1916; (4) criminal breach 

of trust of a sum duriDg thelperiod 1st Juno 1916; 
to 9th October 1916; (5) preparation of a false 
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rlT'^a 01 ,he Lahoro Electric Supply 
Company for the year eDdi D g 31st March 1915; 
( ) preparation of a false balance 6heet for the 
year ending 81st March 1910; and was acquitted. 
(Tovemment preferred an appeal to the Chief 
Lourt against tbe acquittal. 

Held: ( 1 ) that charges (1) and (5) could have 
been tried together, because the preparation of 
the false balance sheet for tbe year ending 31 st 
-larch 1915 was cflected to conceal the criminal 
breach of trust which had been committed during 
the period ending 25th March 1915; 'P 441 C 2] 

(2) that similarly charges (2) and (G) could 
have been tried together and charges (4; and (5) 
could also have been tried together in one trial 
as they related to two offences of the same kind 
committed within ihe space of 12 months; 

[P 44 1 C 2) 

(3) but that the trial of all six charges in one 

trial was contrary to S. 234, Criminal P. C., and 
was quite illegal; [P 441 C 2) 

(4) that charge (2) contravened S. 222, Crimi¬ 
nal P. C., and the trial of that charge was in it¬ 
self quite illegal; 25 Mad. Cl IP. C.), Foil. 

IP 441 C 2] 

(5) that the Court beforo the commencement 

of the triai should have recorded an order to 
the effect that it was tr>ing such charge or 
charges and should have proceeded to take all 
the evidence relating thereto, the trials should 
have been quite distinct and the accused should 
have been apprised as to which charges wero 
being tried in each trial and the opinions of tbe 
assessors should have been recorded separately 
iu each; [P441 C 2, P442 C lj 

(C) that it would not be fair to the accused 
who bad been acquitted to order a retrial sim¬ 
ply because the trial was illegal on account of 
misjoinder of charges, unless the Court was 
satisfied that the order of acquittal was obvio¬ 
usly erroneous or was not one which should he 
maintained owing to the trial Court having 
omitted to consider material evidence for some 
other sufficient reason; IP 442 C 1) 

(7) that the onus was on the prosecution to 

prove affirmatively that tho accused received 
any sums beyond those entered by him ns having 
been received; IP 143 C 2) 

(8) that it could not on the evidence be said 
for certain that tho accused wn9 in charge of all 
tho money received by the company; (P 11G C ll 

(9) that in view of all these facts it wa9 not 
one of these exceptional cases where supposing 
the trial bad been legal, tbo Chief Court would 
reverse tbo order and convict tho accused and 
that theroforo a retrial should uot bo ordered. 

[P 44G C 1] 

(b) Criminal Trial — Circumstantial evi¬ 
dence— Principle explained — Inculpatory 
facts must be incompatible with innocence 
of accused. 

One of the cardinal principles of cases based 
upon circumstantial evidence is that iu order to 
justify the inference of guilt tho inculpatory 
facts must be incompatible with the innocence 
of the accused and incapable of explanation upon 
auv other hypothesis other than that of bis 
guilt. [P 416 0 1] 

Mul Chand — for the Crown. 

Ganpat Rai —for Appellant. 

Muhammad Shaft, Haq Nawaz 
and liaghu Nath Saliai — for Accused. 
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Emperor v. JagatRam 


Judgment.—This i9 an appeal by tbe 
Crown from the order of tbe Additional 
Sessions Judge, Lahore, acquitting the ac¬ 
cused Jagat Ram of four separate charges 
of criminal breach of trust under S. 408, 
I. P. C. and of one charge of falsification 
of accounts under S. 477-A, I. P. C. The 
facts of the case appear sufficiently from 
the judgment of the learned Additional 
Sessions Judge and from the evidence 
of Mr. Robinson, late Secretary of the 
Lahore Electric Supply Company, record¬ 
ed by the Committing Magistrate and of 
Mr. Ganguly (P. W. 15), and it is un¬ 
necessary for us to repeat them. 

The first ground taken by Mr. Mul 
Chand on behalf of the Crown is that 
the joint trial of all the offences together 
was illegal and in particular that the 
charge relating to criminal breach of 
trust covering a period from 25th March 
1915 to 31st March 191G,a period exceed¬ 
ing one year is contrary to the provi¬ 
sions of S. 222, Criminal P. C. The 
Sessions Judge in his judgment says that 
there wero six charges and not five as ap¬ 
pears from the record the extra one being 
a second charge under S. 477-A, I. P. C. 
and relating to the falsification of 
balance sheet of 3l6t Mareh 1916, and 
that in all of these charges evidence was 
taken together with the consent of coun- 
6 ol on both sides. There is however 
nothing on the record to show that there 
were separate trials and that tbe evidence 
was recorded in one of them. What is 


apparent from the record is that thei 
wa9 really ono and only one trial. Tb 
ohargos framed by theCommitting Magii 
trafce wore, as stated by the Sessior 
Judgo, as follows : 

(l) oriminal breach of trust of the eur 
of Rs. 2,948-6-0 during the period 17t 
September 1914 to 25th March 19U 

(2) crimiual breaoh of trustof the sum c 
Rs. 10,069-9-1 during the period 26t 
March 1915 to 31st March 1916 

(3) oriminal breaoh of trust of the sum c 
Rs. 3,447-1-9 during the period 1st Apr 
to 31st June 1916 (sio); (4) crimino 

^ the sum of Rupee 

™ d “ nc * fche period lsfc 
1916 to 9th October 1916 ; (5) prepara 

Mon of false balanoe sheet of the Lahor 

EJeotrio Supply Company for the yea 

ending 31st March 1915; (6) preparatioi 

of a false balance sheet for the year end 

mg 31st Maroh 1916. There is howevei 

no such oharge as this last one upon th< 


record and none appears to have been 
framed by the Committing Magistrate. 

At the end of the trial it appears from 
the record that counsel for the Crown 
stated that the charge under S. 477-A 
actually framed ought to have had refer¬ 
ence to the balance sheet for tbe year 
ending 31st March 1916 and not for the 
previous year, but in spite of this the 
Court made no amendment of the 
charge. It also omitted to amend charge 
No. 3. There is no such date in the 
calendar as 31st June 1916 and it is 
explained, and is quite clear that the date 
ought to have been 31st May 1915. It is 
to bo regretted that the Court below did 
not carefully scrutinize the charges at the 
commencement of the trial and amend 
them where necessary. Now it was held 
in Emperor v. Jiban Krishna Bagchi (l) 
that a charge of oriminal breach of trust 
of a sum of money can he tried under 
S. 235 (l). Criminal P. C., at the same 
time with one of falsification of accounts 
made to conceal the act of mispapropria 
tion a9 parts of the same transaction, but 
that a charge of criminal breach of trust 
cannot be legally tried together with one 
of falsification relating to a distinct act 
of misappropriation committed in a sepa¬ 
rate transaction. In accordance with this 
authority it is clear that charges Nos. 1 
and 5 could have been tried together, 
because the preparation of the false 
balance sheet for tho year ending 31st 
March 1915 is said to have been effeoted 
to conceal the oriminal breach of trust 
which had been committed for tho period 
ending 25th Maroh 1915. Similarly 
charges Nos. 2 and 6 could have been 
tried together, and charges Nos. 4 and 5 
could also have been tried in ono trial, as 
they related to two offences of the same 
kind committed within the space of 
twelve calendar months, but the trial of 
all six oharges in one trial was contra ry 
to S. 234, Criminal P. 0., and was quite 
illegal. Moreover charge No. 2 contra- 
venes S. 222, Criminal P.C.,and the trial 
of this charge was in itself quite illegal : 
see the well-known judgment of the 
Privy Council reported as Subrahmania 
Ayyar v. King Emperor (2). 

The Court before the commencement of 
the trial should have recorded an order 
to the effect that it was trying suoh and 

M ( J j ° 1 j 1 428 0aK 81 **=20 I. 0 . 412=14o7. 

(2) [1902] 26 Mad. 61=20 I. A. 267 (P. 0.). 
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( s uch a charge or charges, an! should then 
(have proceeded to take all the evidence 
relating thereto. Thereafter it should 
iave taken up one of the other charges or 
set of charges and the evidence of wit¬ 
nesses already taken in the first case, so 
far as it was material to the second one, 
could have been read over and put in with 
the consent of counsel, and any fresh 
evidence specially bearing upon the 
charge or charges then being tried should 
have been taken. Similarly with the 
third case, but the trials should have been 
]uito distinct, and the accuse! should 
have been apprised as to which charges 
were being trie 1 in each trial, an 1 the 
opinions of the assessors should have 
been recorded separately in each. 

Mr. Mul Chand suggested that with¬ 
out going into the merits of the case we 
should set aside the trial as illegal and 
order a re trial, but we considerel that 
it would not bo fair to the accused who 
has been acqifctel to do thi9, unless we 
were tirst satisfied that the Court’s or¬ 
der of acquittal was obviously erroneous, 
or was nob one which should be main¬ 
tained owing to its having omitted to 
consider material evidence or for some 
other sufficient roason. In this con¬ 
nexion we have borne in raiod the prin¬ 
ciples enunciated in King Emperor v. 
Chattar Singh (3), the leading authority 
of this Court on the subject of appeals 
from orders of acquittal. We have there- 
fore heard lengthy arguments on the 
merits, and after long and anxious con¬ 
sideration have come to the conclusion 
that this is not one of those exceptional 
cases where a High Court should inter¬ 
fere with an order of acquittal. In 
addition to bearing in mind the prin¬ 
ciples in King-Emperor v. Chattar Singh 
(3), we cannot in the present case lose 
sight of the fact that tho Judge who 
presided over the trial wss an officer of 
wide experience in accounts, having re¬ 
cently been Liquidation Judge in Lahore 
for several years, and that his opinion 
coincided with that unanimously ex¬ 
pressed by three intelligent ant ^ well- 
educated assessors one at least of whom, 
Mr. Framji, is a merchant. 

Briefly tho charge against the accused 
is that he, when accountant and treasu¬ 
rer or cashier in the employment of tho 
Lahore Electric Supply Company, com¬ 
mitted breach of trust in ree¬ 

fs) LPJ04] 7 L. R. 1904 Cr.=l Cr. L. J. 781. 


pect of the suns of mony set forth in 
tho charges, an I that in order to con¬ 
ceal his misappropriations, he framed or 
assisted in framing false balance shoets. 
The method in which tho money was 
misappropriatei is described with great 
clearness in tho evidence of tho late 
Secretary, Mr. Robinson, recorded by 
the Committing Magistrate and iu that 
of Mr. Ganguly (P. W. 15) and in the 
latter’s report Ex. P. W. 8. When the 
balance sheet had to bo prepared for 
the yoars ending 31st March 1015 and 
1916 respectively, there was a difference 
between the cash balance a9 appear¬ 
ing in the Comp my’s general ledger anl 
in the pass boek of the Bank of Bengal, 
and this had to be reconciled. All 
money was sent or \va9 supposed to bo 
sent to the Biuk of Bengil up to tho 
31st May 1916. After that date the 
Company dealt with the Punjab National 
Bank, and on this account two charges 
havo beau framed in regard to tho misap¬ 
propriations said to have occurred bet¬ 
ween 1st June 1916 and 9th October 
1916. Mr. Ganguly's evidence and re¬ 
port explain very clearly how the balance 
as appearing in tho Company's books 
was reconciled with that shown in the 
Bank pas9 book. 

The first and most important question 
in tho case is, who had charge of tho 
mouey and cheques received from con¬ 
sumers of energy and other debtors of 
the Electric Supply Company. The ac¬ 
cused. Jagat Ram, was appointed ac¬ 
countant in March 1914. At that time 
one Jiwan Ran was treasurer and his 
services were dispensed with a few 
months later owing to certain defalca¬ 
tions in cash and 9tore3 belonging to tho 
Company. He use! to receive all pay¬ 
ments and give receipts, but under the 
new system inaugurated after his dis¬ 
missal the receipt clerk Gian Chand, 
P. W. 4, received payments anl gwo 
receipts. He entered those payments in 
the energy and his miscellaneous cash 
registors, from which tho general cash 
register and the general ledger were 
prepared. The general oa9h register was 
prepared by various clerks in the office 
and the general ledger was prepared by 
the Secretary. None of these registers 
were in the charge of the aceused. The 
allegation of the prosecution is that Gian 
Chand on the evening of each day, or at 
latest on the morning of the following 
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day, took the amount received l*y him 
to the accused who sent it, or should 
have sont it, to the Bank along with the 
paying-in slip. «iiau Chand ^nd his 
successor, Charan Das, who relieved him 
on 16th April 1916, say that they al¬ 
ways paid the whole amount , and gave 
all the cheques received by them, to the 
accused and kept nothing in their own 
possession. 

It has however come out in the evidence 
that money was often spent by them out of 
the current income iu order to meet current 
expenses and also that they did cot al¬ 
ways hand over the money to the accused 
on the day of receipt. They woro re¬ 
couped for the sums thus speut by them 
by company’s cheques, and thoso they 
say were made over to the accused who 
should have paid them into tbo bank, 
lb is howevor admitted that they were 
not so recouped till some days later, and 
it is therefore obvious lhat the total 
daily receipts could not have been mado 
over daily to the accused, and if partial 
receipts were made over to him, one 
would certainly have expected to 6nd 
that ho would have given some acknow¬ 
ledgments to the receipt clerks. He 
might, for instance, have initialled in the 
receipt counterfoil books or in the cash 
registers the items actually recoived by 
him, but ho never acknowledged any¬ 
thing in writing at all. It was said that 
when he took the money and cheques 
from the receipt clerks ho compared the 
amounts with the registers kept up by 
the latter, but if so, why did he not 9ign 
in them in token of having received them? 
The evidence as to whether he compared 
the receipts with the entries in any 
register is conflicting. Rai Bahadur 
NarinjanDas, Managing Director, P. W. 1 , 
says that he used to see aocused making 
comparisons with the entries in some 
books, but his evidence on the point is 
not very definite and Hans Raj, P. W. 5, 
flays that he used to see Gian Chand pay¬ 
ing over the money to the accused hut 
that no book or register was shown to 
the latter at the time. 

Now, what the accused-says is that the 
reoeipt clerk brought him so much money 
in cash and cheques, and he entered par¬ 
ticulars thereof on the paying-in-slips 
and then sent the money and slips to 
the bank. He oame to know that the 
moneys paid to him by the reoeipt olerks 
were not all that they had reoeived up 


to date. This he reported to the Secre¬ 
tary who, he says, told him that the re¬ 
ceipt clerks could not make over the full 
amount of the day’s receipts to him as 
they ha-1 to spend out of the current in. 
come. Ho told accused that he himself 
was responsible and that accused need 
not worry. Ho al«o says that he made 
entries on the hack of the paying in slips 
in accordance with the statements made 
to him bv the receipt clerks and with 
the permission of the Secretary. These 
notes at first were made iu ink and stated 
that the remittances were of receipts up 
to such and such date, but after some 
time they were made in pencil and merely 
showed that the receipts of certaiu dates 
were still outstanding. These pencil 
notes woro of the following sort, e. g., 
O 25, 26. which meant that the receipts 
of the 25th and 26th of the current 
month were still outstanding. A great 
deal has been said about these notes in 
argument, and it hns been contended that 
they are a clear indication of theaccused’s 
guilt. There is however a good deal to 
he said for the lower Court's view that it 
is not likely that the accused, if mis¬ 
appropriating tho money, would have 
kept the record of his defalcations on the 
back of the paying-in-slips which were 
subsequently sent to tho bank and open 
to everybody's inspection. In our opi¬ 
nion, the accused’s object in making these 
entries on the slips might have been to 
show that ho was not responsible for any¬ 
thing more than the sums actually sent 
to the bank. Tho entries aro in a sense 
his acknowledgments of having received 
the amounts entered iu the slips and 
nothing more from tho receipt olerk. 

We agree with Mr. Shafi, counsel for 
the accused, who has argued that the 
onu9 was on the prosecution to prove 
affirmatively that the accused received 
any sums beyond those entered by him in 
the slip3. The evidence of Rai Bahadur 
Lala Narinjan Das and other proseoution 
witnesses that they used to see moneys 
being counted over to the accused is quite 
compatible with his statement that he 
only reooived the sums entered in the 
elip9 and forwarded by him to the bank. 
There is no evidence on tho reoord that 
he received more than these sums beyond 
that of the receipt olerks, and a9 the 
learned Sessions Judge remarks: ‘ They 
have to save themselves and are there¬ 
fore highly interested witnesses. 11 It 
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hag been urged by Mr. Mool Chand that 
at hrst, when the amount withheld by 
the receipt clerk was small, the ac¬ 
cused might have thought that things 
were all right, but that when the amount 
reached Rs. 13,000 odd at the end 
of March 1916 he must have suspected 
something to he wrong. The accused 
says that about the end of September 
1J14 the receipt clerk did not bring any 
menoy for some days for remitting to 
the bank, and that he brought this mat¬ 
ter to the notice of the Secretary who, as 
already noted, replied that as the receipt 
clerk was authorized to spend from the 
daily collections, he could not remit the 
complete amount unless he was recouped. 
The Secretary further told him that he 
would himself check the accounts from 
time to time and would take overcharge of 
the general ledger and the bank pass book. 
Accused says that again in October 1914 
he brought to the notice of the Manager 
and the Secretary that the receipt clerk 
was not regular in sending the amounts 
of payments to the bank. He says that 
the Secretary also told him that it was 
his (the Secretary's) duty to see whether 
the amounts were going regularly to the 
bank or not. Mr. Robinson deniesthat ho 
had any such conversation with the ac¬ 
cused, but as there appear to be good 
grounds for considering that either he or 
the accused was privy to the embezzle¬ 
ment, it is the word of Mr. Robinson 
against that of the accused, and the evi¬ 
dence of the former must therefore bo 
received with great caution. 

If the accused did bring this matter of 
short remittances to the secretary’s notico 
as ho says he did and was answered 
as ho says he was, there was no need 
for him to worry further in the mat¬ 
ter even whore the amount held back 
by the receipt clerk became large. He 
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of him. It is extraordinary that the ac¬ 
cused should have been allowed to remain 
as treasurer without security being de¬ 
manded from him. He kept none of the 
Registers which we should have expected 
him to keep had he really had charge of, 
and been responsible for, all money re¬ 
ceived by the company. Inouropinionit 
cannot on the evidence be said for certain 
that the accused was in charge of all the 
money so received. We next proceed to 
consider what are called the reconcilia¬ 
tion statements, and Mr. Mul Chand has 
stated repeatedly in his argument that 
they furnished the main reason for con¬ 
sidering accused's guilt to be proved. 
These statements were prepared in con¬ 
nection with the annual balance sheet of 
the company and the object of them was 
to reconcile the balance as appearing in 
the company’s general ledger with that 
shown in the pass book of the Bank of 
Bengal. 

It is necessary to prepare these state¬ 
ments in any case, because even if there 
had been no misappropriations at all, 
the balance shown in the company’s 
ledger would not correspond with that 
shown in the bank pass book on any 
particular date because (l) thero would 
bo outstanding cheques drawn by the 
company in favour of their creditors and 
not yet presented to the bank to be 
cashed, and (2) there would be remit¬ 
tances of choques made to the bank and 
not yet credited because of non-realiza¬ 
tion. It is admitted that such cheques 
were not credited until after realization. 
These reconciliation statements show 
remittances of certain dates as in transit 
to the bank when in fact there had been 
no such remittances. Mr. Mul Chand 
asks, why did accused show that the 
amount of certain remittances should bo 
added to the balance when, according to 


says that he was never appointed cashier 
or treasurer of the company, and he was 
certainly never shown a3 such in the list 
of the employees of the company and no 
security was ever taken from him. Rai 
Bahadur Lala Narinjan Das no doubt says 
that he had to perform the duties of the 
cashier, but he was also forced to admit 
that specific duties wore not assigned to 
the various employees of the company. 
Charan Das says that he was appointed 
treasurer in March 1916, but he never took 
over the duties of the treasurer because 
he could not give the security demanded 


his own statement, he knew the amount 
represented receipts of certain dates 
which were still in the hands of the re¬ 
ceipt clerks which had not yet been 
remitted at all. Mr. Robinson explained 
that the entry should really have been 
"collections ” and not "remittances.” Now 
as a matter of fact up to 31st March 1915 
and 1916, respectively, certain remit¬ 
tances had been made to the Bank of 
Bengal which had not yet been credited 
in the pass bcok. The actual amount 
misappropriated as on those dates was 
considerably less than the amount 
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shown as remittances of certain speci¬ 
fied dates not yet credited by the bank. 
The entry in the reconciliation statement 
should really have been neither “remit¬ 
tances” nor “collections.” Part of the 
deficiency consisted of remittances ac¬ 
tually made but not yet credited, and 
the rest represented collections actually 
made but not yet remitted to the bank. 
A more misdescription of this sort in 
those statements would not necessarily 
be dishonest or fraudulent. What how¬ 
ever does appear to be dishonest in them 
is that in their preparation certain sums 
representing the exact amount of defal¬ 
cation as on those dates were taken into 
credit twice over (see in this connection 
Mr. Ganguly’s report, Ex. P. W. 8). To 
pub it shortly, the amounts shown as 
remittances to the bank but not yet 
credited include sums which had been 
really credited by the bank. The crux 
of the whole matter really is: “who 
prepared these statements ?“ Now the 


learned Sessions Judge is wrong in think¬ 
ing that both were in the handwriting of 
Mr. Robinson. That of 1915 is in his 
handwriting but that of 1916 is in that 
of the accused. Mr. Robinson says that 
he prepared the statement of 1915 in 
accordance with the figures supplied to 
him by fcho aocusod which ho did not 
chock, whereas the acoused says that he 
wrote out that for 1916 under the in¬ 
structions of Mr. Robinson; in other 
words, each waftt9 to shift the responsi¬ 
bility to the other. Now these statements 
were prepared, as already stated, in con¬ 
nection with the annual balance sheets. 
These latter were prepared by the 
secretary and he was primarily responsi¬ 
ble for their correctness. 

It was therefore incumbent upon him 
to reconcile the balance a9 appearing in 
the company’s lodger with that appear¬ 
ing in the bank pass book, and it can 
hardly be believed that he left this duty 
entirely to the hocused. He certainly 
should not have done so. Ho himself 
maintained and kept in his possession the 
general ledger, and Mr. Ganguly has 
stated (see p. 172 of the record) that the 
reconciliation statement for 1916 could 
have been prepared without reference to 
the paying-in-slips as the necessary in- 
lormation could, be gathered from the 
genera edgor and the bank pase book. 
Mr. Mul Chand urged that this wa B 
wrong ana that no one could have pre¬ 


pared the statement without reference to 
the paying-in slips. We have carefully 
examined the general ledger and we find 
that both the reconciliation statements 
cculd easily have been prepared by a 
reference to it and the bank pass book. 
No reference to the paying-in-slips was 
necessary for the preparation of these 
statements. None of the books which 
had to bo used in their preparation wore 
iu the custody of the accused. All of 
them were with the secretary. The 
statement of 1915 is in his handwriting 
and every item is tickmarked by him. 
We see no reason why we should assume 
that the accused must have had the chief 
hand in its preparation. Once it is ad¬ 
mitted that Mr. Robinson prepared the 
reconciliation statement for the period 
ending 31st March 1915, it is not difficult 
to hold that he probably prepared that 
for the period ending 31st March 1916 
also, even though it is in the hand writing 
of the accused. It is certainly not shown 
beyond doubt that the accused prepared 
either of these statements and the pro¬ 
babilities, in our opinion, point to the 
view that Mr. Robinson prepared them. 

It therefore appears to us that those 
reconciliation statements, upon which 
Mr. Mul Chand has laid such very groat 
stress, do not at all necessarily show 
that the accused mu9t either have been 
guilty of the misappropriations or have 
abetted the misappropriations. No doubt 
the acoused or Mr. Robinson was privy 
to the embezzlements, but the facts, as 
appearing from the evidence, cannot bo 
said to be inconsistent upon any reason¬ 
able hyppotbesis with the theory of the 
accused’s iouocence. Another point upon 
whioh some stress was laid by Mr. Mul 
Chand was the accused’s conduct when 
first taxed with the defioienoy. The 
deficiency with which he was taxed 
was that relating to the period between 
1 st June and 9th October 1916 
The amount entered in the charge 
relating to this period represents short 
remittances made to the Punjab 
National Bank, and the acoused who 
was ill at the time and absent from 
duty was made to pay it up. He did so 
under protest. He is said to have stated 
at first there must have been some 
mistake in the books and that he would 

see to it when he returned to office. He 

a . l A.?. ob afc , fchat fci “ Q diaolaim all respon¬ 
sibility and say that the cash was not in 
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his charge at a!!. What he said at that 
time rests mainly upon the evidence of 
Mr. Robinson and the receipt clerks 
' v ■ 1 o are interested witnesses, hut in any 
case we do not think very much stress 
should be laid upon the accused '3 conduct 
at that tioje. lie was ill and absent 
from the office and was faced with a very 
serious - charge. It is quite possible that 
he got frightened and in that condition 
made the statements ascribed to him. 

The matter to which the learned Ses¬ 
sions Judge might have given mere atten¬ 
tion is thi 3 , that after 31sfc March 1D1G 
no pencil notes were made on the back 
of the paying in-slips by the accused. 
Ho should in our opinion have been asked 
why he ceased to make those notes. He 
also should have been asked whether, 
when Charan Das took over the duties of 
the receipt clerk from Gian Chard on 
16th April 1916, he informed him that 
the collections of certain dates were still 
outstanding and asked him to look into 
the matter. Accused made good the 
amount outstanding in the accounts of the 
Punjab National Bank, but he did so un¬ 
der protest and his conduct in doing so 
certainly does not prove anything against 
him. The main charges relate to the 
embezzlement cf Rs. 16.000 odd which 
should have been but was not paid into 
the Bank of Bengal. We cannot hold 
that it is proved bayend all reasonable 
dcubt that the accused must have em¬ 
bezzle! all this money, or have been 
privy to the embezzlement. It is not 
in our opinion proved, as we have stated 
ibove that the accused had charge of all 
the moneys paid into the company. The 
other evidence on the record is purely 
circumstantial, and one of the cardinal 
principles of cases based upon circumstan¬ 
tial ovidence is that in order to justify the 
inference of guilt, the inculpatory facts 
mu9t be incompatible with the inrccerce 
of the accused, and incapable cf explana¬ 
tion upon any other raesonable hypothe¬ 
sis than that of his guilt: See Wills cn 
Circumstantial Evidence. Edu. 6, p. 311. 
In our opinion so far as the evidence goes 
we consider it just as likely that the em¬ 
bezzlements were committed by the 
receipt clerks with the connivance of the 
Secretary, Mr. Robinson, as that they 
were committed by the accused with or 
without the help or connivance of any 
one else. In addition to this we caDnot 
ignore the facts that an experienced Judge 


an 1 three educated assessors have con¬ 
curred in holding that the accused’s guilt 
is not proved and that the accused has 
been acquitted. We are very dear that 
this is not one of those exceptional cases 
where, supposing the trial had been legal, 
we should reverse the order and convict 
the accused, and in these circumstances 
we decline to order a retrial. 

V. e feel it to be our duty before closing 
liiis julgment to say that the commission 
of the frauds and the apparent impos¬ 
sibility of bringing aesponsibility home 
with certainty to any one were due to 
the utter lack of system in the affairs of 
the company and to tho want of supervi¬ 
sion in the office. Tho secretary at tho 
end of each financial year should have 
counted the cash and cheques in the hands 
of the persons who had charge of them, 
and he could then easily have seen whe¬ 
ther there was any deficiency in the 
balance in their hands. If Mr. Robinson 
was rot himself a pirty to tho frauds, he 
obviously exercised no supervision at all 
over his subordinates in the office. Had 
ho exercised any, he could not have failed 
to discover the frauds which would have 
been nipped in the bud. It is also clear 
that Pandit Balak Ram (P. W. 13) of 
the firm of Messrs. Basant Ram and Sons, 
Auditors, mu9b have performed his duty 
cf auditing tho accounts of the company 
in an extremly perfunctory manner. He 
audited the accounts of the company for 
the years ending 31st March 1915 and 
1916, and yet he failed to discover any¬ 
thing amiss. He saw that there was a 
difference between the balance as appear¬ 
ing in the books of the company and in 
the pass book of the Bank of BeDgal, and 
ho saw how thi9differenco was reconciled. 
It was perfectly easy for him to see by a 
careful examination of the general ledger 
and other registers whether the recon¬ 
ciliation statements were correct or not, 
but he apparently accepted the explana¬ 
tion of tho employees of the company 
without making any thorough examination 
on his own account. Tho appeal is dis¬ 
missed and Jagat Ram is discharged 
from his bail. 

r.m /r.K. Appeal dismissed. 
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Chevis, .T. 

Dairfat Rai —Plaintiff—Appellant. 

V. 

Jag.it Bam and another — Defendants 
—Respondents. 

Mite. Appeal No. 801 of 1017, Decide! 
on 8th April 1918, from order of Disc. 
Judge, Multan, D/- 14th November 1916. 

Civil P. C. (1903?, O. 22 R. 3— Cro»s ap¬ 
peals in pre-emption fuil— Vendee dyirg— 
Vendee’s appeal dismissed for default — Pre- 
emptora applying to bring legal representa¬ 
tive on record - Pre emptor's appeal decreed 
ex parte without notice to legal representa¬ 
tive—Application by him to be brought on 
record—Limitation runs from his knowledge 
of decree—Period is six months—Limitation 
Act (1908), Arts 169 and 176. 

The pro-emptjr and the vendee both appealed 
from a decreo in a pre-.' mpi ion suit Before tho 
appeals could he hoard tho vendee dird, and his 
appeal was dismissed for default. The pre-emptor 
applied to bring the representative of the de¬ 
ceased vendee on tho record. Tho application 
was granted, but 1-sfore tho notice could be served 
on the representative the pre-emptors’s appeal 
was decreed ex parte. Tho vender’s representa¬ 
tive thereupon made an application (h) for setting 
asido the ex parte decree in the pre-emptor’s ap¬ 
peal and (b) for getting himself substituted on 
tho rocord as appellant in bis father’s place: 

Held: (1) that no notice bavirg been servod 
on tho applicant, limitation for the application 
for ro-hearing tbo appeal which had been decreed 
ex parte common© d from tho date on which tho 
applicant had knowledge of tho decree; (2) that 
as tho deceased vondeo could not mnko default, 
his representative had tbo usual period of six 
months for applying to ho brought on to tbo 
rocord, the order of dhtnbsal for default being 
inappropriate and inoperative as a bar. 

[P 447 0 2] 

Uargopal —for Appellant. 

Cooper —for Respondents. 

Judgment. This judgmout will covor 
tho connected Appeil No. 2H05 of 1917. 
Jagat Ram plaintiff sued for. pie omption 
and the first Court passed a decree for 
possession on payment of a certain sum. 
Both plaintiff and the vendeo lodged ap¬ 
peals. On 14th Novemhor 1916 the 
vendee’s appeal was dismissed, as neither 
he nor his pleader was present. 

On the same day the plaintiff lodged 
an application saying the vondee had 
died m October 1916 aud that his son 
Daulat Rai should be brought on to the 
record as his representative. This was 
grunted, and notice issued but was not 
served. Notice, again issued, and then 
fcue plaintiff s appeal was accepted ex 
parte on 9th January 1917, though notice 
toDaulat Rai had not yet returned and 
*as afterwards received back uneerved. 


On 13th March 1917 Danlat Rai applied 
through Amir Chnnd, pleader, (l) for 
setting asido the ex parte decree and 
(2) forgetting himself brought ou to tho 
record as appellant in his father’s place. 
The District Judge holds that the former 
application is time-barred, and that the 
latter is fulilo as such an application can 
only apply to pending suits or appeals. 
The District Judge overlooks that where 
notice has not Leon served, limitation for 
an application for re-heariug the appeal 
dates from the time when the applicant 
had knowledge ofthedecree: see Art. 169 
And as to the other application I need 
only refer to the Privy Council ruling 
Deli Bakhsh Singh v. Habib Shah (lj, 
as authority for holding that a dead man 
is not a defaulter, and that in such n 
case the representative can get tho usual 
period of six months for applying to be 
brought on to the record, the order of dis¬ 
missal for default being inappropriate 
and inoperative as a bar. The District 
Judge also held that tho applications had 
not been put in by a proper agent, but 
Lala Amir Chand was instructed by 
Naunidh Rai, who is Daulat Rai’s general 
agent. I accept both these appeals, and 
sot aside tho orders under appeal and 
also the order of the District Judge, dated 
14th November 1917, dismissing Jetha 
Nand’s appeal and his order of 9th Jan. 
uary 19 1 7 accepting Jagat Ram’s appeal. 

The District Judge will first pass an 
order bringing Daula Rai on to tho re- 
cord as appellant in place of his deoeasod 
father, and will thon hear both appeals 
and dispose of them ou tho merits. 

Stamp on appeals to this Court to be 
rofundoJ; other costs of appeal to this 
Court to be costs in the cause. 

_1\/ft K._ __ Appeal a ccepted. 

U) 0ui3] 35 All. 8S1= io O. O. *U 1 A 

160=19 I. C. 526 (l\0.). 
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WlLBERFOROE, J. 

Bajid —Plaintiff—Appellant. 

v. 

Mt. Salto and others— Defendants—Res¬ 
pondents. 

Second Appeal No. 664 of 1918, Deoi. 
ded on 22nd October 1918, from tho 
decree of Dist. Judge, Lyallpur, D/- 17th 
January 1918. 

HuSb.ndland Wifc-Re.tituUon of conjugal 
Rights Suit for — Disagreement between 
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families of husband and wife is no ground 
for refusing relief. 

A mere disagreemnet between the families of 
the husband and the wife is not by itself a 
sufficient cause for refusing relief to the husband 
in a suit for restitution of conjugal richts. 

[P 148 C 2] 

In a suit for restitution of conjugal rights it 
was found that the marriage bad not been con¬ 
summated, that there was bad feeling between 
the families of the husband and of the wife and 
that the wife refused to go to her husband at the 
dictation of her parents: 

Held: that under these circumstances relief 
could not be refused to the plaintifT; 17 I C 
254; 82 P. li. 1908 and 4G P. B. 191G. Dxst. 

[P 443 C 2] 

Ram Chand Manchanda —for Apple- 
lant. 


Devi Drjal —for Respondents. 

Judgment. —In this case the District 
Judge of Lyallpur has accepted an appeal 
against the decision of the Subordinate 
Judge granting the plaintiff a decree for 
restitution of conjugal rights against Mt. 
Satto, his wife, and for an injunction 
against her father and mother. The Dis¬ 
trict Judge hold that two facts were 
established, viz., that the inarriago had 
not been consummated, and that there 
was bad feeling between the two fami¬ 
lies, and in view of these facts and the 
judgments reported as Kalawati v. 
Dukhan (l), Dhani v. Narain Singh (2) 
and Zaida v. Joivai (3) he has considered 
that his discretion should be used in 
favour of the girl. It is argued before 
me that the District Judge has based his 
decision on judgments in noway relevant 
to the present case. It is pointed out 
that in Zaida v. Joivai (3) restitution 
was refused on account of eight years' 
desertion and the puberty of the girl 
coupled with nonconsummation of the 
marriage. In Dhani v. Narain Singh 
(2) the husband bad been guilty of 16 
years' desertion, and his object in suing 
for the return of au old woman suffer¬ 
ing from goitre was merely to obtain 
possession of a marriageable daughter. 
In Kalawati v. Dukhan (l) the circum¬ 
stances were also peculiar. 

In the present case the marriage of 
Mt. Satto took place in exchange for the 
marriage of Mt. Jawai, the plaintiff s 
sister, with the paternal uncle of Mt. 
Satto. There have been disagreements 
between the plaintiff's sister and her 
husband, and Mt. Jowai has left her 


(1) [1912] 17 I. C. 254. 

(2) [1908] 82 P. R. 1903. 

(3) [1916] 46 P. R. 191G—34 I. C, 533. 


V. Panju Singh 

husband s house. Probably on account 
of these disagreements a criminal charge 
was made by plaintiff’s brother against 
two uncles of Mt. Satto. The charge 
may have been a true one but proceedings 
wero dropped. The only other fact 
worthy of notice in the case is that the 
marriage took place in 1914 when the 
girl was 13 years of ago. She was there¬ 
fore 16 years of age in 1917, when this 
suit was Instituted. Consummation of 
the marriage has also not taken placo. It 
is also mo3t significant that it is not even 
alleged that the plaintiff himself has 
figured in any family quarrel. 

To the above circumstances, it is clear, 
the judgments referred to by the lower 
appellate Court have not the slightest ap¬ 
plication. It is also clear that the girl 
herself, who is not even acquainted with 
her husband, has no reasonable personal 
ground for refusing to live with him. 
She is merely acting at the dictation of 
her father and mother who are annoyed 
on account of events connected with Mfc.i 
Jowai. It is also obvious that the right 
of a husband to obtain the return of his 
wife would become a dead letter if relief 
wore refused in a case of this description 
Every case in which parents refuse to 
send the girl to her husband is due to 
some disagreements between the families 
and this by itself is no sufficient cause 
for refusing relief. For the above reasons 
I accept the appeal and give plaintiff a 
decree for the rolief claimed against all 
the defendants. 

R.M./R.K. Appeal accepted. 
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Broadway, J. 

Ganesha Ram and others Defendants 
-Appellants. 

v. 

Panju Singh and anothers— Plaintiff 
id Defendant—Respondents. 

Second Appeal No. 477 of 1918, De¬ 
fied on 8th April 1918, from order oi 
ist. Judge, Lahore, D/- 21st December 
117 

Limitation Act (1908). Art l^-S^by 
versioner after widow’s death—Article 141 
plies and not Punjab Limitation (An- 
stral Lsnd Alienation) Act (1900), Art. 2. 

A suit by a reversioner to recover possession of 
icestral land after the death of the alienors 
dow is governed by Art- 141, Llm. Act ana 
,t bv the Punjab Limitation Act. even where 
e alienor died after the latter Act came mtu 
ce -inasmuch as the reversioner could not suo 
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•jor possession dariug the lifetime of the widow 
of the alienor. r - p 44guiJ 

Id ah am mail Shnfi and Muhammad 
Rafi — for Appellant?. 

Amar Nath Chopra —for Respondents. 

Judgment.—The facts of the suit out 
of which this appeal has arisen are these: 
In 1309 Kisheu Singh and Mahna Singh 
alienated certain lands in favour of Devi 
Das, etc. Kishen Singh died in March 
1905 and was succeeded by his widow 
who however died in April 1906. In 
March 1917 Panju Singh, a res'ersion9r, 
instituted a suit for possession ot half of 
the land so alienated, the defendants 
being the descendants of Devi Das, etc. 
the original alienees. Panju Singh's suit 
was dismissed as barred by the Punjab 
Limitation Act 1 of 1900. On appeal the 
learned District .Tulge held that inas¬ 
much as the reversioner could not suo 
for possession during the lifetime of the 
widow of the alienor, Art. 141, Lim. 
Act, applied and nob the Punjab Limi¬ 
tation Act 1 of 1900, and that the suit 
|vvas therefore within time. He accord¬ 
ingly remanded the caso for decision on 
the merits. 


Against this decision Ganesha Ram, 
<5opi Rim and Munshi Ram, the defen¬ 
dants, have preforrevl this appeal and on 
their behalf I havo heard Mr. Shall, while 
Lala Atuar Nath Chopra has addressed 
me on behalf of Panju Singh. Mr. Shafi 
referred mo to Sahib Dad v. Rahmat (l), 
Rasul Bakhsh v. Nabi Bakhsh (2), Khiali 
Ravi v. Oulab Khan (3), Miran Bakhsh 
v. Ahmad (4), Jiwana v. Abdullah (5), 
Sohnu v. Labha (6) and Bhagat Singh v. 
Sher Singh (7). I have also consulted 
the unroported oases referred to in Sohnu 
v. Labha (6). These cases support the 
•view expressed by the learned Distriot 
Judge, aud Mr. Shafi has sought to dif¬ 
ferentiate them by pointing out that in 
all of them the alienor had died before 
Act 1 of 1900 came into force. This was 
the precise line taken before the learned 
District Judge and after giving careful 
joonsideration to Mr. Shafi's argument I 
am of opinion that the view taken by the 
' learned Distriot Judge is oorroot. It, is 

(1) [1904] 90 P. rt. 1904 [F.bT “ " 

(2) L190G] 91 P. L. R. 1906. 

(8) 11911] 83 P. R. 1911=11 I % 0. 892 

(4) [1907J 145 P. R. 1907. 

(5) [1909] G4 P, R. 1909=2 I. 0. 9G2. 

(G) [1910] G2 P. R. 1910=7 I. 0. 47G. 

(7) A.I. U. 1914 Lab, 452= 29 P. R. 1914=24 

I> 0. 212. 
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in consouanco with ?diran Bakhsh r m 
Ahmad (4), which decision has been re¬ 
ferred to in most of the other case3 cited 
with approval. Following that decision 
I dismiss this appeal with costs. 

R.M /r.K. Appeal dismissed . 
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Le Rossignol, J. 

Suraj Bhan— Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revu. No. 319 of 1918, Deci¬ 
ded on 6th April 1918, from order of 
Dist. Magistrate, Hissar, D/-3 1-191S. 

(a) Criminal P. C. (1898), S. 339—Trial of 
approver — Formal withdrawal of pardon is 
not necessary. 

A* a preliminary to the trial of an approver 
under S. 939 it is unnecessary that there should 
ba a formal withdrawal of the pardon. 

IP 450 C 1] 

(b) Criminal P. C. (1898), S. 337—Approver 
should not screen his accomplices. 

It is not sufficient for an approver to help to 
secure the canviction of some of his accomplices, 
if ho has screened the others. IP 450 0 1] 

❖(c) Criminal P. C. (1898). 337—Approver 
is not bound to disclose previous offence. 

An approver in order to satisfy tbo conditions 
of his pardon is called upou to rnako a full aud 
true disclosure of the wlmloof tho circumstances 
within his knowlodge relative to tho offencd or 
offences which are belnR iuquired into, aud not 
rolative to offences which are at the time uot 
beiug inquired into. (P 450 0 2] 

Beechey and Ganpat Rai — tov Peti¬ 
tioner, 

C. Bevari Petman —for tho Crown. 

Judgment. —In Juue or July 1917 it 
wa9 ascertained that a sum of Rs. 53,000 
had boon withdrawn from tho Hissar 
Treasury by means of forged vouohors 
and tho police made inquiries into tho 
offences, which were hold to fall under 
Ss. 467/420, I. P. C.; suspicion fell upon 
the petitioner Suraj Bhan in connexion 
with those frauds and on 14th July 1917 
the Distriot Magistrate authorized tho 
tender to him of a pardon on tho usual 
conditions as set forth in S. 337, Crimi¬ 
nal P. C. The tender was accepted by 
Suraj Bhan and he appeared as a witness 
for the pro3eoution against hfs accompli¬ 
ces, three of whom have been oonvioted. 
Subsequently it was ascertained by the 
police that Suraj Bhan had not made a 
full and true disclosure of the whole 
circumstances relative to those offences, 
and tho Distriot Magistrate has ordered 
his prosecution in accordance with the 
provisions of S. 339 of the Code in res- 
peot of the frauds. 
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lie has petitioned this Court and on 
his behalf it has been contended that 
though with tho sanction of this Court 
his prosecution on a charge of perjury 
might be legally instituted, the District 
Magistrate was not competent to with¬ 
draw tho pardon and to direct his prose¬ 
cution on charge of fraud. On behalf of 
the Crown it has been retorted that the 
application by the petitioner is clearly 
premature; that the pardon has not been 
withdrawn; and that the question whe¬ 
ther the pardon has been forfeited is a 
matter for the decision of tho Magistrate 
who will try the case. In the Cede of 
1S72 the language used suggested that 
the proper procedure in a case cf this 
kind was that the trial of theapprover in 
respect of the original charge should be 
preceded by a formal withdrawal of the 
pardon and there are authorities to the 
effect that the order of withdrawal should 
issue from the Court which made tho 
tender of pardon. Tho present law, how¬ 
ever, is somewhat different and contains 
no reference to a withdrawal of the par¬ 
don and there are several authorities, of 
which it is necessary to mention only 
Emperor v Saber Akunji (l) and Sashi 
liajanshi v. Emperor (2), for the view 
that a3 a preliminary to the trial of the 
approver it is unnecessary that there 
should he any formal withdrawal of the 
pardon, so that in tho present case the 
argument on behalf of the petitioner that 
‘the pardon has been withdrawn by an 
unauthorized Magistrate falls to the 
ground. 

Next it is urged that the strictest faith 
should be kept with a person who has 
accepted a tender of pardon, who has 
appeared in the witness box on behalf of 
the prosecution and has secured the con¬ 
viction or helped to secure the conviction 
of three of his accomplices. This argu¬ 
ment assumes that the approver has ful¬ 
filled completely the conditions on which 
the tender of pardon was made. It is Dot 
sufficient for an approver to help to 
secure tho conviction of three of his 
accomplices, if ho has screened the fourth 
and it is precisely on the ground that the 
approver petitioner has screened one of 
his accomplices that tho District Magis¬ 
trate has ord ered his pros e cut ion._If 

(1) (1915] 42 Cal. 756=27 I. C. 184=16 Cr. 

L. J. 120. 

(2) [1916] 42 Cal. 656=26 I. C. 657=16 

Cr. I j. J. 65. 
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fc his is a correct view, the approver has 
not fulfilled completely the conditions of 
his pardon, and he therefore, has no rea¬ 
son to complain if that pardon is declared 
to be forfeited. The question, whether 
as a fact he has forfeited his pardoD, is 
one which will have to be determined by 
the trial Magistrate who will have to 
place that issue in the forefront of the case. 
Another objection raised is that one of 
the grounds on which the District Magis¬ 
trate is proceeding against the petitioner 
is that subsequent to the discovery of 
frauds amounting to R9. 53,000 it was 
ascertained that at a still earlier date the 
approver had committed another fraud 
which was unknown to the police at the 
time when the pardon was tendered to 
him. The objection appears to me to 
have some force, for the approver in 
order to satisfy the conditions of bis 
pardon was called upon to make a full 
and true disclosure of the whole of the 
circumstances within his knowledge rela¬ 
tive to the otlence or offences which were 
then being inquired into, and not relative 
to offences which were at that time not 
being inquired into. On this point, how¬ 
ever, I prefer not to pass any final deci¬ 
sion, inasmuch as this too is a matter 
which tho trial Magistrate should decide 
and also because the other grounds for 
prosecuting the petitioner are quite suffi¬ 
cient even if his failure to disclose the 
earlier offence bo left out of the question. 
From the foregoing it appears that the 
District Magistrate's action was taken by 
him in hi9 capacity as chief prosecuting 
agency of the district and a9 there is 
nothing illegal in the same, this Court 
has no power nor desire to interfere. The 
petition is consequently dismissed. 

R M./R.K. Petition dismissed . 

A. I. R 1919 Lahore 450 

Rattigan, C. J. and Shah Din, J. 

Panna Lal —Defendant—Appellant. 

V. 

Marwar Bank Ltd. of Bissar , Ambala 
and others — Plaintiffs and Defendants— 
Respondents. 

First Appeal No. 2420 of 1913, Deci¬ 
ded on 2nd April 1918. from decree of 
Dist Judge, Ambala, P/- 27th October 
1913. „ , 

(a) Court-fee*—Appeal Separate appeal* 
by several defendanti-Court-fee payable.* 
full amount by each. 

Plaintiff Bank sued to recover the sum or 
Ite. 18,853-12-0 frem tbe defendants, alleging 
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that defendant 3, a Company opened a current 
account with the plaintiff on 6th July 1908, 
agreeing to pay interest at the rate of Rs. 7*8 
per cent per annum from the date of the account 
up to 14'.h October 11909 and thereafter at the 
rato of Us 8-4 per cent per annum, that defen¬ 
dant 2 executed two promissory -notes for Rupees 
30, GOO and Rs. 20.CC0 respectively in favour of 
the plaintiff by way of security for the overdraft 
allowed to defendant S, and that defendant* 1 
and 2 in conjunction with one G executed a 
surety bond in favour of tbo plaintiff by which 
they agreed to act as sureties for the amount 
found due to tbo plaintiff from defendant 3 from 
time to time. The suit having been decreed, de¬ 
fendants 1 and 2 filed separate appeals in the 
Chief Court. Defendant 2 paid full ad valorem 
court fee and presented his appeal first, while de¬ 
fendant 1 stamped his memorandum of appeal 
with a conrt-feoof Rs. 2 only cn tbo ground that 
the full court-fee had already been paid bv de¬ 
fendant 2. It was contended, inter alia,* that 
defendants 1 and 3 bad executed the pro-notes as 
officers of defendant 3 and were not thorefore 
personally liable on these documents and that in 
any ovent the pronote jointly executed by defen¬ 
dants 1 and 2 was meroly a contract ol indem¬ 
nity and that consequently until plaintiff bad 
exhaustod his remedies against the principal deb¬ 
tor, defendant 3 tho suit against defendants 1 and 
2 was premature: 

Held: (1) that tho defendants were entitled (o 
file a joint appeal but as they bad elected to 
present two entirely distinct and fceparatoappeals 
each must pay tho full amount of court-fee; (2) 
that the creditor was not bound to exhaust his 
remedies against tho principal before suing tho 

ZI JnA I xr° m ji 6 Dom * n • C - B - A ‘ J • 

241 and 4 AT. H. C. R. 190. Foil. 

. _ CP 451 C 1; P 457 C2] 

(b) Contract Act (9 of 1872). S. 123-Suit. 

thniiJh‘ t?* 7 against tho surety 

though the principal bad not been sued. 

. « r\ IP 467 0 2] 

Govtnd Das and Dhanpat Rai — for 
Appellant. 

Moti Sagar , Mehta Bahdur Chand C. 
Bevan Potman and K. Santanam —for 
■Respondents. 

. Judgment—The plaintiff in this case 
is the Marwar Bank, Limited, with its 
head offico at llissar and a branch at 
Ambala City, and the defendants are: 
U1 Lala Basheshar Nath, son cf Rai Da- 
modar Das. Extra Assistant Commis- 

S°" 6 . r * r r “v , ? en 1 ‘ ° f Delbi City. Kashmiri 
Gate (2) Lala Panna Lal, proprietor of 
the factory known as Upper India Glass 
Works, Ambala City and (3) The Luxmi 
Company Limited head office Ambala 

Rs 18 863*12 nt Ban ,u 8008 to recover 
ff.*! li 8 • ia '» ,romlhe defendants on 
ft®' 0 ,^'^gfllegaticns.asset forth in 
the pUint: (l) Defendant 3 noted in the 
heading, opened a onrrent aocount with 

P la >° fcl ff at Ambala on 6th July 1908 
and in the coarse of the account the 


plaintiff duly carried ou dealings with 
fcho said defendant. Copy of the detailed 
account, which is duly verified, is attach¬ 
ed to the petition of plaint; (2) defen¬ 
dant 3, above named, agreed to pay into- 
rest at the rate of Rs. 7-8 per cent, per 
annum frern tlie date of the account up 
to 14th October 1909, and thereafter at 
the rate of Rs. 8-4 per cent, per annum; 
(3) on 16th August It03 and 28th De¬ 
cember 1908, defendant 2 executed two 
promissory notes for Rs. 30,000 and 
Rs. 20,000 respectively in favour of the 
plaintiff by way of surety for the over¬ 
draft allowed to defendant 3. On 28th 
December 1908 defendants 1 acd 2 and 
Lala Ganga Ram executed a surety bond 
in favour of the plaintiff, under which 
both the said defendants and Lala Ganga 
Ram agreed to act as sureties for tho 
amount found due to tho plaintiff, from 
defendant 3 from time to time. The origi¬ 
nal promissory notes and the surety bond 
are attached to fcho petition of plaint; (4) 
defendant 3 has failed to pay the whole 
of the amount duo by him in spite of re¬ 
peated demands and has now gone into 
liquidation; (5) by virtue of both the 
promissory notes above mentioned defen¬ 
dant 2, and by virtue of surety bond 
dated 28th December 1908, above referred 
to, defendants 1 and 2 are personally 
liable jointly and severally for the 
amount duo from defendant 3; (6) of 

tho sureties mentioned in para. 3 Lala 

§r S o q?? 1 ? J* M , paid the of 

Rs. 9,381-5 6 and the plaintiff now 
wishes to enforce his claim for the 
balance against defendants 1 and 2jointly 
and severally as sureties for the liability 

of defendant 3; (7) defendants 1 and 2 have 

been repeatedly asked to pay the amount 
in question but they have failed to do so. 
W the total amount in question, inolu- 
9iye of interest due from the defendants 
after deducting tho amount received 
a Ganga Ea m, is Rs. 18,853.12-0- 
, ? oa«se of aotion aoorued to 
the plaintiff on 20th March 1911, when 

ho made a demand for the amount in 

question from the defendants and they 

did not pay the same. Copies of notice 

““A 1Dndo «; regwtered covers, are attaohed 
to the petition of plaint. 

The plaintiff therefore prays that (a) a 
decree for Rs. 18,853. i 2 0 may bo passed 
with costs of the suit in his favour against 
defendan s 1. 2 and 3. He also prays that 
the Court may pass an order for award ol 
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iuterest afc the rate of Rs. 8-4 per cent, 
per annum from the date of the suit up 
to the date of realization of the whole of 
the amount; (b) the Court may pass 
an order that defendants 1 an 2 are per¬ 
sonally liable jointly and severally for 
the amount to be decreed by the Court 
against the defendants as prayed in 
Cl. (a); (c) any ether relief to which 

the plaintiff may be considered entitled 
in view of the facts of the c\se may be 
granted to him against the defendants. 

Defendant 1 in his written statement 
raissd certain objections which are not 
material for the purposes of the present 
appeal, and upon the merits of the claim 
pleaded as follows: The account pro¬ 
duced by the plaintiff is not correct. Be¬ 
sides this the sum of Rs. 9.585, hundis 
which Luxmi Company, defendant 3, 
sold to the plaintiff, was not given cre¬ 
dit for. The ordinary rate of interest 
between the plaintiff and defendant 3 
was Rs. 7-8-0 per cent. The defendant 
has no knowledge of anything beyond 
that. Defendant 1 has no knowledge of 
the promissory note, dated 10th August 
1908, for Rs. 30,COO. An agreement was 
made to open a separate account with the 
Laxmi Company, defendant 3. A letter, 
dated 28th December 1908, in regard to 
a separate debt amounting to Rs. 20,000 
by current account relating to the Bom¬ 
bay branch was written by the said Com¬ 
pany under the signature of defendant 2 
aud Lala Ganga Ram as Directors and 
defendant 1 as officer of the company, so 
that the promissory note, date! 28th De¬ 
cember 1908, for Rs. 20,000 made over to 
the plaintiff with the above letter may 
cover the future dealings of the company 
and the Bank. This amount had no con¬ 
cern with the permanent loan of Rupees 
30,000. The defendant signed the letter 
in the capacity of Managing Agent of the 
Bombay Branch, lie never held the office 
of a Director of the Bank. The letter 
doe3 not make him liable to pay the sum 
as surety or in any other capacity. The 
document was not a security bond. It 
ha9 no concern with the promissory note, 
dated 16th August 1903, beyond the pro¬ 
missory note, dated 28th December 1908, 
for Rs. 20,000. The letter was written 
according to the practice of Banks, so 
that the promissory note, dated 28th 
December 1908, for Rs. 20,000 he treated 
a3 continuing security for the current 
dealing carried on by means of that pro- 
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rnissory.note. The amount raised a 9 per 
separate account and covered by promis 
sory note, dated 23th December 1908 had 
been repaid to the plaintiff. If there 
was another permanent loan due to the 
plaintiff from defendant 3, he (plaintiff) 
made negligence in realizing it before. 

If Lala GangaRamhad paid any amount 
to the plaintiff, his act is not binding 
upon defendants 1 and 2. Besides the 
plaintiff lias no right to realize the money 
from defendants I and 2 jointly and seve¬ 
rally. The defendants had been telling 
the plaintiff to recover the amount due 
to him from defendant 3. Defendant 1 
is not liable for the same. The amount 
claimed is not just. It was the duty of 
the plaintiff to give credit for tho amount 
received from the Laxmi Company to- 
wards the satisfaction of the current 
separate account which was opened by 
means of a promissory note for Rs. 20,000. 
Para. 12 of tho plaint i9 denied. Tho 
plaintiff' is not entitled to get any relief, 
nor is he entitled to get any future inter¬ 
est. The amount of hunai3 sold and given 
to the plaintiff by the Laxmi Company 
ought to have been given credit for in 
the amount claimed. Tho plaintiff can 
in no way sue defendants 1 and 2 unless 
he fails to realize tho debt from defen¬ 
dant 3. The plaintiff has shown gross 
nogligence in recovering his dues from 
tho Laxmi Company when the Laxmi 
Company executed a mortgage-deed in 
favour of tho plaintiff and sent the 
same to him he refused to take it. If 
the said agreement created any personal 
liability against defendant 1, it has been 
extinguished on account of tho acts 
of tho plaintiff. Tho plaintiff's claim 
should be dismissed with costs. The de- 
fendant i3 entitled to get hiscosts. Thede- 
fendantcompany admitted having opened 
a current account with the plaintiff as al¬ 
leged, but pleaded that plaintiff should 
have given credit for a sum of Rs. 9,385 
(apparently a mistake for Rs. 9,585) on 
amount of hundis which were left with 
the plaintiff ; that the defendant-com- 
pany did not agree to pay interest at the 
rate of Rs. 8-4-0 percent, but only at the 
rate of Rs. 7-8 0 per cent, per annum ; 
that mauy payments made to the plain¬ 
tiff Bank are omitted from the accounts 
in addition to the aforesaid sum of 
Rs. .9,385; that the defendant-company 
executed and offered to the plaintiff Bank 
a deed of hypothecation of certain debts 
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amounting to Rs. 31,115 in settlement of 
plaintiff’s claim; that the amount claimed 
in para. 8 of the plaint is incorrect; that 
no demand was ever made from fcho de¬ 
fendant-company and that on the con¬ 
trary the defendant company paid about 
Rs. 0,000’ after the date specified in 
para. 9 of the plaint ; and that the de¬ 
fendant company was in liquidation and 
could not be sued without due sanction. 

Dafendanc 2, Labi Patina Lal, in his 
written statement admitted that the de¬ 
fendant.company had dealings with the 
plaintiff Bank and that interest was to 
bo»paid at the rate of Rs. 7-8-0 per cent, 
per annum, but he urged that he executed 
the promissory notes of 16th August and 
28th Decmber 1903 not as a surety but 
merelv as an officer cf th? defendant- 
company and that he was not personally 
liable thereon; that fcho document, dated 
28th December 1903, which .was executed 
by himself, defendant 1 and Lala Ganga 
Ram, was not a security bond nor did it 
create any personal liability on the part 
of the executants ; that the said doou- 
meufc was executed by the defoudant 
company under signatures of defendants 
1 and 2 and Lala Ganga Ram as its 
directors and that it wa9 made over to 
the plaintiff Bank upon the understand¬ 
ing that it should be considered ascover- 
ing future current dealings botweon the 
Bank and the defendant-company and 
that he had no concern with the dobt 
amounting to Rs. 30,000 ; that he defen. 
dant 2, was not personally liahlo upon 
any of the documents executed by him ; 
that he had not been repeatedly asked to 
pay the dobt but had received one notice 
only from the plaintiff Bank’s pleader ; 
that whatever cause of action the plain¬ 
tiff Bank had was against the defendant 
company alone, and that it could if neces¬ 
sary recover from that company Whatever 
may bo due after adjustment of accounts: 
that plaintiff wr 9 hound to give credit 
for the sum of Rs. 9,385 which plaintiff 
Bank received on account of hundis from 
defendant-company ; that the defendant 
company never denied the plaintiff’s 
debt but on the contrary paid about 
Rs. 6,000 to fcho plaintiff Bank after 
20th Maroh 1911 ; that if the document 
dated 28th December 1908 be hold to be 
a security bond, defendant 2 would be 
liable to pay only suoh sum as was raised 
by the defendant company from the plain¬ 
tiff Bank after fcho date of fcho execution 


of the said document ; and that in any 
event the plaintiff Bank must recover 
first from the defendant company and 
can only sue defendant 2 for such amount 
as maybe due after realizations had been 
made from the defendant company. 

On the pleadings ton issues were drawn 
by the Court but of these only eight need 
to be considered upon this appeal. These 
eight are as fellows : 

1. Is the amount of Rs. IS,8c3 due 
from the Laxmi company ? 2. Whether 

there was any subsequent agreement to 
raiso the interest from 7* per cent, to 
8 1/4 per cent. ? 3. Whether the defen¬ 

dants are estopped from contesting the 
enhanced rate of infcorest on account of 
their having admitted the same as correct 
by accepting the statements cf account 
as correct ? 4. Whether certain hundi3 
which were sent by the I ax mi Company 
to the plaintiff were dishonoured by the 
drawees and was the Laxmi Company 
informed ? 5. If sc aro the defendants 

entitled to have the amount of these 
hundis credited to their account and if so 
to what amount ? 6 Whether the pro¬ 

missory-notes and document, dated 28th 
December 1908 sued upon mako defen¬ 
dants 1 and 2 personally liable as 
sureties, and if so to what extent ? 7. 
If issue G is proved iu favour of plain¬ 
tiff, are defendants 1 and 2 entitled 
to have the decree made conditional 
on the plaintiff’s first realizing the 
amount thereof from defendant 3 be¬ 
fore proceeding against dofondnnts 1 
and 2? 9. IIa9 the plaiutilT not shown 
duo diligence in the reoovery of his 
monoy from fcho Laxmi Company, and are 
the sureties therefore discharged? The 
District-Judge’s findings upon these issues 
aro as follows: 

Issue 1. That the accounts of tho 
plaintiff Bauk are correct and that the 
amount claimed 13 tho balanco due to tho 
plaintiff Bank upon fcho allegations made 
in the plaiut. Issue 2. That it is proved 
that fcho rate of interest was raised on 
15th October 1909 to 8 1/4 per cent with 
the concurrence of the defendant com¬ 
pany. Issues 4 and 6. That the hundis 
were dishonoured by the drawees after 
tho Bank had made every reasonablo ef¬ 
fort to realize on them, that the dofen- 
dant company was informed of the fact 
and that the defendants were not entitled 
to have tho hundis oreditod to their ac¬ 
count. Issuo 6. That defendant 2 was 
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personally liable on the promissory notes 
Ex. P-52 and Ex. P-53, that defendants 
1 and 2 were also personally liable on the 
agreement Ex. P-54 to the extent of 
Rs. 50,000 therein specified. Issue 7. 
That defendants land 2 were not entitled 
to have the decree made conditional on 
plaintiff s first realizing from defendant 
3, inasmuch asunder S. 12S, Contract Act, 
the liability of the sureties was co-exten- 
sive with that of the principal debtor in 
the absence of any provision in the con¬ 
tract to the contrary. Issue 9. That 
the plaintiff Bank were entitled to refuse 
to accept a mortgage-deed which the de- 
fondant company tendered to them on 
16th December 1910, inasmuch as if the 
plaintiff Bank had accepted the mortgage, 
they would thereby have entered into a 
fresh contract with the principal debtor 
and the sureties would have been released 
under S. 134, Contract Act. The learned 
Judge accordingly granted the plaintiff a 
decree for the amount claimed with costs 
and interest at 8 1/4 per cent up to the 
date of realization. 

Defondants 1 and 2 have appealed to 
this Court separately, the appeal of de¬ 
fendant 2 being presented on 27 th No¬ 
vember 1913 and that of defendant 1 on 
5th January 1914. The amount of court- 
fee on the first appeal, Rs. 745, has been 
paid by defendant 2, and defendant 1 
has stamped his -memorandum of appeal 
with a court fee of Rs. 2 only, on the 
ground that the full court-fee has been 
paid already by defendant 2. Mr. Moti 
Sagar for the respondent Bank urged as a 
preliminary objection that the full court- 
fee should be paid on both the appeals, 
and after hoaring Mr. Petman on this 
point we accept the contention. Defen¬ 
dants were entitled no doubt, had they 
so desired, to file a joint appeal, but as 
they have elected to present two entire¬ 
ly distinct and separate appeals, we can 
find no provision of law which would ex¬ 
empt the memorandum filed at the later 
date from hearing tho full amount of 
court-fee. We accordingly directed that 
tho deficiency should bo made good with¬ 
in a week from 20th March 1918 and Mr. 
Santanam on behalf of defendant 1 under¬ 
took that this should be done. Upon this 
undertaking we proceeded to hear the 
arguments. On behalf of the appellant 
it has been urged: (1) that defendant 2 
executed the promissory notes P-52 
and P-53 and defendants 1 and 2 exe- 
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cuted the document P-54 merely as offi¬ 
cers of the Laxmi Company and that 
neither of them is liable personally on 
those documents: (2) that in any event 
P-54 is merely a contract of indemnity 
and that consequently until plaintiff ha9 
exhausted his remedies against the prin¬ 
cipal debtor, the Laxmi Company, the 
suit against defendants 1 and 2 is prema¬ 
ture; (3) that if it be held that defen¬ 
dants 1 ar.d 2 are liable on the said docu¬ 
ments, they are liable merely as sureties 
and only to the extent of Rs. 20,COO, in¬ 
asmuch as that was the amount due on 
promissory-note referred to in para.*l, 
Ex. P-54, tho reference to Rs. 50,000 
in the same paragraph being an error; 
(4) that the liability on P-54 is in any 
case not joint and several and tho plain¬ 
tiff by accepting payment of Rs. 9,384-5 6 
from Lala Ganga Ram has theroby re¬ 
leased Ganga Ram’s sureties; (5) that the 
variation in tho terms of tho contract as 
to the amount of interest payable by the 
defendant Company, having been made 
without tho consent of defendants 1 and 
2, releases them from all liability in 
respect of the contract, inasmuch as it 
amounts to granting time to tho defend¬ 
ant company; and that in any event 
defendants 1 and 2 are not liable to pay 
interest at the enhanced rate of 8} per 
cent; (6) that the plaintiff was guilty of 
negligence in not realizing the amount of 
Rs. 9,585 due on the hundis whoh had 
been deposited with tho plaintiff as secu- 
rity for the loan, and that consequently 
that amount must be deducted from any 
amount found to be due to plaintiff from 
the defendants; (7) that the plaintiff was 
not justified in refusing to accept the 
hypothecation doed, dated 19th December 
1910 (Exhibit P. W. 1-1, p. 67 of tho 
printed paperbook), which had been 
offered to the plaintiff by the defendant 
Company; and (8) that interest from tho 
date of suit to the date of realization, if 
allowed at all, should have been allowed 
at the ordinary Court rate of 6 r^r cent, 
per annum and not at the rato of 8* per 
cent. 

Elaborate arguments in support of 
these various contentions were addressed 
to us by Messrs. Petman, Govind Das 
and Santanam, and they were discussed 
and criticised in detail by Mr. Moti 
Sagar in reply. We now proceed to deal 
with them seriatim, though the first 
three can conveniently be discussed 
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together. The Laxmi Company, Limited, 
appears to have started in Ambalain 1907 
for the purpose of doing business there 
and in Bombay and Delhi as Bankers, 
Cotton Merchants and General Commis¬ 
sion Agent,' 1 and upon the Board of Direc¬ 
tors were (inter alia) Lala Panna Lai, 
Lala Ganga Ram and Lala Ram Saran 
Das. Lala Panna Lai is defendant 2 in 
this case; and according to Mr. Petman, 
Lala Bashesliar Nath, defendant 1, was 
an "alternate Director” with his uncle 
Lala Ram Saran Das, and it is for this 
reason that his name is coupled with that 
of his uncle at the foot of the balance 
sheet printed at pp. 7 and 8 of the paper* 
book. Both Lala Ba9he9har Nath and 
the respondent Bank wore agreed upon 
this point at the hearing of the appeal 
before us. Lala Panna Lai. Lala Ganga 
Ram and Lala Ram Saran Das were also 
Directors of the respondent Bank. 

In May 1908 the Laxmi Compauy 
opened a floating account with the res¬ 
pondent Bank’s City Branch with a 
credit of Rs. 1,000 (see p. 82), but it 
eooms to have been early realized that 
the Company needed money to develop 
its business, and it is not surprising, in 
view of the composition of the directorate 
■of the two concerns, to find that in July 
1908 the contonment Branch of the 
respondent Bank advanced Rs. 28,000 to 
the Company (see p. 46). Thi3 loan was 
understood to be one of Rs. 30,000, 
(Rs. 2,000 being taken in advance a9 in¬ 
terest), but at first it was covered by no 
security. On 16tb August 1908, however 
this defect was remedied by Lala Panna 
Lai executing a pro-note (p. 52) for 
Rs. 30,000 in favour of the Bank. It 
seems that the Company 6tood in need of 
further assistance from the Bank, and 
apparently approached the Bank for that 


purpose, for on 13th September 1908 a 
a meeting of the Bank’s Managing Com 
mittee, consisting of Rai Bahadur Lai 
<3anga Ram, 0. I. E., Lala Ganga Ram 
Lala Panna Lai and Lala Kidar Nath, 
resolution was passed to the followin 
effect: 

“Resolved that a standing loan up toRs. 50,OC 
bo given to tho Laxmi Company on tho persona 
guarantee of tho threo Directors: (i) Lai 
Panna Lai, (2) Lala Ganga Ram, (8) Lala Ran 
Saran Das, on tho following terms: (A 
Rs. 30,000 will bo a standing loan carrying in 
terost at 7J per cont. per annum all tho yea 
round. Tho Laxmi Company may dra\ 
Rs. 20.0C0 by usance hnndis not exceedln 
•Rs. 6,000 eaoh and there should be an Interva 


* 0 f a week between each and every drawing. 
These hundis will be accepted by the Bank on 
presentation, and if the Laxmi Committee 
wants to have these hundis paid on due date it 
will give at least two weeks’ notice to tho Bank 

without sending remittance, or-. Tbe Laxmi 

Company may dra*v to the extent of Rs. 20.0C0 
by giving one month’s previous notice by demand 
drafts. (B) The Directors of the Laxmi Com¬ 
pany should give an indemnity bcu-1 under¬ 
taking to satisfy all claims of the bank in tho 
ovont of the company failing to meet its liabi¬ 
lities.*’ 

On 23th December 1908 Lala Panna 
Lai executed a second pronofco (Ex. P-53) 
for the sum of Rs. 20,000 for value re¬ 
ceived for amounts overdrawn with in¬ 
terest thereon, at the rate of seven and 
a half per cent, per annum from this date 
to date of payment in full. Both tho 
pronote Ex. P-52 and the pronote 
Ex. P-53 were signed by Lala Panna Lai 
as "Managing Director, Laxmi Company 
Limited, Ambala City," and it is common 
ground that the consideration for the two 
pronotes was the money advanced to the 
Laxmi Company and that Lala Panna Lai 
had no personal account of his own with 
tho respondent Bank. On the same date 
that Ex. P-53 was executed, a document 
(Ex. P-54, p. 45) was executed in favour 
of tho respondent Bank by Basheshar 
Nath, Panna Lai and Ganga Ram, whose 
signatures are bracketed together with 
the words "Directors" against them. 
This document runs as follows: 

"Tho Manager, 

Tho Marwar Bank, Limitod, 

Ambala City.* 

Dear Sir, 

In consideration of your allowing tho Laxmi 
Company, Limited, to overdraw sums not exceed¬ 
ing in tho aggregato Rs. 50,000 (fifty thousand 
only), on tho security of Laxuii Compauy, Limi¬ 
ted, demand proDoto in your favour of dato we 
hereby pledge for tbo ro-payment on domnnd of 
tho said overdraft together with interest thereon 
and of any other sum or sums of monoy which 
may be or bccomo duo to you from tho Laxmi 
Company, Limited, on any account whatsoever 
during the continuance of this rronote. And we 
hereby declare and agree that tho’ overdraft al¬ 
lowed and intended to besecurcd by this ageeement 
shall bs taken to havo been allowed by you en¬ 
tirely upon tho faith of and relying upon the 
declaration signed by us at tho foot hereof, which 
declaration solemnly wo declare to bo true In 
every respect. It is hereby further agreed and 
declared that theso presents shall romain and bo 
a continuing security to you for tho balauco of 
tho raid account for tho time being to tbo extent 
aforesaid, notwithstanding that at any time or 
times tho balance of tbe said account may be 
in your favour, it being expressly iutendod that 
theso presents shall bo a security for the balance 
of tho said account duo by the Laxmi Company, 
Limited, to you while tho said account shall 
continue open. Signed at Ambala City thU 28th 
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day of December in the year one thousand nine' 
hundred and eight. 

We are, 

Yours faithfully, 

Bashesbar Nath ^ 

Pauna Lal > Directors.*' 

Gangs Ram ) 

Such then in brief are the facts as they 
existed at the time when the three docu¬ 
ments Exs. P-52, 53 and 5*1 were executed 
and in endeavouring to interpret these 
documents, we consider we are entitled 
to keep those facts in mind [S. 92. pro¬ 
viso (6), Evidence Aot. 1872]. In our 
opinion regard being bad to the admis¬ 
sion of the parties and to all the circum¬ 
stances the two pronotes Exs. P-52 and 
P-53 must be held to have been executed 
by Lala Panna Lal in his capacity as 
Managing Director of the Laxtni Company 
for and cn behalf of the said company, 
and in respeot of them he himself incur¬ 
red no liability either personally or as 
a surety, and the Laxmi Company alone 
is liable thereon. As regards Ex. P-54 
however our conclusions are different. It 
is evident from the resolution of 13th 
September 1' 08 (Ex. P-4G) that the 
Directors of the Bank realised the neces¬ 
sity of having some further security than 
the pronote Ex. P-52 which had been 
executed on behalf of the company by 
Lala Panna Lal ontho 16th August, espe¬ 
cially if further advances to the limit of 
Ps. 50,000 were to be made from time 
to time to the Company and that they 
had decided that the form which any 
such further security should take was to 
be a personal guarantee by the then 
Directors of Company, Lala Panna Lal, 
Lala Ganga Pam and Lala Ram Saran 
Das, of whom tho last mentioned repre¬ 
sented Lala Basbeshar Nath, his nephew 
no less than himself. Tho necessity for 
this further security would certainly not 
become less urgent as the year drew to 
its close and the time for audit of the 
hank’s books approached. It was in these 
circumstances that Ex. P-54 came to he 
executed. Prima facie therefore we would 
expect to find the Bank when fresh docu¬ 
ments are being executed, insisting on 
tho Directors of the Company complying 
with the terms of tho resolution passed 
in September 1908 and we have now to 
look to Ex. P-54 to see if it is in terms 
the guarauteo which it is claimed to bo 
by the bank. Unfortunately (and pro¬ 
bably for the sake of saving a lawyer’s 
foe) the bank decided to adopt a form of 


security bond which was one of their 
stock forms and used by customers who 
wished to overdraw accounts from timo 
to time (see Ex. P60). 

As a result of this false economy this 
playing with dangerous legal instruments 
without understanding the real meaning 
of the terms employed, the bank has been 
involved in costly litigation, for it is- 
hardly too much to say that the present 
claim would probably never have been 
disputed by defendants 1 and 2, bed not 
the person who adopted tho form sla¬ 
vishly copied out the words “demand 
pronote in your favour of date" after 
the words “Lixmi Company, Limited, 1 ' 
in para. 1, Ex. P-54. Despite tho con¬ 
fusion caused by this carelessness (for 
such we must consider), the general tenor 
of tho document appears to be clear 
onough. The opening words; 

“In consideration of your allowing the Laxm* 
Company, Limited, to overdraw sums not exceed* 
ing in the aggregate of Rs. 50,000" 

must mean that the principal debtor is the 
company and that the executants of the 
document are the guarantors for the 
repayment of all sums overdrawn or 
due by the company to the specified 
limit of Rs. 50,000. In other words, 
tho agreement is a contract of conti¬ 
nuing guarantee within the meaning 
and for the purposes of Ss. 126, 128 
and 129, Contract Act, and that it is 
not (as contended by defendants 1 and 2) 
merely an agreement by tho company it¬ 
self through its Directors is obvious not 
only from the terms of the document to 
which we have referred but also fr(*m the 
fact that it was executed, unlikeExs. P-52 
and P-53 by three Directors aod not one, 
whereas had it been a contract on behalf 
of the company the signaluro of one 
Director would have been as sufficient 
for its duo execution as it was for the 
execution of the two pronotes. Moreover 
it is a fact of some significance, and 
throws considerable light on the real 
meaning of tho executants, that one of 
them, Lala Ganga Ram, has admitted his 
personal liability therendor and paid up 
the one third share, namely, Rs. 9,384 due 
from him under the contract. Mr. Pet- 
man contended that tho liability of the 
executants could not in any event extend 
beyond the amount of the pronoto 
Ex. P-53, inasmuch as that was the pro¬ 
note referred to in para. 1 of this docu¬ 
ment. We cannot agree with him as we 
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aro satisfied that the words “demand pre¬ 
note in your favour of date” wero by 
mistake copied from the form which 
served as a precedent for this document 
whereas the amount which lho company 
were to be at liberty to overdraw up to 
has been rightly stated in the same para¬ 
graph as being Rs. 50.000. Nor can wo 
agrte with the argument that there were 
two wholly independent accounts between 
the Lax mi Company and the respondent 
Bank, the one being “the pre-note ac¬ 
count of Rs. 30,000* covered by Ex. P52 
and the other ‘ a 'floating account” to 
which P-53 and P-54 referred. Ori¬ 
ginally no doubt two accounts appear to 
have been kept up by the bank, but this 
was due to the fact that the Rs. 30,000 
had been advanced by the Cantonment 
Branch of the bank, whereas the smaller 
current account which opened in May 
1908 was with the City Branch of the 
bank. In October 1908 the amount then 
due to the Cantonment Branch was trans¬ 
ferred to the City Branch, and that this 
was done to the knowledge of the defen¬ 
dants is clear from Ex. D.3 (p. 71), 
which is a statement of account submit¬ 
ted by the bauk to the Laxrni Company 
and tiled by defendants. Thereafter the 
accounts were all kept by the City 
Branch and though there is a certain 
amount of oonfusion, inasmuch as the 
accounts which oommonoe at p 82 of Die 
paper-hook were allowed to confcinuo up 
to December 1909 pari pissu with the 
account set forth at pp. 48—57, it is 
dear that the accounts wore those of the 
company alone and that the amounts duo 
on the pro-note and tho suras drawn by 
the company from the Bank and pay¬ 
ments made from timo to time by the 
company to the bank wero all treated 
as being on tho same footing. There is 
no doubt moreover that the accounts 
were consolidated in December 1909 and 
thereafter continued as set forth at 
pp. 48 ofc soq. It is alleged that this 
was done without the knowledge of 
defendants 1 and 2. But it is clear from 
the correspondence on the record that 
statements of accounts wore duly sub¬ 
mitted from time to time by tho bank 
to the company (o.g., see Exs. P.2 and 
P-3) and we have no reason to suppose 
that the directors of the company, or in 
other words, the defendants, were un¬ 
aware of what was being done. 

We hold then that defendants 1 and 2 


are personally liable under Ex. P-54 for 
sums due by tho company to the ies- 
pendeut bank within the margin of 
Rs. 50,000 and as no attempt has been 
made to impugn tho accuracy of the 
various items sot forth in the accounts 
filed by the lank, wo must further 
bold that tho amount claimed, namely, 
Rs. 18.853 12 0 is correct. As regards 
the arguments that the plaintiff cannot 
sue defendants 1 aod J until they have 
fust sue 1 tho defendant company, the 
principal debtor, and have failed to 
realise iroin the letter it is only neces¬ 
sary to refer to Sankana Katana v. 
Virupakashapa Ganeshapa (l), Lichh - 
man Joharimal v. Bapu Ranchi (2) and 
Totakot Shangunni jlenon v. Kurusingal 
Eaku Varid (3) as sufficient authority 
for the proposition that in a case of this 
kind, the creditor is not bound to ex-! 
haust his remedy against the principal! 
beforo suing the surety and that a suit; 
may be maintained against the surety, 
though the principal has not been sued* 

The fourth contention is not tenable 
upon the terms of Ex. P-54, as the 
obligation thorcunder is clearly joint and 
several. Accordingly plaintiff by accep¬ 
ting payment of his one-third share from 
Lala Gang* Ram cannot be held to have 
released the co-suroties. 

As regards the filth coutantioD, viz., 
that a variation was made in tho terms 
of the contract when tho rats of interest 
was enhanced from seven and a half to 
eight and one-fourth percent, and thatjsuch 
variation being without the consent or 
knowledge of defendants 1 and 2 released 
them from their contract, or at all 
events did not render thorn liable to pay 
interest at a rate other than that origi¬ 
nally agreed upon, we aro unable to 
accept tho argument, us wo aro satisfied 
upon tho evidence that defendants 1 


and 2 must havo had knowledge of tho 
variation in question. Admittedly tho 
bank give due notice of thoir intention 
to enhance tho rate to tho Lax mi Com¬ 
pany (see Ex. P. 5, D-12 and P 6) and 
we cannot believe that tho directors of 
the Laxmi Company wore altogether in 
the dark upon this point. According to 
Wad haw a Singh P. W. 6, the liquidator 
of tho Laxmi Company, Ex. P 63, which 
will be found at p. 66 of the printed 

(1) [18831 7 Bom^lTth 

(2) [18C9] 6 Bom. H. O. R. A. C. J. 241. 

(3) [18G8-G9] 4 M, H. C. R. 190. 
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record, was filed by himself and Lala 
Panna Lai in the Court of the District 
Judge at Ambala in connexion with the 
liquidation proceedings, and upon this 
exhibit there is a "noto” that interest 
at eight and a quarter per cent, is to 
be included from 1st January 1912 on 
the balance of R 3 . 26,000-9-4 due to the 
bank. Thisagain shows that defendant 2at 
all events was well aware that enhanced 
interest was being charged, and in addi¬ 
tion to this we have the significant fact 
that neither defendant 1 nor defendant 2 
wont into the witness-box to swear that 
that they had no knowledge of the agree¬ 
ment between the company and the 
bank. 

In the sixth place it is contended that 
the bank were negligent in realizing an 
amount of Rs. 9,585-0.0 duo on certain 
bund is which had been sent to them by 
the Laxmi company as security for the 
money due to the bank and that con¬ 
sequently the said amount must bo de¬ 
ducted from any sum found to be due 
to the bank. It is not specified in the 
pleadings what particular hundis are 
referred to in this connexion, but appa¬ 
rently they are the five set forth in 
Ex. D-15 at p. 80 of the paper-book. 
The District Judge has found that the 
bank made every reasonable effort to 
realise tho hundis in their possession 
and that on their failure to dc so, they 
brought the matter to the notice of the 
company and wero told on more than 
one occasion to hold up the hundis for 
tho time being. This finding is suppor¬ 
ted bv various documents on the record 
(see Ex. P-32, 33, 35, 36, 37 f 38, 40, 41 
and 44). In face of this evidence wo 
cannot agreo that.the bank showed negli¬ 
gence in the matter of realising tho 
hundis and that they are therefore 
liable to make good to tho company any 
loss that may have been sustained by 
reason of the hundis being now time- 
barred. 

We know of no authority in support 
of the argument that tho plaintiff bank 
was bound to accept the hypothecation 
of certain supplementary securities which 
the company offered the bank in Decem¬ 
ber 1910 (see Ex. P. W. 1 at p. 67); or 
that their refusal to accept such hypo¬ 
thecation debars them from claiming 
relief against the sureties. Finally there 
is the question of the interest to be 
allowed from date of suit to date of 


realization. The District Judge has 
granted this at the contract rate of eight 
and a quarter per cent, per annum and 
we are unable to hold that he acted un¬ 
reasonably in so doing. The rate is not 
unduly high and it must be remembered 
that the bank has been deprived of its 
money for some considerable time. Before 
concluding we would advert briefly to 
Mr. Potman's request that we should 
remand the case in order to enable 
defendants to call evidence to prove that 
Ex. P-54 has a well understood meaning 
in banking circles and that the form in 
which the contract of 28th December 
1908 was embodied was one employed by 
the customer of a bank who wishes to 
be allowed to overdraw his account from 
time to timo. Wo find it unnecessary to 
accede to this prayer as it is, in our 
opinion, the duty of the Court to con¬ 
strue a written contract of this kind for 
itself, and wo are unable to see bow the 
evidenceof the bankers and bankers’ clerks 
could bo relevant to, or indeed of any 
material assistance in the interpretation of 
an agreement in writing which is clear 
enough so far a9 its language is con¬ 
cerned. The result is that we dismiss 
both the appeals with costs. 

R.M./R.K. Appeals dismissed . 
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Ahviad and others —Convicts—Peti¬ 
tioners. 


v. 

Emperor —Opposite Party. 

Criminal Petn. No. 1031 of 1919, De¬ 
cided on 31st October 1919, against order 
of Sess. Judge, Lyallpur, D/- 26th June 
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Penal Code (I860), S». 97, 149 and 325- 
light of private defence of property—Right 

xceeded—No unlawful assembly held formed 

-Person octually causing grievous hurt 
ould only be convicted. 

Accused, six in number, caused grievous hurt 
o a person while acting in the exercise of the 
ight of private defence of properly. It was 

oundthat they had exceeded that right: 

Held : (1) that it could not be held that all 
bo accused constituted an unlawful assembly; 
2 ) that ibo only person who could bo convicted 
/as the ono who actually caused the grievous 

iurt. . t p 159 0 

Muhammad Iqbal— for Petitioners. 

D. C, Balli —for the Crown. 
Judgment-The learned Sessions 
rudge tinds that the complainant s party 
lad no right to seize the cattle of the ao- 
:used after the cattle had left the field. 
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aDd that tbe accused were consequently 
entitled to the right of private defence 
of property. But the learned Judge holds 
that the accused exceeded their right of 
private defence. Now on these tendings 
it cannot be held that all the accused 
constituted an unlawful assembly and the 
only person who can be convicted is the 
one who actually inflicted the mortal 
wound on Mian Khan and thus exceeded 
his right of private defence: vide Mihan 
Singh v. Emperor (l). The evidence 
shows that that person was Ahmi. In 
view of the findings of the lower appel¬ 
late Court referred to above, I am con¬ 
strained to hold that no person other 
than Ahmi can be hold to bo guilty. I 
accordingly accept the application for 
revision and acquit all the petitioners, 
except Ahrai, whose conviction is altered 
to one undor S. 325, I. P. C. The sen. 
tenco imposed upon him by the Courts 
below is uphold. 

_R M./r.K. Petition partl y accepted. 

(1) A. I. R. 1914 Lab. 557=20 R .R. 1914 Cr. 

=2G I. C. 652. 
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•Bhadi Lal And Martineau, JJ. 

Balwant Singh and another —Convicts 
—Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. J42 of 1918, Do- 
cided on 3rd July 1918, from order of 
So3s. Judge, Ferozepore, D/- 24th January 
1918. y 

(a) Criminal P. C. (5 of 1898), S. 82— 
Territorial jurisdiction of British Courts— 
Subject of Nahve State cannot be tried for 
V r!‘u? S»«te for offence committed 
>»ith.n B nt..h Indie-Arre.t by Briti.h police 
of .object of Patiala State on Railway line. 

Code n S P 4 ltlB “ Tcrr,lor y «» valid—Penal 

w uI h Zr UbiSCt0, „" Na,ivo Stala i8 barged 

ab °, U ' Dg ,1“ °' 7c 1 dco committed in British 
n? .V h0 a eR ®d abetment consists entirely 
h t ° a . c . 0UEed , did said at a place within 

In B itl, 7'ii ry, , h0 can ? ot b0 tried i0 a Court 
Pirfni in n d ?/~ 8 ,? 0h “betmont. Reg v. 
"■ *■ « rM - 

w^ h n e r nCC » U9 i C ^ a ® ub J‘ eot of the Patiala StaJ 
by tho BrufBhVohce 1Wa? 0,Uria80 M Bbaliada 

Held : that tboarrost was lawful ns full anti 

the R !l° |,owe , r , and jurisdiction of ovory kind'ovor 

1 1 iD L e8 aDd 0V9r a » Poisons with7n 

to rh 0 BrUi f> h a n bOenCOded by the 1>atiala State 
ni.# B U h Government. 85 Oal. 80 (P. O ) 

IP 404 0 1] 


(b) Evidence Act (1 of 1872), Ss. 144 
Ulus, (b), and 133—Value of approver* 8 evi¬ 
dence— Corroboration is necessary. 

An approver giving his evidence under a pro- 
miso of pardon cannot be believed unless he is 
corroborated bv independent evidence. 

[P4G1C1] 

Beechey and Gulam Basul for Kehr 
Singh —for Appellants. 

Mul Chand —for the Crown. 


Judgment.—Gajjan SiDgh, Arjan 
Singh and Mahla Singh have beeu con¬ 
victed under Ss. 302/149, I. P. C., of 
having murdered SantaSingh and Nathal, 
residents of Dina in the Ferozepore Dis¬ 
trict, and under S. 395, I. P. C., of hav¬ 
ing committed dacoities at the honses of 
Santa Singh, Banta Singh and Kalft 
SiDgli, and Balwaut Singh and Jot Ram 
have been convicted of abetting those 
offences. All the convicts have boen 
sentenced to death. They have appealed, 
and the case is also before us under 
S. 374, Criminal P. C., for confirmation 
of the sentences. Tho offences were 
committed at Dina at about midday on 
18th September 1916, Gajjan Singh, 
Arjan Singh and Mahla Singh are resi¬ 
dents of Khota, a village about 5 kos from 
Dina, and are said to have joined with 
Bhanga Singh and his brother Ganda 
Singh, residents of Dina, in committing 
tho oifenoos. The deceased Santa Singh 
and Nathal wore descendants of Baja, a 
great uncle of Bhanga Singh and Ganda 
Singh, and there was, as the learned 
Sessions Judge has shown bitter enmity 
between Bhanga Singh and Ganda Singh 
on tho one hand and Santa Singh aud his 
brother Banta Singh on the other. There 
is also evidence that Gajjan Singh, Arjan 
Singh and Mahla Singh were associates 
of Bhanga Singh and Ganda Singh, and 
that Gajjan Singh and Arjan Singh used 
often to go to Dina. 


muruuig oi iccn September 
1916 Sucha Singh P. W. 34, larabardar 
of Khota, saw Gajjan Singh, Arjan Singh 
and Mahla Singh leaving tho village and 
going towards Pattoke, which is in the 
direction of Dina. Gajjan Singh had a 
gun and the other two had ohhavis. 
Mahla Singh, who was under orders of 
internment in his village, called out to 
Sucha Singh to report to Kirpal Singh 
lambardar that ho was going away and 
would not return. The witness informed 
Kirpal Smgh P. W. 35 who on the 
same morning made a report P. D. at the 
thana. Thakur Singh, P. W. 27, says he 
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saw Gajjan Singh, Arjan Singh and Mahla ved that son 
Singh going from Pattolrc to Dina armed which Banta 
in the manner described by Suchu SiDgb. W. 11, was 
Sub-Inspector Lehna Singh, P. W. 54, Gajjan’singh 
on receiving Kirpal Singh’s report went Arjan Singh, 
to Khota and theDce to Pattoke and from men to Mfc. S 
there towards Dina. But on the way he that the latl 
was met by a lanibardar and chaukidar P. W. 38. pa^ 
of Dina, who told him that muidcrs and P. \Y. 40, fro 
dacoitics had taken place. IIo sent verod them, 
reports P-E and 1MJ to the thana in Gajjan Singh 
which he stated that the offences had Mahla Singh 
been committed by Gauda Singh, Bhanga Badan Singh 
Singh and three Jats of Khcta. The to him some 
dacoits on assembling in Dina had first whichispart< 
tried to catch Santa Singh s son Bakhta- robbed. No ev 
war Singh, who however succeeded in Gajjan Singh, 
escaping. They then went into Nafchal’s and the prose 
house, killed Santa Singh who was in a above establis 
room in the house with chhavis and shot doubt. We 
dead Nathal who was in the verandah, death passed < 
They went after Banta Singh but he es- appeals, 
cape 1 and hid in a Geld. After this they We have nc 
looted the houses of Santa Singh, Banta Balwant Sing 
Singh and Kala Singh. Finally Mt. in Patiala Sta 
Kishni the sister of Bhanga Singh and kerian and Mi 
Ganda Singh told her brothers that they said to he son 
should kill her. A funeral pyre was pre- learnod Sessic 
pared on which sho lay down and then against these 
her brothers shot hei and set fire to the Bhanga Singh 
pyre. The dacoits absconded after the curing arms u 
commission of these crimes and it was some enomy o 
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ved that some gold earrings P. 5S of 
which Banta Singh’s wife Mt. Atri, P. 

was robbed, were pawned by 
Gajjan Singh who was accompanied by 
Arjan Singh, Mahla Singh and two other 
men to Mfc. Sham Kaur, P. W. 37, and 
tbac the latter’s husband Jamna Da 9 , 
P. W. 38, pawned them to Sardha Ram, 
P. \\ . 40, from whom the police reco¬ 
vered them. It- is further shown that 
Gajjan Singh came with Arjan Singh, 
Mahla Singh and two other men to 
Badan Singh, P. W. 4 2, and pawned 
to him some jewelry P. 52 to P. 57, 
which is part of that of which Mfc. Atri was 
robbed. No evidence has been produced by 
Gajjan Singh, Mahla Singh and Arjan Singh 
and the prosecution evidence mentioned 
above establishes their guilt beyond all 
doubt. We confirm the sentences of 
death passed on them and dismiss their 
appeals. 

We have now to consider the case of 
Balwant Singh and Jot Ram, who livo 
in Patiala State at the villages of Chu- 
kerian and Mausa repeefcively, which are 
said to he some CO miles from Dina. The 
learnod Sessions Judge says that the case 
against these men is that they assisted 
Bhanga Singh and his'eompanions in pro¬ 
curing arms with the object of removing 
some enomv orenemio3 of their own after 


not till the following May that Gajjan 
Singh, Arjan Singh and Mahla Singh were 
arrested while Bhanga Singh and Ganda 
Siugh aro still at large. 

The evidence shows that nt the time 
of the murders and dacoities Ganda Singh 
was armed with a gun Bhanga Singh with 
a revolver and Gajjan Singh, Arjan Singh 
and Mahla Singh with chhavis and a 
stick. That there were the five men 
who committed the crimes is proved by 
the evidenco of P. Ws. 6, 7, 8. 9, 10, 12, 
15, 17, 19, 29, 30 und 45, who saw them 
w hile I he events described above were 
taking placo. All five were known al¬ 
ready to P. Ws. G, 10, 15, 19 and 45, 
and all hut Mahla Singh were known to 
P. Ws. 7 and 30. The evidence of Sub- 
Inspector Lai a Ram Das, P. W. 59, also 
shows that Gajjan Singh.Arjan Singh and 
Mahia Singh wero identified out of a 
number of other men by P. Vk s. G, 7, 8, 
10. 12, 29 and SO. 

In addition to the evidence of tho 
Dina witnesses and of Sucha Singh, 
Kirpal Singh and Thakur Singh end the 
report P. D. mentioned above, it is pro- 


Bhanga Singh and his party had mur¬ 
dered their enemies. This however is 
not a correct statement of tho caso What 
Balwant Singh and Jot Ram have been 
charged with and convicted of is abet¬ 
ment of the murders committed at Dina 
(i. e , the murders cf Bhanga Singh’s eno- 
mies)and cf tho dneoities committed there 
and not abetment of tho murder of their 
own enemies. The ca?e for tho prosecu¬ 
tion against Balwant Singh and Jot Ram 
is what the learned Judgo mentions as 
an alternative case, namely, that they 
assisted in supplying arms to Bhanga 
Singh and his friends with the knowledge 
that these arms would ho U9ed for mur¬ 
derous purposes and that in this way 
they aro guilty of having abetted tho 
crimes committed at Dina. 

The case against Balwant Singh and 
Jot Rom rests on tho statements of 
Narsing(P. W. 5), a resident of Dum- 
wali in tho Patiala State and of Fateh 
Muhammad (P. W. 67), a dealer in arms 
in Delhi. Tho evidence of these two 
witnesses was obtained as tho result of 
information given by Gajjan Singh s 
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“brother-in-law Gurdit Singh (P. W. 4), 
who on 20th April 1917 told the Deputy 
Superintendent of Police about the daco- 
it* having obtained arms from Fateh 
Muhammad in Dslhi. 

The Deputy Superintendent of Police 
on receipt ofthat information got Gurdit 
Singh to write a letter to Fateh Muham- 
mid. Fatteh Muhammad sent a reply 
E^:. P-A, in whicbfche name of Balw.nt 
Singh occurs. Fateh Muhammad's house 
was searched and in a register in the 
house the names anl addreises of Jot 
Ran and’Narsing were given. A pardon 
was tendered to Narsingh, and his state¬ 
ment was taken by the Magistrate on 
27th Juno. Fateh Muhammal was also 
tendered a pardon in inspect of offences 
under the Arms Act. 

Balwant Singh anl Jot Rim are first 
mentioned by Narsingh in his evidence 
in connexion with an iooident which is 
said to have oceurrel at Bhatinda about 
May 1016 Narsing wanted a gun for 
use against his half brother Abraa Singh 
with whem ho had ouaiity, and Gan da 
Singh, with whom Narsingh became ac¬ 
quainted, wanted a revolver for dealing 
with his enemies at Diuv Narsingh 
sav9 that they were unable to obtain the 
arms at Patiala and that then he and 
Bhanga Singh, whom he had met at 
Dina, started to g> to Mans* where 
Bhanga Singh intended to see Jot Rim. 
They had to change trains at Bhatinda 
and happened to meet Balwant Singh 
and Job Ram at the hotel there. Nar¬ 
singh stayed outside the hovul, and 
Bhanga Singh went in to speak to them and 
then came and told Narsingh th it Jot 
Ram had said that he would supply arms 
if ho (Bhanga Singh) would murder the 
enemies of Jot Ram and Balwant Singh, 
and that Jot Ram and Balwant Singh 
would also pay him Rs. 1,009. This 
accidental meeting with Balwant Singh 
ana Jot Ram is somewhat curious. There 
is no corroboration of Narsingh's state¬ 
ment in regard to the incident, and 
corroboration is necessary not only be¬ 
cause Narsingh has given his ovidence 
under a promise of pardon, but also be¬ 
cause he is an interested witness. His 
half-brother Atma Singh (P. W. 84), 
with svhom Narsingh is at enmity (so 
much so that Narsingh once fired a 
pistol at him), says that Balwant Singh 
used to help him in his disputes with 
Narsingh. The latter has therefore a 


strong m >*ive fer giving evidence agiinsb 
Bil wa so Singh. 

Even if the evidence be true it proves 
nothing against fch9 appellants, as Nar- 
siugVs statement as to what Bhanga 
Singh told him would he no proof of 
what Balwant Singh and Jot Ram ml 
said to Bhanga Singh. Even.if we were 
to go further and assume that Bil.vanc 
Singh an 1 Job Rim hid given the under- 
taking which Bhinga Singh told Nar- 
singn they had given, this would at* the 
most be proof that they had abetted the 
murder of their own eiemio3, an offence 
with which they have not been charged. 
It would be nj proof bint they had 
entered into a conspiracy with Bhanga 
Singh to murder Bhanga Singh’s enenies, 
a ad it 13 highly improbable that they 
would have entered into any such con¬ 
spiracy as they wore in no way iuteroste 1 
in the foud between Bhanga Singh and 
his enemies. I^arsingh thou goes on to 
say that a few days later ho and Bhanga 
Singh went to TJansa, where they met 
Jot Ram. who gave them a card (P-B) 
on which he drew a sketch to show tho 
position of Fateh Muhammad’s shop iu 
Delhi, and who also gave them a letter 
to Fateh Muhammad. They then went 
to Delhi, where Narsingh bought a gun 
and Bhinga Singh a Mauser pistol at 
Fateh Muhammad’s shop. Fateh Muham¬ 
mad corroborates Narsingh in this matter 
and also says that they brought him a 
letter in which Jot Ram asked him to 
soli arms to them at low prices. 

Thero is no very clear proof that the 
words written on tho card P-B are in 
the handwriting of Jot Ram, and it is 
noteworthy that this dooiment oame into 
the hands of the police not from Nar¬ 
singh, but from his half-brother Atma 
Singh, who accounts for his possession 
of it by saying that Narsingh had loft 
it in a pooket when ho gave his clothes 
to be washed, and that the woman who 
washed the clothes found it and gave it 
to Atma Singh’s daughter. This ex¬ 
planation i9 not particularly satisfactory, 
and it seems strange that Atma Singh 
should have taken so much oare to pre¬ 
serve the document, which was of no 
use to him, for nearly a year. The 
letten- which Jot Bom is said to have 
given to Narsingh for Fateh Muhammad 
is not produced, although Fatteh Muham¬ 
mad 9ays it was among his papers and 
was taken by the Deputy Superintendent 
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of Police. If this statement of Patteh 
Muhammad is true, it may be presumed 
that the letter, if it had been produced, 
would not have been favourable to the 
prosecution ; and if the statement is 
false it would be unsafe to believe that 
Jot Earn gave any such letter. 

Put oven supposing it to be true that 
Narsirgh and Bhanga Singh went to Jot 
Ram and told him they wanted to buy 
arms, and asked him for a letter of 
introduction to Fateh Muhammad, and 
that he gave them a letter, they cannot 
by meroly so doing bo held guilty cf ah. 
ettiug the crimes committed at Dina. 
Narsingh himself does not say that they 
told Jot Earn that arms were required 
for tho murder of Bhanga Singh’s enemies 
and it cannot be assumed without any 
evidence that he knew that tho arms 
were required for such a purpose. 

The third piece of evidence relied on 
by tho prosecution relates to tho pur¬ 
chase of two rifles, one by Bhanga Singh 
and the other by Balwant Singh from 
Fatteh * Muhammad in Delhi. It is al¬ 
leged that Jot Earn, Balwant Singh and 
Bhanga Singh w 0 nt together to Fateh 
Muhammad’s shop and that Balwant 
Singh bought a rifle P 5 (afterwards pro¬ 
duced by his mother) and Bhanga Singh 
a riflo P-2, which was found in the pos¬ 
session of Gajjan Singh when ho was 
arrested. Narsingh and Fatteh Muham¬ 
mad have both deposed to this transac¬ 
tion which is said to have taken place on 
29th or 30th July 1916 when Balwant 
Singh and Jot Earn were staying in Delhi 
at tho Punjab Hindu Hotel, as shown by 
the hotel register. These witnesses have 
further deposed that after tho rifles had 
been purchased Balwant Singh and Jot 
Ram said to Bhanga Singh that now that 
they had bought rifles for him he should 
do their business, to which Bhanga Singh 
replied that he would do his business 
first. Tho witnesses cannot however be 
believed on this point, as they made no 
mention of such conversation in their 
statements to tho police, nor did Nar¬ 
singh mention it in tho statement which 
he made on the 27th June 1917 on being 
tendered a pardon. Had that conversa¬ 
tion, which is tho most important part 
of the evidence against Balwant Singh 
and Jot Ram, actually taken place, it is 
most improbable that Narsingh and Fateh 
Muhammad would have made no reference 
to it in their original statements. 
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With regard to their evidence as to tho 
purchase of the riflcs it is urged that 
Narsingh had no particular object in 
taking the journey to Delhi, and that it 
is remarkable that he should have ar¬ 
rived, as according to Fateh Muhammad 
ho did, just at the moment when the 
transaction wa3 taking place. It is also 
a point in favour of the appellants that 
Fateh Muhammad says that it was on 
7th or 8th Ramzan that Balwant Singh 
Jot Ram and Bhanga Singh came to him. 
These dates correspond to 4 8th and 
9th July, whereas the dates of the 
appellants’ stay in Delhi wore 28th, 29th 
and 30th July a9 shown by tho hotel 
register. On the other hand tho hotel 
register shews that one Bhanga Singh, 6on 
of Kahan Singh, had come with Balwant 
Singh and Jot Ram and was occupying 
the samo room. Although he is entered 
as a resident .of Atla and a servant of 
Balwant Singh, the parentage agrees with 
that of tho absconding Bhanga Singh of 
Dina. It is difficult to believe that this 
can have been a mere chance coincidence, 
and wo agree with the learned Sessions 
Judge in thinking that the Bhanga Singh 
who was in thecompany of Balwant Singh 
and Jot Ram at Delhi was tho Bhanga 
Singh of Dina. This fact makes it pro¬ 
bable that the statements of Narsingh 
and Fateh Muhammad that the appel¬ 
lants and Bhanga Singh came fcogofchor to 
Fateh Muhammad’s shop and that the 
rifles P-2 and P-5 were bought at the 
samo time, are true. The discrepancy in 
regard to tho date may bo due to want 
of recollection on the part of Fateh 
Muhammad. 

But granting that the evidence as to the 
purchase of the rifles is true, fchisdoo9 not 
advance tho case for tho prosecution; what 
the prosecution have to prove is that tho 
appellants iutntionally aided the com¬ 
mission of the Dina murders and'dacoities. 
How does their presence at the time of 
the purchase of tho rifle P 2 by Bhanga 
Singh show that that they rendered such 
aid? Bhanga Singh bought the rifle him¬ 
self and supplied the money, which be 
had got from Gajjan Singh (see the evi¬ 
dence of Gurdit Singh). He obtained no 
help from either of tho appellants in tho 
matter, nor did ho need their help, as he 
had already been introduced to Fateh 
Muhammad and had bought a pistol from 
him at his previous visit with NarsiDgh 
in May. The Delhi transaction therefore 
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whioh is the one mainly relied upon by 
the prosecution, does not really prove 
anything against Balwant Singh and 
Jot Rani. 

There is one other incident mentioned 
by Narsingb. He says that after the 
purchase of the rifle9 ho went with Jot 
Ram, Balwant Singh and Bhanga Singh 
to Mansa, and thence with Balwant 
Singh and Bhanga Singh to Chukerian. 
They tried the rifles in Balwant Singh's 
garden, and Balwant Singh then isked 
Bhanga Singh to state clearly his inten¬ 
tions, and Bhanga SiDgh said he intended 
to kill Santa Singh and Binta Singh, 
upon which Balsvant Siagh said he would 
show him the house of bis own enemies, 
and the two men went off together. On 
their return the witness went back to 
his village. 

The statement of Narsingh on this 
matter, like his statement about the in¬ 
cident at Bhatinda, is uncorroborated 
and its truth is questionable, as it does 
not appear what object Narsingh had in 
going to Chukerian and why he should 
not have gone straight homo from Delhi. 
But here again, assuming the statement 
to bo true, how does it help the prosecu¬ 
tion ? It proves nothing against Jot 
Ram, who is not alleged to have been 
present on the occasion, and all that it 
oould prove against Balwant Singh would 
bo that ho instigated the murder of somo 
enemy of his own—an offence whioh is not 
the subject-matter of the present case. Not 
only does it not show that Balwant 
Singh had been abetting the murder of 
Bhanga Singh’s enemies, hut it would 
tend to exonerate him so far as that 
offence is concerned, as the very fact of 
ms asking Bhanga Singh what his inten¬ 
tions wore would suggest that up to that 
time he was unaware that Bhanga Singh 
intended to use the rifle for killing his 
(Bhanga Singh's) enemios. 

The statements of Narsingh and Fateh 
Muhammad discussed above appear to be 
the only evidence against Balwant Singh 
and Jot Ram. The lower Court has re¬ 
ferred to some other evidence of the 
dealings whioh Balwant Singh and Jot 
Ram have had with Fateh Muhammad. 
Wo do not doubt the existence of those 
dealings, bub they do nob help to establish 
the charges on which the appellants have 
been tried. The learned Sessions Judge 
has also referred to some evidence indi¬ 
cating a connexion between the appel¬ 


lants and the dacoits. He says that the 
evidence of Mr. Donald (P. W. Gl) and 
of Major Tara Chand, Inspector-General 
of Patiala Police, (P. W. GS) shows that 
Balwant Singh, when suspected by the 
Police of being connected with the da¬ 
coits, offered to assist in their arrest, and 
that it is curious that Jot Ram, who 
is a mere cloth merchant, should havo 
volunteered to assist in the arrest of 
these dacoits, with whom he says he was- 
not even acquainted. We do not how¬ 
ever find from the evidence of Mr. Donald 
and Major Tara Chand that Job Ram 
volunteered to assist in tbo arrest of the 
dacoits. Mr. Douald’6 evidence shows 
only that he tried to get Balwant Singh 
and Jot Ram to find out the dacoits, not 
that they made an offer to do so. In any 
case the fact that there may have been 
somo connexion between tho appellants 
and the dacoits would not serve to show 
that the appellants helped the dacoits to 
obtain arms for committing the murders- 
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The learned Sessions Judge then refers 
to tho fact that Balwant Singh produced 
a rifle P-102 before Major Tara Chand 
and stated that he had borrowed it from 
Bhanga Singh ostensibly for shikar pur¬ 
poses, but really to facilitate Bha D ga 
Singhs arrest. That riflo had been 
bought by Balwant SiDgh from Fateh 
Muhammad, and the learned Judge re¬ 
marks that the fact that a rifle brought 
by Balwant Singh from Fateh Muham¬ 
mad had come into the hands of Bhauga 
Singh is strong evidence that Balwant 
Singh was providing arms for Bhanga 
Singh. But here ho has wrongly assumed 
that Balwant Singhs statement to Major 
Tara Chand that he had borrowed the 
rifle from Bhanga Singh was true. Evi¬ 
dently that statement was not true. 
Balwant Singh seems to have falsely 
pretended that ho had borrowed tho riflo 
in order to acoount for his possession of 
it, not wanting to admit that the rifle 
was Jus and that he had brought it from 
lateh Muhammad. 

i Towa £ dB tlie end of his judgment the 
earned Sessions Judge says that he thinks 
there is no doubt that the appellants 
know for what purpose Bhanga Singh 
required arras. There does not how- 

t appe " to U8 t0 evidence of 

such know^go, apart from tho unoorro. 
borated statement of Narsingh in regard 
to the moident of Chukerian, and even. 
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tliai statement (if believe'!) would show 
only that Balwant Singh came to know 
oi Bhanga Singh’s purpose after Bhanga 
Singh had bought the rifle. 

There is a further difficulty in the way 
of the prosecution in thi*3 case, viz, in 
connexion with the question of jurisdic¬ 
tion. This question has arisen in two 
ways. It is argued, first, that Balwant 
Singh and Jot Ram were arrested in 
Patiala territory and that consequently 
they cannot bo legally tried in a Court 
in British India; and second, that they 
cannot be tried in British India for any¬ 
thing which they are alleged to have said 
or dene except in respect of the transac¬ 
tion at Delhi. We overrule tho first 
contention. Wo agree with the finding 
that Jot Ram was arrested in Jullunder 
and Balwant Singh in a railway carriage 
at Bhatinda, and we also agree that the 
arrest of Balwant Singh by the British 
India Police was lawful as full and ex¬ 
clusive power and jurisdiction of every 
kind over tho railway linos and over all 
persons within those lines had boon 
ceded by the Patiala State to tho British 
Government. As pointed out by the 
learned Sessions Judge in his order of 
29th October 1917, this case i9 distin¬ 
guishable from the case reported as 
Muhammad Yusuf-ud-din v. Queen - 
Emr>res$ (l), which velates to jurisdic¬ 
tion on the line of railway in the Hydera¬ 
bad State a9 the cession by that State of 
jurisdiction along the line of railway wa9 
only for tho purpose of euabling the 
British Government to deal with offences 
committed on tho railway or connected 
with the administration of tho railway, 
whereas tho cession by tho Patiala State 
was not of that limited character. 


But the second contention put forward 
by the defence appears to he correct. 
With the exception of what took place 
at Delhi in July 1916, the alleged abet¬ 
ment consists entirely in what the appel¬ 
lants did or said at places in the Patiala 
State, and for offences of abetment com¬ 
mitted in those places they cannot legally 
bo tried in a Court in British India. 
Reg. v. Pirtai (2) is an authority on this 
point. Emperor v. Chliotalal Dakar (3), 
which is cited on tho other side, does 


(1) [1898] 25 Cal. 20=G P.R. 1897 Cr.=24 I.A- 
137 (P.C.). 

(2) [1873] 10 B. II. C. R. 35G. 

(3) [19121 3G Bom. 524=14 I.C. 970—13 Cr.L. 
J. 42G. 


not apply*, as that was a case in which 
the abetment was begun outside, but 
completed within British India. Tho 
present case i9 not one of that nature. 
The appellants could therefore be legally 
tried in the Ferozepore Court only in 
respect of what occurred at Fateh Mu¬ 
hammad’s shop at Delhi in July 1916. 
The evidence in regard to that incident, 
as we have pointed out above, does not 
in auy way establish the case for the 
prosecution. 

The police were themselves perhaps 
conscious of tho weakness of the case 
against Balwant Singh and Jot Ram, for 
although all the evidence against these 
appellants had been obtained by 2nd 
June 1917, when Fateh Mui.a mmad made 
his statement, it was not till the end of 
August that Mr. Donald decided to arrest 
them, and tho reason for arresting them 
then was, a9 he admits, that they did 
not seom to exert themselves to find 
Bhanga Singh and Ganda Singh which 
he had been trying to got thorn to do. 
Balwant Singh and Jot Ram may pos¬ 
sibly have committed offences under the 
Arms Act, but it lias not been proved 
that they abetted tho murders and da- 
coitios committed at Dina. We there¬ 
fore accept their appeal, set aside the 
convictions and sentences, and acquit 
Balwant Singh and Jot Ratq. 

V.S./R.K. Appeal accepted . 
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SCOTT-SMITn, J. 

jiff. Ram Kaur and others — Defen- 
lants—Appellants. 

v. 

Aclihru and others — Plaintiffs—Res- 
londents. 

Second Appeal No. 2250 of 1916, Deci- 
led on 17th April 1918, from decree 
>f Diet. Judge, Jullundur, D/. 15th May 

Custom (Punjab) — Alienation — An- 
restral property — Burden is on party 
illeging it to be ancestral property. 

Tho burden of proving that a particolar pro- 
,crtv is ancestral lies on the person who claims 
t os such, and tho burden is not discharged by 
bowing that it ?s not unlikely that the common 
ancestor acquired the property. [P 405 U 2J 

(b) Custom (Punjab) Alienation An- 

:estral property—Presumption. 

Where in 1851 three brothers wore In joint 

>ossession of certain land: 

Held: that it was not unreasonable to presume 
hat they got tho land from the ir father bi t 
hat it could not bo presumed further that the 
atter got it from his farther. '[P 4G5 U 2) 
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(c) Custom (Punjab)—Ancestral properly 
—Reversion of property—Principle of ap¬ 
plicability stated. 

The principle of reversion to the heirs of a 
donor or appointor is limited to property over 
which ho had not an unrestricted power of dfe* 
posal, so that the reversionary heirs of an 
appointor cannot succeed to the land of the 
appointed heir on the latter's death without 
descendants, where the land is not ancestral qua 
themselves. [P 466 0 1] 

Sheo Narain —for Appellants. 

Tek Chand —for Respondents. 

Judgment.—Civil Appeals Nos. 2250 
and 2251 of 1916 may conveniently be 
disposed of together. The defendants- 
appellants in these two appeals are 
Mt. Ram Kaar and certain persons with 
whom she has made exchanges of certain 
plots of land of which she is in possession 
as the widow of Banna. The connexion 
between Banna and the plaintiffs-re9pon- 
dents appears from the pedigree-table set 
forth below:— 

NATHU. 


I 

Bakhta, 

Nikka. 


Rajada, 

i 

Gola. 


I 

Ram Dltta. 


I 


I I j-T 

Daughter, Jasaa Khiwan Ruldu 

I d. 8. p. d. s. p, adopted. 

Hanna | 

d - 8 - P- Banna= 

Mt. Ram Kuar. 

The first Court dismissed the suit, 
holding that it was not proved that the 
land was the -ancestral property of the 
plaintiffs. The lower appellate Court on 
the other hand held that the land was 
proved to be the ancestral property of 
the plaintiffs, and that it was necessary 
to go into the question whether the ex- 
changes were advantageous or not as 
widows could not be trnsted to manage 
the land in which they hove a life- 
interest only. The Court accordingly 
acoeptod the appeal and gave plaintiffs 
the decree asked for. The defendants 

?u P a° thi8 . CoUf t on second 
appeal, and the first point urged 

h.b.l(i. th.ttbe l» P na °* T provS to 

lo 0 we nO63tra n ? U V ho Pontiffs. The 
thi' L 1 ? 0 ' late Court has disposed of 
7 ° D ” hether tbe land is an- 
Then' m . F ftt, ?er a summary manner. 
J£® ,bB Jifgment whiah conoerns 

this point is as follows: 
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“la my opinion the land ia clearly ancestral. 
Theoretically the Courts demiud strict proof of 
ancestral nature of land. Practically they are 
ordinarily satisfied with the absence of proof to 
the contrary." 

In my opinion this view of the law U 
erroneous. Their Lordships of the Privy 
Council in the case reported as Atar 
Singh v. Thakar Singh (l) have laid it 
down in clear terms that 

“The onu9 of proving that the property alie¬ 
nated was not self acquired In the hands of the 
last male owner was on the plaintiff who oonld: 
not under the circumstances derive any assls-, 
tance from conjectures, however reasonable, in' 
place of positive proof." 

This Court ha9 enunciated the same 
rule in many judgments, two of which 
are reported as Muhammad Umar v. 
Natva*y Din (2) and Ala Singh v. Khark 
Singh (3); in the latter it was laid down 
that the burden of proving that a parti¬ 
cular property was ancestral lie9 on the 
person who claims it as such. The burdeni 
is not discharged by showing that it ifj 
not unlikely the common ancestor acquir¬ 
ed it himself. In the first Settlement of 
1851 the three sons of Nikka, Jassa, 
Khiwan and Ruldu, were in joint posses¬ 
sion of all the land which subsequently 
came to Banna. In these oircumstanoea 
it is not unreasonable to presume that 
they got the land from their father 
Nikka, but this presumption oannot be 
extended so as to hold that Nikka, ac¬ 
quired the land from his father Bakhta 
and that Bakhta acquired it from his 
father Rajada, who is common ancestor 
of Nikka and of the plaintiffs. The 
history of the village shows that persons 
of the Dhandora got along with the re¬ 
presentatives of throe other tribes pur¬ 
chased the whole of the village for 
Rs. 500 from the original proprietors. 
One of the Dhandoras was Nathu who 
had four sons, one of them being Rajada. 
Mr. Tek Chand on behalf of the respon¬ 
dents urges that there is no evidence to 
show that any of the land was aoquirod 
by purohaso or gift and the presumption 
should be that it was either aoquired'by 
Nathu or broken up by his descendants 
out of the wasto lands attaohed to tho 
village. He asks me to presnme therefore 
that the land must have come down from 
Nathu and his son Rajada. I am unable 
to draw this presump tion. There u 

il’> L ««• 
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nothing to show how much land Nathu 
or his son Raj ad a broke up. 

The land that Nathu cultivated may 
have descended to his sons other than 
Rajada and the land of which Rajada was 
in possession may have descended to 
Bhola and Ram Ditta.fche ancestors of the 
plaintiffs, and the land which Nikka left 
may have been acquired in the first 
instance by him or by his father. There 
is certainly no presumption that Nikka’s 
land came down to him from his grand¬ 
father. I therefore differ from the lower 
appellate Court and hold that the onus 
lay heavily upon the plaintiffs to prove 
that the land was their ancestral pro¬ 
perty, and that they have not discharged 
this onus. Prior to 1894 Banna was in 
possession of 2/3rds of the land left by 
Nikka and Kesar was in possession of the 
other l/3rd. When Kesar died in 1894, 
mutation of his 9haro was effected iu 
favour of Banna who claimed to ho an 
heir, on the ground that he was the ad¬ 
opted son of Ruldu. No one came forward 
to object to his claim and the land was 
duly mutated in his name. Mr. Sheo 
Narain cite9 Bhagat Singh v. Slier Singh 
(4) as authority for the proposition that 
the principle of reversion to the heirs 
of a door or appointor is limited to pro¬ 
perty over which he had not an 
unrestricted power of disposal, and con¬ 
sequently they cannot succeed to the 
land of the appointed heir on the latter s 
death without a male descendant, where 
such land is not ancestral qua themselves. 
In accordance with this authority ho 
urges that the land of Banna will not 
revert to the plaintiffs after the death of 
the widow and that consequently they 
cannot control her dealing with the pro- 
perty. Mr. Tek Chand does not dispute 
th,e authority of this ruling, hut urges 
that the fact that Banna was allowed to 
enoceed to Kesar’s share shows that he 
must have boen the formally adopted son 
of Ruldu and not merely an heir appointed 
according to custom. His argument is 
that Banna, being the formally adopted 
son of Ruldu, must be regarded just as if 
he were his natural son, and that this 
being so the plaintiffs are his heirs, 
whether the property was ancestral qua 
them or not. It was however never urged 
in the Courts below that Banna was 
anvthing more than an appoint ed heir of 
JTU) A. I. R. 1914 Lab. 452=20 P. K. 1914^ 
£4 I. C. 212. 


Ruldu and I do not see how the point 
can be raised now for the first time. 

The parties areJats and governed by 
Customary Law’, and there is no reason 
to suppose that Banna was anything 
more than an heir appointed according to 
usual custom. Art. 43 of Rattigan’s 
Digest shows that the appointed heir 
does not acquired the right to succeed to 
the collateral relatives of the person who 
appoints him, where no formal adoption 
ha9 taken place. But the exception under 
that article shows that among certain 
tribes an appointed heir doe9 succeed 
collaterally. The mere fact that Banna 
was allowed to succeed to Kesar’s share 
does not, in my opinion, show that he 
was the formally adopted son of Ruldu. 
Banna was in possession of the whole of 
Nikka’s property as the appointed heir of 
Ruldu, the property was not ancestral 
qua the plaintiffs, and they have therefore 
no locu9 standi to control the alienations 
effected by Banna’s widow. I accordingly 
accept the appeal and setting aside the 
orders of the lower appellate Court re¬ 
store the order of the first Court dis¬ 
missing the plaintiffs’ suit with costs in 
all the Courts. 

R M./R.K. Appeal accepted . 
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Scott-Smith and Broadway, JJ* 
Sikandar and others —Appellants. 


v. 

Emperor —Opposite Party. 

Criminal Appeal No. 211 of 1918, De¬ 
cided on 3rd October 1818, from order of 
Sess. Judge, Attock, D/- 26th February 


918 

(a) Penal Code (45 of 1860), S*. 99(3). 148, 

49 and 302—Rioting—Death caused in riot 
-Parties deliberately engaging in *»ght 
Protection of police authorities not claimed 
-Right of private defence cannot be claimed 
-Member* of each party are guilty ot 
ffence under S. 302. 

There is no right of private defence where two 
arties arm themselves for a fight and dolibor- 
toly engage in one. . if 4G ~ V 

A dispute arose over tho possession of a plot oi 
*nd between two parties of villagers. After an 
ltorcation each party retired to their own wen 
nd armed themselves with spears, hatchets ana 
angs. One party then advanced to attack tee 
ther and the latter came out to meet tho attack, 
n tho fight which ensued, one man on each «iae 
/as killed and others received injuries, ino 
hana was only a mile away and each party n 
mple time to send word to tho polico and claim 
ho protection of the police authorities, but 
neither of them did so. 
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Held: that the members of each party wctc 
guilty of offences under S. 302, Penal Codo, inas¬ 
much as the common object of each party was to 
cause injury and hurt to thoso they attacked and 
they must have knawu that the use of the 
formidable weapons they used would in every 
likelihood result in the causing of death. 

[P 468 C 1. 2) 

* ibj Evidence Act (1 of 1872), S. 25-Re¬ 
port made to police is not admissible against 
person who made it. 

A report made to the police which amounts to 
a confession is not admissible iu evidence against 
the person who makes it. [P 4G9 G l] 

Shuja.ud-Din —for Appellants. 

C. Bex-in Pctman —for Che Crown. 

Judgment. —The facts of the cases 
out of which tbis and Criminal Appeal 
No. 2L9 of 1918 have arisen are given in 
ample detail in the judgment of tho lear¬ 
ned Sessions Judge. It is therefore un¬ 
necessary to repeat them at length hero. 
Briefly they are as follows: On 4th July 
1917 a serious fight took place at Mauza 
Bhangi, some four miles from Hazro. 
The parties to this fight were Pathans of 
the said village, to the north of which 
thero is some barani land regarding which 
there was a boundary dispute between, 
what may be termed, the parties of 
Shahzada and Sarwar, respectively. It 
is said that early in tho morning of 4th 
July Shahzada together with Sher Baha¬ 
dur and Hayat Khan attempted to plough 
up certain reeds growing along the boun¬ 
dary. They wore provouted from so 
doing by Sikandar, Ayub, Shahbaz and 
Sarwar. An altercation ensued, but a 
fight was averted. Shahzada and his 
friends then retired to their well known 
as Sadhuwala, while Sarwar and his com¬ 
panions fell back on to their well known 
as Gobindawala. These two wells are 
some 65 karams apart, Sadhuwala well 
being some 30 karams away from the 
village abadi. It is said that, at these 
wells, each side was reinforced and wea¬ 
pons such as spears and hatohets were 
procured from the village. It 300 n got 
bruited about in the village that a fight 
was imminent and a crowd collected to 
witness it. At Sadhuwala well were Shah- 

AS7'^n n N S " er ^u adUr ‘ Hayftt KbaD - 

Aziz Khan. Najim Khan and Shahinohi. 

while the party collected at Gobindawala 

well consisted of Sarwar, Sikandar, Shah. ’ 

baz, Bazal Khan and Mawaz. Both sides 

are alleged to have been armed with 

spears, hatohets and dangs. As has been 

said above, the two wells are only 65 

karams apart and it is easy to understand 


that a certain amount of abuse must have 
been exchanged. 

Finally, it is said that Sarwar led his 
men to the attack and made for Sadhu¬ 
wala well. Shahzada and his following 
advanced to meet their opponents and 
the two sides met at a distance of some 
8 karams from Sadhuwala well where the 
fight took place, in the course of which 
on Sarwar’s side Sikandar, Shahbaz and 
Ayub received simple injuries while 
Sarwar himself was killed. The medical 
evidence shows that Sarwar, Sikandar 
and Shahbaz received injuries from spears 
or cutting weapons while Ayub received 
injuries caused by lathis On the other 
side Shahzada was killed, having received 
injuries from spears and cutting weapons, 
while Shahinchi, Najim Khan and Hayat 
Khan afeo received hurts caused by lathis 
and cutting weapons as well as by spears. 
The injuries received by Shahinchi were 
grievous, as being dangerous to life, while 
Najim Khan’s injuries were also serious 
though simple. Reports were made at 
the thana by both sides, that on behalf 
of Sarwar’s party being made by Shahbaz 
and that on behalf of Shahzada’s parbv 
being made by Shahinchi. The thana, it 
should bo noted, is one mile from the 
scene of the occurrence. Tho police rea¬ 
ched the spot and in due course sent up 
both sides for trial on ohargos under 
Ss. 302 and 148*149, I. P. C. The per¬ 
sons tried in the one case were Sikandar 
Shahbaz, Ayub, Fazal Khan and Mawaz 
and in the other Hajun, Sher Bahadur 
Hayat Khan, Aziz Khan, Najim Khan 
and Shahinchi. The learned Sessions 
Judge acquitted Mawaz, giving him the 
benefit of certain doubts that he enter¬ 
tained as to his having actually taken 
part in the fight, but convicted all tho 
other persons in both cases, finding them 
guilty under Ss. 148 and 302, I. P 0 

fo/life t0IlOin8 thGm aU 60 fcraD9 P° rfca ^on 

?°* h B . id “ hav « Preferred appeala to 
thw Court and we have heard Mr. Shnja- 
ud-Dm for Sikandar and his party and 
Mr. Ban Lai for Hajun and hia com¬ 
panions while the learned Government 
Advocate has addressed us on behalf of 
the Crown. The trials were held sepa¬ 
rately, a B was necessary, but as the two 
oases dealt with the same inoident, tho 

learned Sessions Judge has written one 
mam judgment and this present judgment 
will dispose of both the appeals. The 
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caso against the appellants in Criminal 
Appeal No. 211 of 1918 (Sikandar, etc.,) 
is that they were the aggressors and at¬ 
tacked the opposite party. It has been 
abundantly proved that the actual 6ght 
took place some 8 karams from Sadhu- 
wala well, which shows conclusively that 
Sikandar and his party were the actual 
assailants and directly responsible for 
the fight. For them it was urged that 
the story for the Crown was incorrect, 
and that the truth was that Hayat Khan 
was seen cutting down the reeds early in 
the morning and was asked by Sikandar 
not to do so, that a quarrel ensued and 
the parties separated, Sikandar going back 
to his well and going about his ordinary 
avocations; that apparently the other 
faction had collected at Sadhuwala well 
and that by chance Sarwar happened to 
pass within a few paces of it whereupon 
he was attacked and killed, and that when 
Sikandar went to the 9pot he too was 
beaten. Those of the appellants in this 
case who received no injuries assert that 
they were not present. This story has 
been disbelieved by the learned Sessions 
Judge and we have no hesitation in hold¬ 
ing that he ha9 taken a correct view. 
The defence story is not supported by 
any evidence, and the report made by 
Shahbaz at the police station shows that 
it was Sikandar who is said to have pas¬ 
sed by the well and to have been attacked, 
whereas the story now told is that Sarwar 
was the unfortunate victim. 

Mr. Shuja-ud-Din took exception to 
the admissibility of this report on the 
ground that it was a statement made to 
the police by an accused person, and reli¬ 
ance was placed on Harji v. Emperor (l). 
This case however does not afford Mr. 
Shuja ud-Din any assistance, as the state¬ 
ment made by Shahbaz is not in the 
nature of a confession and therefore is not 
excluded by the Evidence Act or by the 
principles enunciated in the case cited. 
It was then urged that in a fight of this 
nature, when both sides, being equally 
armed, joinod willingly in a fight, a con¬ 
viction under S. 302, I. P. 0., could not 
bo legally passed. In this we are unable 
ito agree. When a number of men armed 
■with spears, hatchets and dangs deli¬ 
berately attack another party similarly 
'armed, the attackers, at least, cannot 
jbo considered to h ave any right of 

(!) (1'J18) 4 P. R. 1918 Cr.=19 Cr. L. J. 513= 

' 46 L O. 273. 
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self-defence. The common object of these 
appellants was clearly the causing of 
injury and hurt to those they attacked, 
and they must have known that the use 
of the formidable weapons they used 
would in every likelihood result in the 
causing of death. 

We accordingly hold that Sikandar and 
his party have been rightly convicted of 
murder under 3. 302/149, I. P. C. As to 
the individual appellants there can be no 
doubt at all that those persons who actu¬ 
ally received injuries were in the fight, 
and, after a consideration of the evidence 
in the case, which has been very fully 
described and dealt with by the learned 
Sessions Judge, we see no reason to differ 
from his conclusions and hold that all the 
appellants in this case were concerned in 
the attack and have been rightly con¬ 
victed. We accordingly dismiss their 
appeal. 

The evidence in both oases consists of 
the same witnesses. There seems every 
reason to believe that the villagers, as 
well as the various persons concerned in 
the fight, had agreed to tell as little as 
possible of what they actually saw. As 
pointed out by the learned Sessions Judge 
the witnesses are clearly biased towards 
one side or the other, but their evidence 
leaves no doubt that all the persons named 
by them actually were present at the fight 
and took part in it. We agree with the 
learned Sessions Judge in thinking that 
P. W. Ghulam Muhammad Chaukidar is 
an independent witness, who has sub¬ 
stantially spoken the truth. We there¬ 
fore have no hesitation in holding that 
Hajun and his co-appellants were con¬ 
cerned iu this fight and indeed a9 far as 
we understood him, Mr. Ram Lai did not 
seriously urge that any of his clients were 
not concerned in the affair. He conten¬ 
ded. firstly, that the trial had been viti¬ 
ated so far as his clients were concerned 
in that after one of the three assessors 
had given his opinion, the learned Ses¬ 
sions Judge addressed the remaining two 
assessors for the second time, and he cited 
Nazimuddi v. Emperor (2) a9 authority 
for his contention. What occurred is des¬ 
cribed by the learned Sessions Judge in 
his judgment, and it appears that the first 
assessor had clearly failed to understand 
the case, for he gave his opinion that the 
death of Sarwar h ad been caused at the 

(2) [1912) 40 Cal. 163=15 I. 0. 641=13 Cr. 

L. J. 497. 
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place where the reeds had been uprooted, 
a story that was not alleged by either 
side. The learned Sessions Judge points 
out that he had noticed that this parti¬ 
cular assessor had been somewhat sleepy 
during the case and that in re-addressing 
the remaining assessors he carefully re¬ 
frained from indicating to them what his 
own views were. We are unable to hold 
that the course adopted by him vitiated 
the trial. 

It was next contended that the report 
made by Shahinchi was not admissible in 
evidence. Mr. Patman admitted quite 
correctly that this contention bad force, 
inasmuch as the statement amounts to a 
confession It should be noted heio that 
although the learned Sessions Judge placed 
this, and the report made by Shahbaz, on 
the record, he specifically states in his 
judgment that he oxcluded them from 
consideration. Mr. Ham Lai then con¬ 
tended that his clients were entitled to 
an acquittal on the ground that all they 
did was todefend themselves. He pointed 
out that after the first quarrel at the 
place where the reeds were growing Shah- 
zada and his companions fell back on to 
their own well Sadhuwala, thu3 avoiding 
a conflict. He contended that the state¬ 
ment of Allah Din should not be believed, 
but that in any event, even assuming that 
Allah Din spoke the truth when he stated 
that he saw three of this party coming 
from the village with spears, his olients 
were perfectly entitled to arm themselves 
so long as they used those arras only in 
defence of themselves. Wo can see no 
reason for doubting the correctness of 
Allah Din’s 9tory and there can bo no 
doubt that Sh&hzada and hi9 friends, 
after the affair at the reeds, took tho pre¬ 
caution of procuring arms in order to 
meet eventualities. 

Next it was urged that as the fight un¬ 
doubtedly took place on lands belonging 
to the appellants, they were entitled to 
resist the attack. Emphasis was laid on 
the fact that on this side while Shahzada 
was killed Shahinchi and Najim Khan 
reooived very serious injuries, while, with 
the exception of Sarwar, tho injuries re¬ 
ceived by his companions were slight in 
comparison. Mr. Ram Lai olaimed that 
when the appellants saw the other party 
advancing towards them armed with spears 
and hatches, they undoubtedly had a 
reasonable apprehension that grievous 
hurt at least would be-oaused, and that 
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therefore they were entitled, in exercise 
of their right of private defence, to go to 
the length of causing death. He urged 
that the law imposed no duty on the per¬ 
son assailed to continue to retreat indefi¬ 
nitely, and the fact that his clients went 
forward to meet the assailants for a few 
paces did not deprive them of the rights 
the law gave them. He referred to Alin- 
gal Kunhinayan v. Emperor [3). Doubt¬ 
less this is correct but, as pointed out by 
Mr. Potman, Mr. Ram Lai lo9b sight of 
S. 99, I. P. C., Cl. 3 of which lays down 
that there is no right of private defence 
in cases in which there is time to have 
recourse to the protection of the public 
authorities. This clause places an impor¬ 
tant restriction on tho exercise of this 
right of private dofonce. There is no 
right of private defence whore two par¬ 
ties arm themselves for a fight and deli¬ 
berately engage in one. 


In the present case it is clear that the 
appollants deliberately armed themselves 
and collected at Sadhuwala well, knowing 
full well that owing to what had already 
occurred at the reeds and also seeing that 
the opposite party had collected at a well 
only 65 karams away, a fracas was immi¬ 
nent. The police station was only a mile 
away, and thus they had ample time to 
send word to the police and olaim the 
assistance of the public authorities. In¬ 
stead of doing this they returned to tho 
village, obtained arms and then re-assem¬ 
bled at Sadhuwala well, which is a dear 
indication of their eagerness for the fight, 
and in such circumstances wo think that 
it does not really matter which party 
actually comu^oncod hostilities. In this 
view wo are supported by Eabiruddin v. 
Emperor (4), cited by tho learned Gov¬ 
ernment Advocate. We are of opinion 
that fcheso appellants had no right of pri¬ 
vate defence and that they are therefore 
guilty of an offoneo under Ss. 302 and 
149, I. P. G. Tho evidencoon tho record 
dearly shows that all tho appollants wore 
present at, and joined in, the fight. The 
faot that some of them were armed with 
spears and hatchets must have caused 
all of them to realize that death would in 
all probability bo oaused and they are 
theroforo all equally guilty. We there¬ 
fore maintain tho convictions of all of 
these appellants. 



[19051 28 Mad. 454=8 Or. L. J. 49 
[1903] 85 Oal. 868=7 Or. L. J, 366. 
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It seems however that the appellants 
were in a lesser degree responsible for this 
fight and were it possible, wo would in¬ 
flict lesser punishments, but as they are 
clearly guilty under S. 302, I P.C , we 
are unable to interfere We accordingly 
dismiss both appeals. In view of the fact 
that the appellants in Criminal Appeal 
No. 219 of 1918 (Ilajun and 5 others) 
were attacked at their own well and were 
not primarily responsible for the fight, 
we consider that their offence is less 
heinous and that they are deserving of 
lesser punishment. As we are however 
unable to award less than transportation 
for life, we forward the record to the 
Local Government for such action as may 
be deemed expedient, under S. 401, Cri¬ 
minal P. C. 

R.M./r.K. Appeal dismissed. 
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Chevis and Martineau, JJ. 

Ramzan —Accused. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 225 of 1918, Do 
cidel on 30th May 1918, from order of 
Sessions Judge, Dera Ghazi Khan, D/- 
17th December 1917. 

Penal Code (45 of 1860), S. 84 — ‘Uniound- 

neii of mind’ explained—Offence committed 
under impulse is exempt. 

Under S. 84, I. P. C., a person is exempt from 
crinrnnl liability only if by reason c» unsound- 
iic^s of mini In is inrapable of knowing the 

nature of the act done oy him or that he is doing 
what is either wrong or contrary to law. It must 
in other words be shown that the cognitive facul¬ 
ties of the accused had been impaired by the un¬ 
soundness of his mind. [P470 C2] 

Judgment.—Ramzan has been convic¬ 
ted of the murderof his wife, Mt.Zohran, 
and sentenced to transportation for life, 
lie appeals. It is admitted that Ramzan 
killed his wife, inflicting six wounds with 
an axe. It appears that a neighbour 
named Oulu heard cries coming from 
Ramzan's house and on looking through 
a window saw Ramzan striking his wife 
with an axe. Information was sent to 
the Zaildar, who came to the spot and 
had the injured woman and the appellant 
sent to Kot Mithan, where Mt. Zohran 
died the next day from the injuries she 
had received. Before her death her state¬ 
ment was recorded in which she said that 
she had been massaging her husband’s 
head, that she then spread his bedding 
for him, that she put a cooking pot on 
the fire and that she was talking to her 
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husband when he suddenly attacked her 
with an axe which was lying by him. 
She said that he had done this in a fib of 
insanity. The evidence of the Assistant 
Surgeon shows that the appellant exhi¬ 
bited no signs of insanity during the time 
in which he was kept under observation 
in the jail There is however proof that 
he had been suffering from melancholia 
for four or five years, that he had been 
under the treatment of a Hakim named 
Muhammad Alam and got well, that he 
had a fresh attack two or three months 
before the occurrence and again went to 
Muhammad Alam for treatment and that 
ho returned home about three days before 
the occurrence. Ramzan appears to have 
been on good terms with his wife and 
appears to have killed her under a sudden 
homicidal impulse without any sane 
motive. 

Dealing with the question of law the 
learned Sessions Judge has held that the 
existence of such an impulse will not 
suffice to absolve the appellant from cri¬ 
minal liability, and that S. 84, I. P. C., 
will not apply to the ca9e unless it is 
shown that the appellant’s cognitive 
faculties had been impaired by the un¬ 
soundness of his mind. This is a correct 
view of law and is supported by Queen- 
Empress v. Kader Nasyer Shah (l), to 
which the lower Court has referred, 
Under S. 64, I. P. C., a person is exempt 
from criminal liability only if by reason 
of unsoundoess of mind he is incapable of 
knowing the nature of the act done by 
him or that he is doing what is either 
wrong or contrary to law. In the pre¬ 
sent case, as the learned Sessions Judge 
has pointed out there is no evidence to 
show that Ramzan was subject to any 
delusions, or that when he attacked his 
wife he was ignorant of the nature of his 
act or did not know that he was doing 
what was wrong. On the contrary it 
appears that after the commission of the 
crime he asked pardon for what he had 
done. The case i9 therefore not covered 
by S. 84. I. P. C., and we hold that 
Ramzan has been rightly convicted of 
murder and we dismiss the appeal. But 
having regard to the faot that he was 
suffering from mental derangement, we 
direct that the record be forwarded to 
His Honour the Lieutenant-Governor 
with our recommendation that the case 
be dealt with by the Local Government. 

(1) [1896] 28 Oal. 604 # 
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under S. 401, Criminal P. C., in such 
manner as it thinks fit. 

R m./r.K. Appeal dismissed. 
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Scott-Smith and Broadway, JJ. 

Emperor 

v. 

Harnam Singh —Accused. 

Criminal Rcvn. No. 157 of 1918, Deci¬ 
ded on 1st October 1918, reported by 
the Judge, Amritsar. 

Criminal P. C. (1898), St. 345 and 439- 
Court of Revision has no power to allow 
composition of offence under S. 345.■ 

Tbo High Court sitting as a Court of Revision 
uuder S. 439, Criminal P. C has no power to 
allow the composition of an offence under S. 345 
of the Code. [P 472 C 1) 

Order.—The question referred to this 
Court on the revision side by the Sessions 
Judge of Amrit9ar is whether an offence 
can be compounded by this Court in ex¬ 
ercise of its powers of revision under 
S. 439, Criminal P. C. The authorities 
on the point are conflicting. In Ram 
Piyari v. Emperor (1) it was held by a 
Division Bench consisting of Knox and 
Kararaat Hussain, JJ., that a High Court 
can, in the exercise of its powers of re¬ 
vision under S. 439, Criminal P. C. t give 
leave for the composition of an offence 
under S. 325, I. P. C. In Ram Chandra 
v. Emperor (2) Konx, J., sitting by him¬ 
self hold that a High Court had no power 
to allow a case to bo compounded in the 
exorcise of its revisional jurisdiction. 
No reference was made by the Judge to 
the earlier decision. In Criminal Revi¬ 
sion No. 63 of 1903 of this Court Chat- 
terji, J., allowed a case to be compoun¬ 
ded, though his judgment shows that he 
doubted whether ho had power to do so. 
Similarly in the case reported as Nidhan 
Singh v. King-Emperor (3) the same 
Judge allowed the composition of an of- 
fenoe in revision, though again he ex¬ 
pressed his doubt as to whether he had 
the power to do so. In Criminal Revi¬ 
sion No. 788 of 1900 Maude, J., allowed 
an offence under 8. 325, I. P. 0., to be 
compounded, but he did not disouss the 
question whether this Court had the 
power to allow suoh a composition in 
the exeroise of its revisional jurisdiofcion 
In the case roported as Ad har Chandra 

(1) I?0?696 A "’ 153=11 ° r ‘ ^ 208=8 

< a) Al1 ' 127=16 0*. D. J. 247=28 

<8) [1904] 67 P. L. B. 1904. 


Deg v. Subodh Chandra Ghosh (4) it was 
held that the parties had no locus standi 
to ask tne Judges sitting neither in the 
Court of Original Jurisdiction nor in the 
Court of Appeal to treat a compromise 
which they had made as one coming under 
S. 345, Criminal P. C. The matter was 
fully discussed in the case reported as 
Sankar Rangayya v. Sankar Ramayya 
(5), in which Avling and Tyabji, JJ., 
held that an offence cannot he allowed 
to he compounded when the matter is be¬ 
fore the High Court in revision, and that 
S. 345, Criminal P. C., is exhaustive of 
the circumstauces and conditions under 
which a composition can he effected. 
Tyabji, J.. after referring to the various 
sub-secticns of S. 345, Criminal P. C., 
continued as follows: 


“ Thosectiou mentions the Court before which 
the prosecution is pending, to vhioh the ac¬ 
cused is committed for trial and before which 
an appeal is pending. Thoro is no reference to 
the High Court in it9 revUioual powers. Con¬ 
versely it is note*worthy that S. 439 (which de¬ 
fine? the powers and functions of the High Court 
in revision) does not refer to S. 316. It would 
therefore seem that if ail offence wore allowed 
to bo compouudod when tho mattor is pending 
before the High Court in reviBiou, it could not 
be said that tho composition was provided bv 
S. 315, In two respects (1) as to the stago of the 
proceedings, (2) as to the Court which it is pro¬ 
vided by tho section, must give leave. It fol¬ 
lows that the offonce cannot now be compounded. 
It was argued before us that we are empowered 
(sitting in revisiou) to allow the composition to 
to bo made by rcasou of S. 423 (1) (d) read with 
S. 439 (1). For this argumont it is coutonded 
that tho giving of leave to compound is morely 
a consequential or incidental order, a conten¬ 
tion that was accoptod in Ram Piyari v. Em¬ 
peror (1), but rojoctcd in Ra»n Chatnira v. 
Emperor (2), Knox, J., who docidcd the latter 
caso sitting alone was a party to the oarller de¬ 
cision also but his attention was not drawn to It 
and ho does not notico It. 

In connexion with this argumont I observe 
that tho Code in uo place specifically empowers 
any Court to givo permission to compound; uo* 
whero is thero any special provisiou couforriug 
distinct powers to sanction compositions. In 
S. 346 (2) tho permission of tho Court is referred 
to as a condition proccdent to tho act of the 
parties having auy offoct; aud in S. 346 (6) the 
absence of suoh permission is mentioned as de¬ 
priving the composition'of auv offoct; but in 
each case it is assumod that tho Court ha? 
power to give permission, provided thore is any 
occasion for granting permission. Tho point of 
view from whloh the sub-sections are drafted is 
however that it is the injured porsou who has to 
be empowered to compromise and the difficulty 
in the way of compromise in revision is, l u my 
opinion, not so much that tho revision Court 

(4) [1916) 16 Or. L. J. 728=26 I. C. 176. 

(6) C1016] 89 Mad, G04=1C Ct. L. J. 750=81 
I. O. oou. 
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has not boon specifically authorized to grant per¬ 
mission, but that the parties are not allowed to 
eorapound except at the stages when the per¬ 
secution is pending, or the accused has been com¬ 
mitted for trial, or an appeal is being heard from 
a conviction. The absence of any power being 
given to the injured person to compromise when 
matters are before the revision Court is fatal by 
reason of 8. 345 (7)." 

Ayling, J., concurred in these remarks. 
It will bo seen that the Allahabad cases 
were considered and that the Judges 
were unable to agree with the dictum in 
Bam Piyari v. Emperor (l) that an 
order permitting composition can be 
treated as an incidental order within the 
meaning of Cl. (d), S. 422, Criminal P. C. 
We fully agree with the reasoning of the 
•Judges in this Madras case and in ac¬ 
cordance therewith we hold that this 
■Court sitting as a Court of revision has 
too power to allow the composition of an 
offence. We therefore reject the peti¬ 
tion for revision. 

R M./R.K. Revision rejected. 

A I. R 1919 Lahore 472 

Scott Smith and Broadway, JJ. 

E m per or 
v. 

Balia Singh —Accused. 

Criminal Appeal No. 425 of 1918, De¬ 
cided on 27bh September J918, from or¬ 
der of magistrate, 1st Class, Gujranwala, 
D/- 14th January 1918. 

Arms Act (1878), Ss, 4 and 19 — “Arms” 
— Any instrument of attack or defence is 
an "arm*' 

The definition of the expression "arms” as 
given in the Arms Act is not, and is not intended 
to be exhaustive, and the true meaning of the 
term must he arrived at by consideration of the 
•iicumstauce9 in each case. 

Neither the longth, breadth or the form of the 
blade of a weapon, nor the handle, afford any 
certain test of its clasification as "arras." What¬ 
ever can be used as an instrument of attack or 
defence and is not an ordinary implement for 
domestic purposes falls within the purview of 
ibe Act. (P 472 0 2; P 473 C 1) 

C. Bevan Petman —for the Crown. 

Judgment.—The facts of the case out 
of which this appeal has arisen are as 
follows:—On the night of 21st/22nd April 
1917, Ali Muhammad. Sub-Inspector of 
the Muridko Police Statiou, was patrol¬ 
ling with certain zaildars, lambardars 
and others. On nearing the Serai at 
MouzaFatteh Rehan certain persons were 
seon coming out of the Serai and running 
hway. They were called upon to stop 
aut instead of doing so increased their 
speed. They were pursued and two of 
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them were surrounded and put up a. 
fight, calling out to one of their compa¬ 
nions, Ralla Singh by name, to come to 
their assistance. This man returned with 
what^ appeared to be a dang in his hand. 
The Sub Inspector thinking that the dang 
looked very like a chhavi called upon him 
to stop. Instead of doing so however he 
moved still nearer in the direction of the 
Sub-Inspector, who thereupon fired a 
pistol at him hitting him in the hands 
and thigh. Ralla Singh fell and was- 
captured, when he was found to be in 
possession of what is described as a chha¬ 
vi similar to a takwa, vide Ex. P. C. In 
due course Ralla Singh was tried for an 
offence, under S. 457/511, I. P. C , in 
connexion with the breaking of a lock in 
a kothri of the Serai, and in the same 
trial was charged under S. 19, Indian 
Arms Aot for possessing a chhavi without 
a license. The learned Magistrate con¬ 
victed him of an offence under S. 457- 
511 I. P. C., and sentenced him to two 
years rigorous imprisonment, including 
three months’ solitary confin ement. He 
held however that the' weapon with 
which he was armed was not a ohhiva as 
defined in Gahna v. Emperor (l) and 
was not an arm within the meaning of 
the Indian Arms Act, and therefore ac¬ 
quitted him on the charge under S. 19 of 
the said Act. 

Against this acquittal the Local Govern¬ 
ment has preferred this appeal and the 
learned Government Advocate has urged 
that the instrument or weapon in respect 
of which the charge had been framed fell 
within the moaning of "arms” as defined 
in the Arms Act. Mr. Patman drew 
our attention to Crown v. Santa Singh 
(2). in which it was held, by a Division 
Bench of this Court, that the definition 
of the expression "arms” as given in the 
Arms Aot was not, and was not intended 
to be, exhaustive and that the true mean¬ 
ing of the term must be arrived at by 
consideration of the circumstances in 
each case. This ruling wa9 approved of 
in Empress v. Kcsar Singh (3). In Em- 
peror v. Satish Chandra Boy (4) it was 
held that neither the length, breadth or 
the form of the blade of a weapon, nor 
the handle, afford, any certain test of its 

(1) A. I. R. 1914 Lah. 280=24 Iod. Oas. 594= 

15 Cr. L. J. 506. 

(2) [1900] 1G P. R. 1900 Cr. 

(3) [19001 20 P. R. 1900 Cr. 

(4) [1907] 34 Cal. 749=6 Cr. L. J. 227, 
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classification as "arras." Whatever can 
be used as an instrument of attack or 
defence, and is not an ordinary imple¬ 
ment for domestic purposes, falls within 
the purview of the Act. With these 
decisions we agree. 

There is on the record a full size sketch 
of the instrument which was undoubted¬ 
ly found in possession of Ralla Singh 
when he was arrested after he had been 
wounded. This sketch shows that the 
instrument has handle 4 feet S inches 
long, and a head which i9 not the ordi¬ 
nary shape of a chhavi. This head weighs 
1 seer and 2£ chhataks and is removable 
from its handle. The head or blade is 
similar in shape to an axe head down¬ 
wards towards the handle ending in a 
somewhat blunt point. It is clear that 
it cannot be regarded as an ordinary axe 
head; nor have we even seen an axe with 
a handle of this length. There can be no 
doubt that this instrument can he osed 
as a weapon of offence or defence and so 
far as we are awaro it is not ordinarily 
used as an agricultural implement or for 
domestic purposes. As has been stated 
above, the definition of ‘ arms” in the 
Arms Act i9 not exhaustive and it is im¬ 
material whether it can bo described as 
a chhavi or not. Wo have no hesitation 
in holding that the instrument in ques¬ 
tion falls within the meaning of the 
word arms” as used in the Arms 
Aot and renders its possessor amenable 
to the provisions of that Act. The cir¬ 
cumstances in which it was found with 
Ralla Singh leave no doubt as to the 
objeot with which he had it. We accord¬ 
ingly accept this appeal and convict Ralla 
Singh, son of Mewa Singh, of an offence 
under S. 19, Arms Act and sentence 
him to two years’ rigorous imprisonmnt. 

R.M./r.K. Appeal accepted . 

A. I. R. 1919 Lahore 473 

Scott.Smith and Martineau, JJ. 

Emperor 

v. 

• Muhammad Shah and another — Ros- 
pondents. 

Criminal Appeal No. 118 of 1918, De¬ 
cided on 13th July 1918, from order of 
Mag., First Class, Lyallpur, D/- 31st 
October 1917. 

(a) Penal Code (45 of 1860), S. 415—E«- 
•enlial ingredients of cheating laid down— 
.Damage or harm must be necessary conse¬ 
quence of deceit. 

In order to constitute the offence dofined In 


the part 2 S. 415, I. P. C,: (1) there must 
be decoption practised upon a person; (2) by 
that deception the person must bo induced to do 
or emit to do something which he would not 
have done or omitted to do, bad ho not been so 
deceived; (3) such act or omission must cause, or 
be likely to cause, to the person deceived damage 
or harm in body, mind, reoutation or property. 

[P 474 C 1] 

To constitute the offence cf cheating undef 
S. 415, 1 P. C, the damage or harm caused ot 
likely to be caused to the person deceived in 
mind, body, reputation or property must be the 
noccssary consequence of the act done by reason 
of tbo deceit practised, or must be necessarily 
likely to follow therefrom. IP 474 C 2) 

(b) PcnallCode (45 of 1860). S. 415—Re¬ 
cruits presented by accused rejected by Re¬ 
cruiting Officer—Accused offering recruit* 
to M on payment of each recruit—Repre* 
sentation of same recruits - Recruiting 
Officer discovering rejection—Accused held 
not guilty of cheating. 

The accusod presented certain recruits before 
a recruiting officer, who rejected thorn. Subse¬ 
quently the accused offered the samoreoiuits to 
ono M t on condition that the latter wonld pay 
Rs 50 for each recruit. It was arranged how¬ 
ever that tho monoy would only be paid if the 
recruits were accepted by tho recruiting officer. 
Boforo tho recruitiug oflicer it was discovered that 
the recruits bad already been rejected: 

Held: that there being only a possibility that 
H mightsufler annoyance owing to tho discovery 
that the recruits bad already beon rejected and 
to the fact that his explanation might not be be¬ 
lieved at once by tho recruiting officer, the ao- 
cused wero not guilty of cheating under S. 416, 
I. P. C. [P 474 C 2) 

C. Seven Petman —for the Crown. 

Badruddin Qureshi —for Respondents, 

Judgment. —This is an appeal by the 
Local Government from the order of a 
First Class Magistrate acquitting Muham¬ 
mad Shah and Babu Ram of the ofienoe 
of cheating and of attempting to cheat 
under Ss. 417 and 420/511, I. F. C. The 
alleged facts of the case are as follows: 
Certain reoruits wero presented by Babu 
Ram before the Assistant Recruiting 
Officer at Lahore and wore rejected by 
him as unfit. Muhammad Shah aooosod 
met another rejected recruit in the Lahore 
Bazar and took him to Babu llam ac¬ 
cused. Both of them then brought the 
rejected recruits to Lyallpur and offered 
them to Muhammad Kasim Lambardar 
on condition that he would pay Rs. 50 
for each recruit. It was arrauged that 
this money would only he paid if the re¬ 
cruits were aocepted by tho Rooruiting 
Olfioer. At tho same time Muhamn ad 
Kasim asked the aooused whether the re¬ 
cruits had already been rejected or not, 
and they replied in the negative. Mu¬ 
hammad Kasim then presented the re- 
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emits to the Assistant District Recruit¬ 
ing Officer, whose orderly Muhammad 
Shah told them that they had already 
been rejected in Lahore. When enquiries 
were made from the recruits themselves, 
they confirmed this and admitted that 
they had been rejected. Upon this the 
District recruiting officer made a report 
to the local authorities and the result 
was that the accused werechalanedunder 
S. 420, I. P. C. 

Admitting the facts to be as stated, the 
Magistrate was of opinion that the ac¬ 
cused had committed no offence. It was 
conceded by the Public Prosecutor that 
there was no offence under S. 420/511, 
because the money was not to be paid by 
the Lambardar unless the recruits were 
accepted. It was however contended that 
the offence of cheating as defined in the 
part 2, S. 415, I. P. C., had been com¬ 
mitted, because the act of the lambar¬ 
dar in presenting the rejected recruits to 
* the recruiting officer was one likely to 
cause him damage or harm in his reputa- 
tion. The Assisting District Recruiting 
T O&cer admitted in his statement that the 
- lambardar was not liable to any punish- 
v ment departmentally, as merely present¬ 
ing rejected recruits is not by itself an of¬ 
fence unless it is done knowingly. As 
the lambardar did the act unknowingly 
he was safe from the wrath of the District 
authorities. The lower Court says: “hence 
that act didnot cause him harm in body or 
property.” It wenton to say that if it did 
him any harm in reputation in the eyes 
of his fellow villagers, the harm was so 
slight that it would be covered by S. 95, 
I. P. C. It is not now contended by 
the learned Government Advocate that 
any offence under S. 420/511 ha9 been 
committed, because Muhammad Kasim 
was only to pay Rs. 50 per recruit if 
the recruits were accepted. It is con¬ 
tended however that an offence has been 
committed such as is defined in the second 
,part of S. 415, I. P. C. In order to con¬ 
stitute the offencetheredefined: (l)there 
must he deception practised upon a per¬ 
son; (2) by that deception the person 
must be induced to do or omit to do some 
thing which he would not have done or 
omitted to do, had he not been so de¬ 
ceived; (3) such act or omission must 
cause, or be likely to cause, to the person 
deceived damage or harm in body, mind, 
reputation or property. 

Now assuming the facts to be as stated 
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the first and second ingredients of the of¬ 
fence exist in the present case. But the 
question is, as put by the learned Magis¬ 
trate, whether the act of the lambardar 
in offering the rejected recruits caused, 
or was likely to cause to him damage or 
harm in body, mind, reputation or pro¬ 
perty. The leaded Government Advo- 
oate does not say that this act would in¬ 
jure his reputation in the eyes of his 
fellow villagers. What he urges is that 
if the lambardar’s explanation to the 
efi'ect that he did not know that the re¬ 
cruits had been previously rejected had 
not been accepted, he would then have 
been reported to the Deputy Commis¬ 
sioner, who might have punished him de- 
parfementally. What actually happened 
was that Muhammad Kasim’s explanation 
was accepted and no action was taken 
agaiDEt him. Under the circumstances 
it cannot, in our opinion.be said that the 
lambardar’s action in presenting the re¬ 
jected recruits, seeing that he presented 
them not knowjng that they had been 
previously rejected, was one likely to 
cause him any harm or injury at all. 
There was, in our opinion, only a possi¬ 
bility that he might suffer annoyance 
owing to the fact that his explanation 
was not at once accepted. The possibi¬ 
lities contemplated by the learned Govern¬ 
ment Advocate are, in our opinion, too 
remote. In Mojey v. Queen Empress (1) 
it was held that to constitute the offence 
of cheating under S. 415, I. P. C., the 
damage or harm caused or likely to be 
caused to the person deceived in mind, 
body, reputation or property must be the 
necessary consequence of the act done by 
reason of the deceit practised, or must be 
necessarily likely to follow therefrom. 
We are quite unable to hold that damage 
to Muhammad Kasim’s reputation was 
the necessary consequence of his ofl’ering 
rejected recruits. There is no reason to 
assume that there was any likelihood that 
his explanation would be rejeoted and we 
see as a matter of fact that it was ac¬ 
cepted. Under the circumstances we are 
unable to hold that there was any rea¬ 
sonable likelihood of Muhammad Kasim’s 
suffering any damage or harm whatsoever 
from the fact that he innocently presented 
rejected recruits to the reoruiting officer. 
We therefore dismiss the appeal. 
r.M./b.K. Appe al dismissed. __ 

(1) 11890] 17 Oal.^06. 
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A* I. R. 1919 Lahore 475 (1) 

Shah Din, J. 

Deiva Singh —Petitioner. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 275 of 1918, Deci¬ 
ded on 10th May 1918, from order of Sess* 
Judge, Gurdaspur, dated 14th February 
1918. 

Penal Code(45 of I860), S. 225 (B) — Resis¬ 
tance to lawful arrest—Proof of overt act of 
resistance or obstruction is necessary. 

Id order to constitute an offence under S. 225B 
something moro is required than an evasion of 
arrest or a mere assertion by the parson sought to 
be arrested that he would not like to be arrested 
or that a fight would bo the result of such arrest; 
there must be an overt aot of resistance or ob¬ 
struction. There must be positive evidonce to 
show that officer armed with a warrant of arrest 
produced tho warrant and that the person sought 
to b» arrested resisted such arrest. [P 475 C 1, 2] 

Bishen Nath —for Petitioner. 

Lai Chand —for the Crown. 

Judgment. —The petitioner has been 
oonvicted of an offencs under S. 225-B, 

F. C., and tho sole question for deci¬ 
sion in this revision is whether, upon the 
facts found, his conviction under the said 
section is justified. The learned Sessions 
Judge records the following findings 
against the petitioner: 

On 1st May 1917 tho bailiff took tho warrant 
and showed it to tho accused, who, however, 

rofusod to accompany tho bailiff to Court. 

in my opinion tho evidenco sufficiently provos 
tho defiant Utftuda nsmmod by Dews Singh 
who refused to accompay tho biiliff, or give 
security for his duo appearance." 

In support of his view that the peti¬ 
tioner is guilty under S. 225-B, I. p. C., 

the loarned Sessions Judge observes as 
follows: 

i Th ?i.' Varran , t of arr6st , was t0 b e executed 
undor the provisos of S. 53, Oriminal P C It 

ZtnT!"V° r i h , B bailiff t0 US0 but 

i-»ewa bingh was bound to accompany him to the 

warrant - unless he were propared 
to tako the alternative of paying the deorotal 

th m oro U and ?ho W n ‘° h ^ hnd him6e,f ,labIa 

u P°n theabove findings the petitioner 
is not guilty of an offence under S 225 B, 
I. P. 0„ inasmuch as it is not found that 

ni«!f fc i 0U k 1 ? nall J offered an V resistance or 
illegal obstruction to the lawful appre¬ 
hension of himself. In a recent deoision 
reported as Aijaz Husain v. Emperor ( 1 ) 
Sundar Lai J., held that, in order to oon- 
afcitute an offenoe under S. 225-B I t P 0 
something more is required than’an eva’ 
sign of arrest or a mere assertion h y f; hn 

( L.J. 3 413 AU ‘ 600 ^~ I : ~ ». 937=17 -5-; 


person sought to be arrested that he 
would not like to be arrested or that a 
fight would be the result of such arrest. 
There must be positive evidence to show 
that the officer armed with a warrant of 
arrest produced the warrant and that the 
person sought to be arrested resisted such 
arrest. In the Allahabad case the ac¬ 
cused, on the warrant of arrest being 
shown to him, said to the officer who had 
come to arrest him: “Take me, if you 
can, to the Tahsil. I won’t go.“ The 
High Court bold that this act did nob 
constitute an offence under S. 225B, 
I. P. C. Similarly, in the case of Em¬ 
peror v. Gajadhar (2) it was held by 
Banerji J., that to justify a conviction 
under S. 225 B there must beanovertaot 
of resistouce or obstruction. 

Following these authorities, I hold that 
the petitioner’s conviction under S. 225B, 
I. P. C., is nob justified, I accordingly ac¬ 
cept this revison and setting asidethecon- 
viction and sentence, I acquit him. 

R.M /r.ic. _ P etition acce pt 

12J 11910] 11 Or. L. J. 721= 8 I. C. 823. 2 

A. I. R. 1919 Lahore 475 (2) 

Full Bench > 

Shah Din, Chevis and LeRossig- 

nol. JJ. 

Akbar Hussain— Plaintiff—Petitioner. 

v. 

Karm Dad and others —Defendants— 
Opposite Parties. 

Civil Ref. No. 3G of 1917. Decided on 
6th April 1918, by the Commissioner, 
Lahore. 

P un jftb Tenancy Act (16 of 1887), Si 14 
? e ° 77 (3M«)-Wron 8 ful di.po.^on of 

H«nt Suit for poiicision and compensa¬ 
tion ii triable in Revenue Court—Limitation 
if;one year from date (of dUpoi.enion-Ex- 
Piry of period without bringing suit in Reve- 

r, U n C “ U ^"' R * mod y in civil Court ii barred. 
64 p R. 18 jQ Overruled . 

A tenant who has been wrongfully dispossessed 

of hi9 tenanoy by his landlord can institute a 

suit for recovery of possession or for corapousa- 

S° 77 °^wl\ b0 il h ° n u y J n ft Roveuuo Court under 
ni v V Tenancy Act. and the period 

of limitation within which such a suit oan bo 
brought is as laid down in S. 50 of tho Act one 
year from the date of his dispossession. If he 
allows that poriod to oxpiro without bringing a 
suit in tho Revenue Court, ho losos his fremedy 
altogether and is debarrod from bringing a suit 

K°fK V ? ry of .P 3 . ss ® ssion or fo* compensation or 
for both in a oivil Court. 64 P. R. 1898, Over- 

f CP 479 0 L 2j P 480 C 1, a] 

G. L. Gulati for Opposite Parties. 

Chevis, J.—(28fch Maroh 1918)—The 
facta of this oase are as follows; The 
plaintiff ia the tenant, the defendants are 


Advocat* H4|t» Court 
Jammu A Kash^'' 
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the landlords. In May or June 1915 fche 
defendants dispossessed the plaintiff, who 
sued to recover possession and obtained a 
decree on 8th May 1916. Later on, more 
than a year after his dispossession, he brou¬ 
ght the present claim, which is one for 
compensation in thecivil Court. The civil 
Court hold that the suit was one falling 
under Ss. 14 and 77 (3) (n)of the Tenancy 
Act and returned the plaint for presenta¬ 
tion to the Revenue Court. The Revenue 
Court dismissed the suit as barred by 
limitation, it having been brought after 
the expiry of the period of one year from 
the date of dispossession, see S. 50, Ten¬ 
ancy Act. The plaintiff appealed to the 
Collector, who remarked that the issue 
whether the case was cognizable by the 
Revenue Court had not been decided, and 
that the suit did not fall under S. 77 (3) (g), 
as it had not been brought within one 
year of dispossession as required by S. 
50. So the Collector referred the case to 
the Chief Court through the Commissio¬ 
ner. In the first place I would note that 
the reference being under S. 100 of the 
Act, and not under S. 99, the Collector 
could have made the reference to this 
Court direct, and not through the Com¬ 
missioner. 

Next I would note that in my opinion 
the civil Court erred in holding that the 
suit was one falling under S. 14. This is 
not a suit for the payment for the use or 
occupation of land, but for compensation 
for dispossession. Further, though in 
certain cases it may be said that the per¬ 
son immediately entitled to the use and 
occupation of t he land is the “landlord” 
with respect to the person occupying 
land without his consent, [vide Ghuna 
Mai v. Jhanda Singh (l)],Ido not think 
that in a suit where the plaintiff is the 
tenant, and the landlord is the defendant 
wo can possibly twist matters round so 
as to regard the claim as ono by the land¬ 
lord against mere trespassers. But the 
real question in this case is whether after 
the expiry of the one year within which 
a dispossessed tonant cau bring a suit 
under 3. 50 he can still bring a -suit in 
the civil Court. His remedy in the Re¬ 
venue Court is time-barred; what we 
have to decide is whether he has any 
other remedy left. According to Imam 
Din v. Fcros Khan (2), he can still sue 
in the civil Court within the period of 

(1) [1394] 82 PTr7i894.“ 

(2) [1698] G4 P. R. 1898. 


limitation laid down by the Limitation 
Act (12 years in the case of a suit to re¬ 
cover possession of the land, 3 years in 
the case of a suit for compensation). If 
this be the correct view, then the civil 
Court was wrong in returning the plaint 
to the Revenue Court and the Revenue 
Court should have detected the error of 
the civil Court and should have followed 
the course laid down in Eure v. Ghisa 
(3), i. e., it should have made a reference 
to this Court under S. 99 with a view to 
obtaining a final decision on the question 
of jurisdiction. The plaintiff’s remedy is 
obviousiy barred, so far as Revenue Courts 
areconcerned, but if he still has a remedy 
open to him in the civil Courts, I do not 
think any Court should dismiss his claim 
as time barred; all that should be done is 
to refer him to fche proper Court. In my 
opinion there can only be one period of 
limitation for any particular suit, and if 
it be correct law to say that for one year 
the Revenue Court ha9 jurisdiction and 
after that jurisdiction is transferred to 
the civil Court, I would hold that the 
proper course for a Revenue Court, on 
finding that the case before it has been 
brought after the expiry of the one year r 
is to refuse to 'exercise jurisdiction, and 
not to deoide fche legal issue of limitation. 
If a Court never had jurisdiction or has 
ceased to have jurisdiction, I do not see 
how it can decide any issues. 

Turning now to Imam Din v. FerozKhan 
(2), I think the reasons there given for 
holding that after the year allowed by 
S. 50 for bringing a suit in the Revenue 
Court has expired the dispossessed ten¬ 
ant may still bring a suit in the civil 
Court, may briefly be said to be that a 
tenant is still regarded as a tenant for 
the period of one year from the date of 
his dispossession and no longer, and that 
after the expiry of the year the late 
tenant being no longer a tenant the suit 
cannot be regarded as a suit between 
tenaut and landlord, and so the cog¬ 
nizance of the civil Courts is no longer 
excluded. The learned Judges quote 
from the opinion expressed by bir Mere- 
dyth Plowdeu in Kesar Singk v. Nthal 

S '”ordin 4 2'ily! Z tbeD, a tenant is a person 
bas a right to hold, and docs bold, and the 
por3 on described in S. 50 is a only by an 

exceptional use of the term ‘onantandonb.M 
it seems to mo during the period proscribed^ 


! 


3) [1904] 63 P. R. 1904- 

4) [1691] 45 P. R. 1891 (F.B.). 
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bringing the special suit granted to him by 
S. 50. and for the purpose of exercising this right 
to sue.” 

So the right to sue io the civil Court 
after the expiry of the year is allowed 
on the ground that after the expiry of 
the year the claimant is no longer a 
tenant. It seems to me obvious that this 
line of argument cannot apply to the pre¬ 
sent suit, for the plaintiff before us has 
actually recovered possession of the land 
and was undoubtedly a tenant at the 
time when the present suit was insti¬ 
tuted. If the tenant is to be regarded as 
still a tenant for the period of one year 
from the date of his dispossession then, 
since the plaintiff recovered possession 
within the year, he never ceased to be 
tenant, and the present 9uit must, in my 
opinion, be regared as one between tenant 
and landlord. Thus the present case 
seems to mo clearly distinguishable from 
the oases dealt with in the Full Bench 
ruling in Kesar Singh v. Nihal Singh (4) 
and in Imam Din v.Feroz Khan (2), and 
I would hold that tho present snit being 
one between landlord and tenant the 
oognizanoe of the civil Courts is barred 
by S. 77 of tho Aot and the suit has 
rightly boon entertained by the Revenue 
Court. 

I regret however that I cannot express 
my assent to the proposition that a ten¬ 
ant is still to be regarded as a tenant for 
tho space of one year and no more from 
the date of his dispossession, and that 
after the year mentioned in S. 50 a dis¬ 
possessed tenant can still sue in the civil 
Court. I am aware that in writing this 
I am disagreeing with what has boon held 
in a Benoh ruling in Imam Din v. Feroz 
Khan (2), but at the same time I note 
that all that was then deoided wa9 that a 
suit brought after the year by an ex 
tenant who had nob sued within tho year 
allowed by S. 50 was not a suit falling 
under S. 77 (3) (i), Tenancy Aot and was 
not cognizable by a Revenue Court. Tho 
Benoh refrained from deciding whether a 
man who had lost his remedy in tho Re- 
% venue Court had still a remedy left, viz., 
a right to sue in a civil Court. With aii 
due respect I wish to express my opinion 
as to the position of a tenant who has 
been dispossessed. 

Seotion 4 of the Act defines a tenant as 
a person who holds land under another, 
but the definition is subject to tho re¬ 
servation ‘unless there is something 


repugnant in the subject or context.’ In 
S. 50 we read of tenants who have been 
dispossessed or ejected from their tenancy. 
It seems to me that in this section we 
must regard the word “tenant" as moan¬ 
ing a person who formerly held land 
under another, in other, words* an ex- 
tenant. Now why an ox tenant should 
cease to be regarded as such at the 
end of one year I cannot understand. 
In my opinion tho expiry of the year 
simply stops his right to bring a suit, 
but in no way changes his status ; 
from the very date of his dispossession 
his status i9 simply that of a person for¬ 
merly holding land who has been dispos¬ 
sessed, and I cannot see that this descrip¬ 
tion became inapplicable to him after the 
expiry of the year. Sir Meredyfch Plow- 
den speaks of the tenant as being : 
"regarded by tho Aot as continuing to hold 
tho land of his tonanoy after dispossession.” 

I should however prefer to say that, 
though the word “ tenant ” generally 
means a person holding land, tho word as 
used in S. 50 merely means a person 
who formely hold it. Tho same learned 
Judge also refers to S. 51, of the Aot, 
and reading it jointly with S. 50, is 
of opinion that tho latter section gives 
a summary remedy to the disposses¬ 
sed tenant instead of that given by S. 9 
Specific Relief Act, but that if the ex¬ 
tenant does not avail himself of this 
remedy, he can still later on bring a 
regular suit in the civil Court. But in 
a suit to reoover possession under S. 50 
the plaintiff has to prove more than in a 
suit under S. 9 Specific Relief Aot; it 19 
not enough merely to prove dispossession 
ho must also prove a right ' to recover 
possession, just as he would have to prove 
in a regular suit ia the civil Court, and 
so I fail to see how S. 50 can be said to 
provide a “summary" remedy. Either 
S. 50 combined with S. 77 lays down the 
sole remedies open to a dispossessed te¬ 
nant excluding the cognizance of the oivil 
Courts, and laying down a period of limita 
tion, or else it lays down a remedy exclud¬ 
ing tho cognizance of the oivil Courts for 
one yoar only leaving it open tothe plain¬ 
tiff to sue in the oivil Court after the 
expiry of that year. Now reading the 
Tenancy Aot as a whole, that Act seems 
to me, when dealing with suits and ap¬ 
plications, to mark off certain olassos nf 
suits and applications as cognizable only 
by Revenue Ollioers or Revenue Courts, 
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The cognizance of civil Courts in all such 
cases is jealously excluded, see Ss. 76 (l) 
and 77 (‘0 of the Act. Certain matters 
are to be dealt with by Revenue Officers, 
and no Court is to take cognizance of any 
dispute or matter with respect to which 
any such application or proceeding might 
be made or had. Certain suits are to be 
heard and determined by Revenue Courts, 
and no other Court is to take cognizance 
of any dispute or matter with respect to 
which any such suit might be instituted. 
Thus certain suits, including suits under 
S. 50, are carefully fenced off from the 
civil Courts. It seems to me most un¬ 
likely that in such circumstances the 
legislature could ever have contemplated 
that because 3. 50 provides for institu¬ 
tion of suits within one year, a suit 
which would otherwise have fallen under 
S. 60 should - at the end of a year become 
entortainable by a civil Court. 

What I think was intended by S. 50 was 
that the remedy was provided and the pe¬ 
riod of limitation also laid down ii a tenant 
is to got the full period of limitation al. 
lowed by the Limitation Act, what possible 
object can there be in giving jurisdiction 
to one class of Courts for the first year 
only and after that shifting tbecognizance 
to another class of Courts ? If the sub¬ 
ject is one which is to be excluded from 
the cognizance of the civil Courts at all, 
why not keep jurisdiction with the 
Revenue Courts for the full period of 
limitation? If the Revenue Court is for 
any reason hotter fitted to deal with the 
case than the civil Court during the first 
year, what change occurs at the end of 
that year which renders it necessary or 
advisable to take away the jurisdiction 
of the Revenue Court and restore that of 
the civil Courts? Surely the question of 
jurisdiction should ordinarily depend on 
the nature of the suit, and not on the 
length of time that has elapsed since the 
cause of action arose. And to hold that 
after the first year cognizance changes 
from the Revenue to the civil Court means 
that the plaintiff is at liberty to choose 
his forum. This too can surely not have 
been intended. It appears to me that the 
legislature intended that certain classes 
of suits should be heard by Revenue 
Courts, presided over by officers who had 
training and experience of revenue mat¬ 
ters; this intention would be entirely 
frustrated if simply by waiting for a year 
the plaintiff could bring his suit in a civil 


Court presided over by an officer who had 
possibly never had any experience in all 
his service of revenue matters, thus evad¬ 
ing the jurisdiction of the Revenue Courts 
presided over by revenue experts. 

It may be argued that the legislature 
could not have intended thus to curtail 
the ordinary period of limitation in the 
case of dispossessed tenants. But there 
are similar provisions in other Tenancy 
ASts. The C. P. Tenancy Act allows only 
two years for a dispossessed tenant at- 
will to recover possession. The Bengal 
Tenancy Act allows the same period in the 
case of dispossessed occupancy raiyats. In 
Ramdhan Bhadra v Ramkumar De\j (5) 
we read; 

"It may seem somewhat remarkablo that the 
legislature intended to curtail greatly to the dis¬ 
advantage of “the raiyafc the period of limitation 
from 12 years to two years . . . hut what wo 
have to do is simply to administer the law as we 
find it” 

>The same judgment also refers to the 
proceedings of the select committee to 
which the Bengal Tenancy Bill was 
referred for consideration, and from 
those proceedings it would appear that 
the C. P. Tenancy Act, was followed and 
limitation was inteutionally cut down. 
Then turning to the N. W. P. Rent Act, 
we find a period of six months laid down 
within which a dispossessed tenant must 
apply to the revenue Courts for recovery 
of possession or for compensation for 
wrongful dispossession, tho jurisdiction 
of the civil Courts being barred (see 
Ss. 95 and 96 of the Act). A oase ocourred 
in which a dispossessed tenant who had 
not applied to the Revenue Court within 
the prescribed period subsequently took 
forcible possession. On a suit by the 
landlords to ejeot him as a trespasser it 
was held that he had lo3t his right to 
plead his status as a tenant. See Dalip 
Rai v. Deoki Rai (6), upheld on appeal 
in Dalip Rai v. Deoki Rai (7). In these 
judgments it seems to have been taken 
as a matter beyond dispute that at the 
end of the six months the defendant had 
no remedy by suit in a civil Court. On 
p. 205 of 21 All. of the latter judgment 
we read: 

“tho position of tho defendant when ho obtained 
possession in 1895 was this. On tho one band 
ho had clearly no remedy by legal proceedings. 
By virtue of tho opening words of S. 95, Rent 


(5) [1890] 17 Cal. 926. 

(6) [1898] 20 All. 471. 

(7) 11899] 21 All. 2C4. 
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Act, he never bud any remedy in a civil Court. 
His only remedy in a Revenue*Court namely an 
application under S. 95, (n) was barred by 
S 96(e).” 

It is pointed out by Blair, J., in his 
judgment in Dal ip Rai v. ‘Deoki Rai (6) 
that to allow the defendant to plead his 
title as a tenant would be to allow him 
by his own 

“laches to oust the jurisdiction of the Revenue 
Court and set up the jurisdiction of the civil 
Court in relation to a matter, which if the 
subject of contention, could have beeu brought 
only in the Revenue Court within a period of six 
months.” 

In conclusion I would express my in¬ 
debtedness to the able commentary to be 
found on pp. 74 to 77 of the late Rai 
Bahadur Snkh Dyal’s Punjab Tenancy 
Act, Edn 4, The learned commentator 
is of opinion that if Sir Meredyth Plow- 
den’s opinion be correct, there is nothing 
to prevent a tenant who has sued unsuc¬ 
cessfully within the year in the Revenue' 
Court from bringing another suit after 
the expiry of the year in the civil Court. 


But whether a second 9uit would be 
barred by the law of res judioata is I 
ithink an arguable point. I would hold 
that such a suit as the present, whether 
brought within or after the year of limi¬ 
tation laid down in S. 50, falls under 
S. 77 (3) (g) and is cognizable only by 
the Revenue Courts, and that the present 
suit has rightly been entertained by the 
Revenue Court. 1 think the case should 
be returned to the Collector for decision 
of the appeal in due course. 

LeRossignoI, J.—(2 nd April 1918).— 
I A 8 reQ generally with what my learned 
brother Ohevis has written. With all 
respect I hold that the attempt to estab- 
lish an analogy bet ween the provisions 
of S. 9, Specific Relief Act, and S. 50, 
Punjab Tenancy Act, fails. The period 
of limitation for a suit under S. 9, Spe¬ 
cific Relief Act, is six months only, a 
period whioh in the opinion of many 
should suffer curtailment, and no appeal 
lies from a deoree passed in suoh a suit. 
|lhe period for a suit by an alleged im- 
properly dispossessed tenant on the 
other hand is one whole year and the 
decree is subject to appeal and revision. 
There appears to me to be nothing com¬ 
mon in the nature of the two suits. I 
agree with my learned brother that it is 

8U r po9e fch “k ^e legislature 

intended to give an ex-tenant a remedy 
in the Revenue Courts for one year and 
to permit him after the expiry of that 


period to have recourse to the civil 
Courts. S. 77 (3) of the Tenancy Act, 
seems to me to be quite clear and im¬ 
perative and to decide this question, we 
have no need to look outside it. It runs: 

“The following suits shall be . . . heard 
and determined by Revenue Courts and no other 
and no other Court shall take cognizance of any 
dispute or matter with respect to which any 
such suit might bo instituted.” 

In other words, if the evicted tenant 
has a remedy in the Revenue Courts and 
.neglects to avail himself of that remedy, 
he shall have none in any other Court. 
S. 77 (3) (g) and (i) appear to me to cover 
all conceivable causes of litigation bet¬ 
ween a landlord and hi9 tenant qua 
tenant. My conclusion i9 that an ex- 
tenant in that capacity can look for no 
relief outside the Revenue Courts and 
that the civil Courts can hear his plaint 
only if he sets forth a claim to relief in 
' a capacity other than that of oxtenant. 
I concur that the suit wa9 correctly en¬ 
tertained aud heard by the Revenue Court. 

Shah Din, J.— Uprif 6, 1918J— The 
question involved in this reforeuco is not 
free from difficulty, and there is rauoh 
force in the reasoning employed by Sir 
Meredyth Plowden in his referring order 
in the Full Bench case reported as Kesar 
Singh v. Nihal Singh (4), in support of 
the opinion tentatively expressed by him 
that if a wrongfully dispossessed tenant 
does not sue in a Revenue Court for re¬ 
covery of possession within the period of 
one year prescribed by S. 50 read with 
S. 77 (3) (g), Punjab Tenancy Act, he can 
still avail himself of his ordinary remedy 
in a civil Court and can bring a suit for 
recovery of possession within 12 years of 
the date of his dispossession (pp, 243 and 
244 of the report). But regard beiug had 
to the general scheme of the Punjab Ten¬ 
ancy Aot and to the policy underlying 
S. 77 of it, I think that it was the inten¬ 
tion of the legislature to take away the 
jurisdiction of a civil Court in regard to a 
suit contemplated by S. 60 and S. 77 (3)(g) 
aforesaid and also to out down the period 
of limitation whioh, had the dispossessed 
tenant been allowed to sue in a oivil Court 
for recovery of possession of his tenaucy 
or for compensation for wrongful eject¬ 
ment would have been available to him 
under the provisions of the Lirnita. 
tion Aot. Any opinion even tentatively 
expressed by that eminent Judge, Sir 
Meredyth Plowden, is entitled to very 
great weight, but with ail due deference 
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I find myself unable to subscribe to his 
view that the real object of S.. 50 was 

“to substitute a summary remedy to the wrong¬ 
fully dispossessed tenant for recovery of posses¬ 
sion instead of that given with a shorter period 
of limitation by S. 9, Specific Relief Act.** 

Section 51 of the Act expressly takes 
away, in the case of a dispossessed tenant, 
the remedy given by S. 9, Specific Relief 
Act; but it does not follow that because 
the summary remedy provided by S. 9, 
Speoifio Relief * Act is so taken away by 
S. 51, the object of S. 50 is to substitute 
another “summary remedy” to the wrong¬ 
fully dispossessed tenant with a longer 
period of limitation than would have 
been available to him under S. 9 afore¬ 
said. 

After a careful consideration of the pro¬ 
visions of Ss 50, 51 and 77 (3) (g), 
Punjab Tenancy Act by the light of the 
general policy underlying them as re¬ 
gards the substitution of the jurisdiction 
of the Revenue Courts for that of the civil 
Courts in matters which fall peculiarly 
within the cognizance of the former. I 
am of opinion that a tenant who has been 
wrongfully dispossessed of his tenanoy. 
jin the circumstances mentioned in S. 50 
'of the Act, can institute a suit for re¬ 
covery of possession or for compensation 
or for both only in a Revenue Court 
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under S. 77 (3) (g), and that the period 
of limitation within which such a suit 
can be brought is, as laid down in S. 60, 
one year from the date of his dis¬ 
possession. If he allows the period of 
one year prescribed by S. 50 to expire 
without bringing a suit in the Revenue 
Court he loses his remedy altogether, and 
by the combined operation of S. 50 
and S. 77 (3) (g) is debarred from bring¬ 
ing a suit for recovery of possession 
or for compensation or for both in a 
Civil Court. In other words, a Civil 
Court has no jurisdiction at all to hear 
and determine a suit instituted by a ten¬ 
ant who has been wrongfully dispossessed 
of his tenancy, and the sole remedy 
open to suoh tenant for recovery of pos¬ 
session or for compensation for wrongful 
dispossession or for both is a suit in a 
Revenue Court which he must institutej 
within one year from the date of his 
ejectment. 

For the foregoing reasons my answer 
to the reference is that the plaintiffs suit 
was cognizable only by a Revenue Court, 
and not by a Civil Court and that the 
Revenue Court had full jurisdiction to 
hear and determine it. In my opinion 
Ghuna Mai v. Jhanda Singh (l) was 
wrongly decided and should be overruled. 
, r.m./r.k. Answer accordingly . 
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